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CASES 


IN 


BANKRUPTCY. 


Ex  parte  HORNBY.  —  In  the  matter  of  l^  q 

TARLETON.  Nov.  23,24, 

m  29,  §•  80, 

1  HIS  was  a  petition  by  the  assignees  oiJohn  TarleUmy         1831, 

who  had  been  declared  a  bankrupt.  ^''^ 

The  petition  prayed,  that  John  Tarletoth  the  bankrupt,       *^i8S2^' 

might  be  restrained  from  proceeding  in  the  actions  of  AUgaAmtA 

trover  and  ejectment  commenced  by  him,  or  commencing  ^^  n^^er  sur- 

-  ,  -  ...        rendered  re- 

or  prosecuting  any  other  actions  at  law  or  smts  m  equity  strainedbyorder 
against  the  petitioners  for  disputing  the  validity  of  the  to«°in 'iS!^ 
commission,  or  the  matters  arising  out  of  the  bank-  ^^unst  the  as- 
ruptcy ;  and  that  he  might  be  ordered  to  execute,  or  parehaser  under 
join  in  executing,  conveyances  and  assurances  of  the  to^tn^uT^-"' 
estates  and  premises  sold  under  the  bankruptcy,  and  dity,  «ftar  long 

1  aoquietcence 

purchased  by    William  Parker  and  John  CoUingwood  and  acts  of  co- 
Tarleton^  the  son  of  the  bankrupt,  respectively ;  and  in  pJIJJJlSnM  ^^ 
default  thereof,  that  he,  and  all  persons  claiming  under  <»n«q«a»t 

°  upon  the  com- 

him,  might  be  declared  to  be  estopped  from  objecting  minion  done  by 
thereto,  pursuant  to  the  statute  6  G.  4.  c.  16.  s.  78.  hlsauUiority! 

The  petition,  supported  by  affidavits,  contained  state- 
ments of  the  following  facts : 

John  Tarldon,  the  bankrupt,  was  in  partnership  with 
Mr.  Backhouse  at  Liverpool,  and  in  the  year  1808  an 
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1832.        agreement  was  entered  into  between  Mr.  Tarleton  on 

the  one  part  and  Mr.  Backhouse  on  the  other,  by  which 

HoR^Y.  Mr.  Backhouse  was  to  assign  to  Mr.  Tarletqn  all  the 
In  the  matter  property  in  the  partnership,  which  comprised  property 
Tarleton.  in  the  West  Indies,  as  well  as  property  in  England,  for 
the  sum  of  55,000/.,  consisting  of  a  principal  sum  of 
40,000/.,  and  15,000/.,  a  sum  agreed  upon  for  interest. 
The  validity  of  this  contract  was  disputed  by  Mr.  Tark- 
ton  both  in  the  lifetime  of  Mr.  Backhouse  and  after  his 
death ;  in  consequence  of  which  a  bill  was  filed  by  the 
executors  of  Mr.  Backhouse  to  enforce  it,  and  a  cross 
bill  was  filed  by  Mr.  Tarleton  to  rescind  it. 

The  causes  came  on  for  hearing  before  Lord  Ekhn, 
who  directed  an  issue  to  try  whether  it  was  a  valid 
agreement.  That  issue  was  tried  at  the  Lent  assizes  at 
Lancaster  in  the  year  1815,  when  a  verdict  was  found 
for  the  executors  of  Mr.  Backhouse,  whereby  the  validity 
of  the  agreement  was  established.  In  1815  Mr.  Tarleton 
executed  a  voluntary  settlement,  vesting  in  trustees  all 
his  real  estates  in  England,  for  the  benefit  of  himself^ 
his  wife,  and  children,  some  of  whom  were  infants. 

He  left  England  shortly  after  the  execution  of  this 
deed,  and  remained  abroad  from  the  time  when  he  first 
went  to  the  time  of  hearing  the  petition. 

The  settlement  of  1815  was,  by  deeds  of  lease  and 
release,  dated  the  ITth  and  18th  of  March;  the  release 
being  made  between  Tarldon  and  his  wife,  of  the  first 
part ;  John  CoUingwood  TarleUmfixis  son,  of  the  second 
part;  TSlr.Ainge,  of  the  third  part;  and  Mr.  Blake,  of 
the  fourth  part;  Blake  and  Ainge  being  at  the  time  the 
solicitors  of  Mr.  Tarleton.  This  deed  recited  a  settle- 
ment made  before  marriage  by  Mr.  Tarleton,  and  de- 
clared the  uses  of  an  estate  called  the  Ingram  Estate, 
and  also  of  a  moiety  of  another  estate  called  the  Col- 
lingwood  Estate. 
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On  the  22d  of  June  1815,  a  commission  of  bankrupt        1832. 
issued  against  John  TarleUm^  to  which  commission  he 
never  surrendered.  Ho&nby. 

In  July  1815,  a  petition  was  presented,  in  the  name  '"  ^^^  matter 
of  the  bankrupt  and  J.  C.  TarleUm  his  son,  to  super-     Tarleton. 
sede  the  commission^  upon  die  ground  that  the  bankrupt 
was  not  a  trader.     The  petition  was  signed  by  the  son 
in  his  own  name,  and  on  the  behalf  of  the  bankrupt* 

In  February  1816,  an  issue  was  directed  to  try  the 
validity  of  the  commission.  The  issue  was  tried  before 
Lord  Ellenborovghy  when  counsel  were  instructed,  and 
appeared  and  conducted  the  case  on  behalf  of  the  bank- 
rupt ;  and  after  a  long  trial  a  verdict  was  given,  estab- 
lishing the  bankruptcy.  An  application  was  afterwards 
made  for  a  new  trial,  which  was  refused. 

A  negotiation  and  treaty  for  a  compromise  then  took 
place  between  J.  C.  Tarleton^  purporting  to  act  on  behalf 
of  his  father  as  well  as  for  himself;  and  proposals,  pur- 
porting to  be  made  by  the  bankrupt  to  his  creditors  for 
an  amicable  arrangement,  were  drawn  up  and  submitted 
to  them  by  the  son.  These  proposals  provided  for  the 
payment  of  the  creditors  out  of  the  personal  estate  in 
England,  and  the  profits  of  the  West  India  plantations, 
in  the  first  instance,  leaving  Jl  C.  Tarleion  in  possession 
of  the  real  estates  in  England  until  default  in  the  fund 
appropriated  to  the  payment  of  the  creditors.  An 
allowance  out  of  the  fund  of  600/.  a  year  was  to  be  paid 
to  Mr.  Tarkton^  and  he  was  to  have  his  certificate. 

In  1817,  although  the  treaty  was  still  pending,  a  bill 
was  filed  by  the  assignees  to  set  aside  the  deed  of  March 
1815,  the  interest  of  the  infant  children  of  the  bankrupt 
under  the  trusts  of  that  deed  making  such  a  proceeding 
necessary ;  but  it  was  also  intended,  probably,  to  urge 
on  the  compromise. 
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1832.  In  Easter  Term  1818,  the  assignees  brought  an  action 

against  J*.  C.  Tarleton  for  the  rents  which  he  had  re- 

Hom<iBY.  ceived  under  the  trusts  of  the  deed  of  March  1816.  In 
In  the  matter  ^j^^t  action,  which  was  defended  by  Mr.  Ainge,  who  had 
Tarleton.  before  acted  as  the  attorney  of  the  bankrupt^  a  verdict 
was  taken^  by  consent,  for  a  sum  of  5,661/.,  subject  to 
an  agreement,  which  was  then  intended  to  be  carried 
into  effect  between  the  son,  as  representing  the  bankrupt 
bis  father,  and  the  assignees,  the  agreement  being  in 
substance  the  same  as  the  proposals  before  submitted 
to  tlie  creditors. 

By  a  rule  of  Court,  made  on  the  28th  day  of  August 
1818,  by  consent  of  the  parties,  it  was  ordered,  that  the 
verdict  should  stand  as  a  security  for  the  performance 
of  the  following  agreement : — 

The  executors  of  Mr.  Backhouse  agreed  to  take 
45,000/.,  with  interest  from  the  22d  day  of  June  1816, 
in  full  satisfaction  of  all  demands  against  the  bankrupt. 
The  defendant  agreed  foithwith  to  put  in  his  own  an- 
swer, and  the  answer  of  Mr.  and  Mrs.  Tarleton^  and  his 
brother  and  sister,  if  necessary,  to  the  bill  in  equity 
filed  by  the  plaintiff,  to  set  aside  the  deeds  of  the  ITtli 
and  18th  of  March  1815,  and  undertook  that  tliey 
should  concur  in  a  deed  for  that  purpose.  The  de- 
fendant also  agreed  to  do,  and  concur  in  doing,  all 
necessary  and  proper  acts,  for  the  purpose  of  getting  in 
tlie  property  under  the  commission,  in  order  thereby, 
or  otherwise,  to  pay  the  45,000/.  and  interest,  and  to 
carry  the  agreement  into  effect ;  if  any  question  should 
arise  as  to  any  act  being  necessary  or  proper  for  the 
purpose  aforesaid,  the  same  to  be  setded  by  both  parties,  * 
and,  in  case  of  disagreement,  by  a  barrister  to  be  nomi- 
nated by  the  executors  of  Mr.  Backhouse ;  the  whole 
amount  of  the  debt  due  to  the  executors  to  be  proved 
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under  the  commission,  and  dividends  to  be  received  by        1832. 
them  thereon  in  the  meantime,  the  same  to  be  taken  as 
part  satisfaction  of  the  said  45,000/.,  and  interest,  in       Hornby. 
case  the  agreement  should  be  carried  into  effect;  the  '°  the  matter 
costs  of  the  action  and  of  the  commission,  as  between     Tarlbtov. 
attorney  and  client,  to  be  paid  out  of  the  effects  received 
by  the  assignees  under  the  commission ;  the  assignees 
and  executors  to  concur  in  superseding  the  conunission 
on  the  performance  of  that  agreement,  and  on  receiving 
general  releases  from  tlie  bankrupt  and  the  defendant, 
and  the  assignees  thereupon  to  execute  similar  releases  to 
the  defendant  and  the  bankrupt;  the  assignees  to  be  put 
into  immediate  receipt  of  the  rents  of  the  Ingram  estate, 
and  of  the  arrears  then  due  from  the  tenant ;  the  in- 
terest upon  any  mortgage  affecting  the  same  to  be  kept 
down  by  the  defendant  out  of  the  rents  of  the  other 
Northumberland  property;   the  assignees  to  continue 
in  the  receipt  of  the  rents  of  the  Liverpool  property. 
In  case  of  any  breach  of  the  agreement  by  the  defendant, 
the  plaintifis  were  to  be  at  liberty  to  issue  execution 
upon  their  verdict,  and  the  executors  to  be  remitted  to 
their  former  rights;  and  in  case  the  reference  should 
take  place,  the  usual  provisions  were  made  for  examina- 
tion of  the  parties  upon  oath,  proceeding  ex  parte  in 
case  of  wilful  delay,  &c.,  and  to  prevent  other  pro- 
ceedings at  law  or  in  equity  by  the  parties,  or  any  of 
them^  against  each  other,  or  against  the  arbitrator,  as 
to  the  award  to  be  made  in  pursuance  of  the  said  rule, 
or  for  any  other  purpose  than  enforcing  the  agreement. 
During  all  these  transactions  a  correspondence  (a) 
upon  the  subject  was  passing  between  the  bankrupt  and 
his  son.  Upon  one  occasion,  pending  the  treaty  for  com- 


(a)  The  material  passages  in  the  correspondence  are  stated  in  the 
judgment  potL 
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1833.        promise,  the  wife  of  the  bankrupt  came  to  England, 
_  and  the  bankrupt  also  came  to  Calais,  with  a  view  to 

Ex  parte  ,.        , 

Hornby.      expedite  the  arrangement. 

In  the  matter       From  this  time  until  the  commencement  of  the  action, 
of  , 

Taalkton.  which  this  petition  was  intended  to  restrain,  no  effectual 
act  was  done,  or  step  taken,  by  John  Tarletan,  to  super- 
sede the  commission,  or  disturb  tlie  proceedings. 

In  1819,  a  decree  was  made  in  the  suit  by  the  as- 
signees, directing  an  issue  to  try  the  validity  of  the 
deeds  of  1815;  and  a  verdict  having  been  obtained  by 
the  assignees  upon  the  trial,  the  deeds  were  declared 
void  by  a  decree  made  upon  further  directions;  and 
it  was  ordered  that  they  should  be  delivered  up  to  be 
cancelled* 

In  the  year  1819  a  petition  was  presented  on  behalf 
of  TAessrs.LotV€  and  Cowbunif  who  had  been  the  solicitors 
of  the  bankrupt,  praying  that  their  bills  of  costs  might 
be  taxed  and  paid,  and  that  in  the  meantime  the  com- 
mission might  not  be  superseded. 

To  oppose  this  petition  a  communication  took  place 
between  the  bankrupt  and  his  son;  information  upon 
the  subject  and  accounts  were  furnished  by  the  bank-* 
rupt,  and  embodied  in  an  affidavit  by  the  assignees, 
which  was  forwarded  to  the  bankrupt  at  Boulc^e,  and 
there  sworn  to  by  him,  and  returned  through  the  medium 
of  his  son  to  the  assignees. 

The  matter  of  this  petition  was  pending  in  Court 
until  1824,  during  which  time  the  communication  upon 
the  subject  between  the  assignees  and  the  bankrupt, 
through  his  son  «/•  C  Tarldotij  continued. 

In  the  year  1820,  a  proposal  was  made  by 
«7.  C.  Tetrleton  to  the  assignees  to  purchase  the  debt 
proved  under  the  commission  as  due  to  them  as  exe- 
cutors of  Backhousey  at  the  price  mentioned  in  the 
proposal ;  that  he  should  give  security  for  the  amount  of 
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the  purchase  money;  that  he  should  also  purchase  of       1832. 
the  assiiniees  the  bankrupt's  life  interest  in  the  settled 

^  .  .  Sx  parte 

moiety  of  the  Collingwood  estate,  (being  part  of  the       Hornby. 

bankrupt's  estate  to  which  J.  C.  Tarleton  was  entitled  ^"  ^^J'^^ 
in  remainder  in  tail,)  and  the  fee  simple  of  the  other  Tableton. 
moiety,  and  afterwards  should  convey  the  whole  estate, 
including  the  settled  moiety  of  which  he  would  acquire 
the  fee  simple,  by  a  recovery  as  a  security  for  the  debt 
so  to  be  purdiased  by  him,  the  commission  continuing 
to  be  prosecuted  for  the  purpose  of  getting  in  and  dis- 
tributing the  other  effects  of  the  bankrupt,  the  executors 
receiving  the  dividends  on  that  fuU  proof  made  by  them 
as  a  further  security  for  the  amount  agreed  to  be  re- 
ceived* 

In  the  month  of  July  1820,  a  case  was  laid  before 
Mr.  Bell  as  to  the  best  mode  of  carrying  that  proposal 
into  effect ;  and  he  was  of  opinion,  and  advised,  that  the 
estate  should  be  offered  for  sale,  and  that  a  reserved 
bidding  should  be  made  at  a  proper  price ;  and  that  if 
John  C.  TarkUm  would  bid  more  than  that  price,  and 
nobody  else  should  bid  beyond  him^  that  he  might  be 
the  purchaser;  but  that  if  that  reserved  price  should  not 
be  bid,  then  that  it  would  be  proper,  if  J*  C  Tarleton 
should  wish  to  purchase  the  interest  of  his  father  in  tliat 
estate,  that  the  matter  should  be  submitted  to  the 
Court,  and  an  order  obtained ;  and  that  if  he  should 
become  the  purchaser  of  that  estate,  then  that  he  should 
mortgage  both  that  estate  and  his  own  interest  to  the 
executors  for  securing  45,000/. 

In  consequence  of  this  opinion,  the  Ingram  estate  in 
1821  was  sold  by  auction  to  Mr.  Parker  at  a  price 
above  the  reserved  bidding.  A  conveyance  was  made 
to  the  purchaser,  and  the  purchase  money  was  applied 

B  4 
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1832.        to  pay  off  mortgages  upon  the  estate.      The  other 

estates  which  were  put  up  to  auction  were  bought  in ; 

Hornby.      and  J.  C«  Tarleton,  being  willing  to  carry  the  proposal 

^f°    ^  into  effect,  agreed  to  become  the  purchaser  of  those 

Tarleton.     estates  at  the  price  named ;  and  accordingly,  by  order 

upon  a  petition,  the  agreement  and  sale  to  J*  C.  Tarleton 

was  confirmed. 

To  give  effect  to  this  order,  J.  C.  Tarleton^  in  the 
year  1822,  suffered  a  recovery  to  determine  the  estate 
tail,  and  in  1823  a  mortgage  was  made  of  all  the  estates 
by  jr.  C  Tarleton  to  the  executors  of  Backhouse,  for  the 
purpose  of  securing  to  them  45,000/.  and  interest. 

During  this  period  the  bankrupt  was  in  commu- 
nication with  J.  C  Tarldon^  and  furnished  to  the 
assignees,  through  him,  information  and  accounts,  and 
joined  with  them  in  a  power  of  attorney,  to  enable  them 
to  recover  some  of  his  personal  estate.  Other  estates 
had  been  sold  and  transferred  to  other  purchasers  who 
had  been  in  possession  since  1823. 

In  1827,  a  bill  was  filed  by  the  wife  of  the  bankrupt, 
to  which  the  bankrupt  was  made  a  party,  against 
J.  C.  Tarkton,  and  the  executors  of  Backhouse  and 
other  parties,  in  order  to  have  the  rights  of  the  wife 
as  to  a  sum  of  25,000/.  stock,  which,  upon  her  marriage, 
bad  been  settled  upon  her  and  the  children  of  the  mar- 
riage, subject  to  the  life  interest  of  the  bankrupt,  de- 
clared and  secured.  A  decree  was  made  in  that  suit  on 
the  3d  of  July  1828,  whereby  it  was  ordered,  that  the 
dividends  of  the  funds,  during  the  life  of  the)  bankrupt, 
should  be  paid  to  the  assignees. 

In  1827,  actions  of  trover  and  ejectment  were  brought 
by  the  bankrupt  to  dispute  the  validity  of  the  commis- 
sion. 
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The  petition  was  presented  to  restrain  those  actions.  1832. 

The  case  was  argued  on  the  23d,  24th^  29th,  and        — • 

SOth  of  Nov.  1831.  HoiSl^^f 

In  the  matter 

For  the  Petitioners  —  Sir  Edward  Sugden^  Mr.  Bosey     Tarleton, 
and  'Mi^Spence. 

For  Mr.  PorAcr,  as  a  purchaser  under  the  commission 
—  Mr.  Pqn^s  and  Mr.  Montagu. 

For  J.  CoUingtoood  TarkUm^  also  as  a  purchaser  under 
the  commission  —  Mr.  Koe* 

For  the  bankrupt  —  the  Solicitor  General,  Mr.5traii- 
stoHy  Mr.  hoftas  Lowndes^  and  Mr.  Kindersky. 

The  principal  questions  raised  in  the  argument  were ; 

1.  Whether  the  remedy  was  not  by  bill  in  equity  ? 

2.  Whether  a  bankrupt,  who  had  not  surrendered, 

could  be  restrained  from  exercising  his  legal 
right  of  trying  the  validity  of  the  commission  ? 

3.  Whether  mere  passive  acquiescence,  or  lapse  of 

time,  could  deprive  him  of  that  right  ? 

4.  Whether  the  evidence  established  the  agency  of 

jr.  C  Tarleton  on  behalf  of  the  bankrupt  ? 

The  authorities  dted  were,  exports  Nuit,  1  Atk.  102; 
Flower  v.  Herbert^  2  Vee.  sen,  325 ;  ex  parte  Glossopy 
2  Glyn  ^  J.  268;  ex  parte  Lee,  in  re  Claughton^ 
2  G.ff  J.  332 ;  ex  parte  Kirk,  15  Ves.  464 ;  ex  parte 
Grants  Buck,  90;  ex  parte  Cutten,  I  G.  Sf  J.  317: 
Heame  v.  Bogers,  9  B.  Sf  C.  577 ;  ex  parte  Bryant, 
1  V.  tf  B.  211;  McCarthy  v.  Caixy  not  reported; 
WaUon  V,  Macey  5  B.  Sf  C.  153  ;  Thompson's  case ; 
Thorpe  Y.Goodallj  17  Ves.  SSS;  ex  parte  Hill,  I  Mont.  9; 
ex  parte  Lewis,  2  G.ifJ.  208. 

From  the  date  of  the  argument,  the  case  stood  over 
for  judgment  until  the  18th  of  January  1832,  when  it 
was. delivered  as  follows :  —     • 
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1832.  The  Lord  Chancellor:— 

This  was  an  applicadon  to  the  Courts  on  the  part  of 

HoaNBT.      the  assignees  of  the  bankrupt  Tarlekm  and  others^  for 

In  the  matter  ^j^  injunction  to  restrain  the  bankrupt  from  proceeding 

TxaLBTON.     in  the  actions  which  he  has  brought,  one  against  the 

Jan.  18.      purchaser  of  an  estate  under  the    commission,    and 

another,  an  action  of  trover,  for  the  express  purpose  of 

trying  the  validity  of  the  commission. 

Several  questions  were  raised  in  point  of  law;  the 
first  was^  whether  the  question  can  be  properly  raised 
here  by  petition^  or  whether  it  ought  to  be  by  bill? 
That  question^  however,  I  may  say^  was  almost  aban- 
doned. The  only  case  conveying  the  notion  that  it 
ought  to  be  by  bill  is  that  of  ex  parte  Glossqp  (a),  and 
that  case  seems  to  be  an  exception  to  the  general  rule ; 
for  not  only  in  many  cases  it  has  been  decided  that  the 
mode  of  petition  is  competent,  but  in  two  or  three  that 
it  is  the  only  competent  course,  and  that  a  proceeding 
by  bill  is  irregular.  I  only  refer  to  the  last  of  those 
cases,  (ex  parte  Glossqp,  I  say,  appearing  to  be  an  ex- 
ception to  them,)  I  mean  the  case  of  ex  parte  Leigh  in 
the  matter  of  ClaugkUm  (6),  and  the  cases  of  KirhpaJtrick 
and  Dennett  (o),  and  Bailey  and  VinoeniL  {d) 

The  next  question  is,  whether  mere  acquiescence, 
what  has  been  called  passive  acquiescence,  under  the 
commission,  is  a  sufficient  ground  for  restraining  the 
bankrupt  from  disputing  the  validity  of  the  commission  : 
upon  that  point  I  entertain  great  doubt.  I  have  ex- 
amined the  cases,  and  can  find  no  direct  authority, 
stating  that  mere  acquiescence  without  an  act  done, 
or  any  co-operation  at  all,  without  any  thing  that  may 
be  termed  more  than  a  passive  recognition,  will  justify 


(<l)  2  G.SfJ.  268.  (c)  I  S,4r  S.  408. 

(6)  2G.S^J.  332.  (rf)  5  Mad*  48. 
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the  Court  in  restraining  the  bankrupt  from  trying  the        1832. 
validity  of  his  commission  at  law.  — 

At  the  same  time  it  must  be  admitted  there  is  a  good      Ho^bt. 
deal  of  doctrine  in  the  form  of  dicta  leading  to  that  pro-  '"  ^®  matter 
position.     There  is  some  observation  to  this  effect  in  the     Tarleton. 
case  of  ex  parte  Grant  (a),  for  there  the  principal  stress 
was  placed  on  the  seven  years'  acquiescence,  although, 
certainly,  the  bankrupt  had  been  active  in  looking  out 
for  a  purchaser  and  effectuating  the  purchase.     It  was  an 
ejectment  brought  against  the  purchaser  under  the  com- 
mission ;  and  although  the  bankrupt  had  been  active  in 
looking  out  for  the  purchase^  nevertheless  it  was  the  first 
action,  not,  as  in  this  case,  an  action  after  the  main 
question  had  been  tried,  but  there  the  principal  stress 
was  laid  on  the  seven  years'  acquiescence.     Again,  it  is 

f  impossible  not  to  feel  that  the  Vice-Chancellor,  in  ex 

parte  Lewis  (6),  conceived  the  possibility  of  restraining 
the  bankrupt  when  he  had  been  merely  passive,  for  he 

I  says,  <<  This  is  a  case  where  the  Court  will  interfere  to 

restrain ;''  but  then  it  was  an  cbtter  dictum;  it  was  not 
the  point  for  decision,  for  the  case  there  was  for  a 
supersedeas. 

Nor  is  it  easy  to  suppose  that  Lord  Hardwicke^  if  this 
doctrine  had  been  broached  before  him,  would  have  dis- 

!  sented  from  the  Court's  interfering,  considering  what  is 

said  on  both  sides  in  the  case  o{  Flower  and  Herbert,  (c) 
The  conclusion  naturally  to  be  drawn  from  that  case  is, 

I  that  Lord  Hardwicke  would  suppose  a  case  of  mere 

passive  acquiescence  might  be  made  the  ground  of  such 
interference,  though  I  do  not  mean  to  say  that  that  was 
the  case.     I  speak  of  the  doctrine  and  the  tone  of  that 

.  case. 


(a)  Buck^  90.  (6)  2G.^J.  208.  (c)  2  Ves.  sen,  335. 


,. 
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1832.  Upon  principle^   it  is  veiy  difficult  to  distinguish 

peremptorily  between  mere  acquiescence  and  co-opera^ 
HoRNBY.  tion  as  the  ground  of  interference.  The  assignees. 
In  the^matter  j^^jj^g  ^^  officers  of  the  Court,  deserve  the  protection 
Tableton.  of  the  law ;  and  the  doctrine,  so  considered,  applies  to 
acquiescence  as  well  as  to  active  operations ;  for  what- 
ever tends  to  lull  the  assignees  into  security,  which  is 
one  ground,  and  whatever  tends  to  harass  the  assignees 
by  long-pending  proceedings,  or  the  chances  of  the 
result  of  such  proceedings,  long  hanging  over  their 
heads^  which  is  another  ground, — all  that  goes  at  law  to 
the  question,  how  the  interval  is  filled  up,  and  whether 
by  active  interference,  or  the  non-feasance  to  try  the 
action.  Upon  principle,  I  should  say  there  is  no 
ground  for  drawing  the  line ;  but  had  this  case  rested 
simply  on  acquiescence,  I  am  by  no  means  prepared  to 
state  that  I  should  have  issued  the  order  prayed. 

It  cannot,  however,  be  doubted  that  acquiescence, 
whether  it  be  sufficient  or  not,  is  a  very  material  circum- 
stance where  other  grounds  are  to  be  found :  that  long 
lying  by  on  the  part  of  the  bankrupt,  as  in  this  case  (it 
may  be  said),  for  six  years,  but  more  properly  it  may 
be  called  eight  years,  from  the  time  when  any  active  step 
was  taken.  In  fact,  it  is  more.  The  motion  made  for 
a  new  trial  in  the  year  1816  was  the  last  step  actively 
taken  by  the  bankrupt.  But  even  considering  the  mat- 
ter with  regard  to  intention,  and  supposing  some  little 
matter  done  in  the  year  1817  and  early  in  the  year 
1818,  with  a  view  to  institute  proceedings  in  the  Court 
of  Common  Pleas,  still  the  length  of  time  that  elapsed 
between  that  and  the  commencement  of  these  suits  is 
considerably  longer  than  those  six  years,  for  the  action 
was  commenced  in  the  year  1827.  But  the  argument  is 
immaterial  as  to  the  number  of  years,  for  the  argument 
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that  would  apply  to  ten  years  also  applies  to  seven  or        1832. 

six  years.  — 

-         .  £x  parte 

I  now  propose  to  state  the  drcumstances  more  in       Ho&nbt. 
detail,  upon  which  I  have  abundant  reason  for  saying,  '°  ^®  matter 
that  in  this  case  the  acquiescence  was  by  no  means     Tarletom. 
negative  or  passive. 

An  agreement  having  been  executed  between  the 
bankrupt  and  Backhouse,  his  former  partner,  proceed- 
ings were  instituted  in  this  Court,  which  gave  occasion  to 
try  the  validity  of  that  instrument.  Much  has  been  said 
on  these  voluminous  proceedings,  and  also  at  the  bar 
as  to  the  mode  in  which  that  question  was  tried,  and 
the  conduct  of  the  parties.  Mr.  Tarleton  has  complained 
of  the  absence  of  counsel ;  yet  it  is  to  be  observed,  that 
his  case  was  conducted  by  most  able  counsel,  that  the 
trial  lasted  two  days,  and  the  cause  was  most  ably  tried. 
But  I  put  these  matters  altc^ether  out  of  view.  The 
verdict  was  found  against  Mr.  Tarleton.  A  short  time 
before,  one  may  say  on  the  eve  of  the  trial,  he  had  ex- 
ecuted a  conveyance  to  trustees,  in  favour  of  his  wife  and 
children,  of  property  to  a  very  considerable  amount.  He 
went  abroad  after  the  dissolution  of  the  injunction,  which 
was  consequent  upon  the  trial  of  the  issue.  He  says  he 
went  to  get  in  certain  mortgages,  and  with  a  view  to 
other  arrangements  of  his  West  India  estates,  and  by  no 
means  to  evade  his  creditors,  or  to  evade  coming  to  a 
setdement  with  them ;  nevertheless  he  went  abroad^  and 
soon  after,  on  the  20th  of  June  1815,  the  commission  of 
bankrupt  was  issued.  A  petition  was  presented,  in  the 
month  of  July  1815,  for  a  supersedeas  ;  an  issue  was 
thereupon  directed,  and  that  issue,  after  repeated  delays, 
was  tried  in  February  1816. 

That  issue  is  to  be  considered  as  giving  rise  to  tiiree 
observations,  or  three  questions;  one  relating  to  the 
previous  conduct  of  young  Mr.  Tarleiany  who  appears^ 
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1832.        in  the  course  of  these  proceedings,  to  have  been  acting 
"         for  his  father;  the  next,  in  respect  to  the  trial  of  the 
Ho&NBY.      issae  itself;  and  the  thirds  in  respect  to  the  applications 
In  the  matter  subsequently  made  for  a  new  trial. 
Tarleton.         Mr.  Tarleion  says,  as  to  the  first  of  these  matters, 
that  he  was  not  aware  of  ^the  petition  to  supersede  the 
commission  till  it  was  disposed  of.     He  does  not  take 
upon  himself  to  swear  that  he  gave  no  instructions ;  he 
admits  that  he  did  know  of  the  issue,  though  not  of  the 
petition  to  supersede;  he  admits  that  he  did  give  in- 
structions for  the  trial  of  that  issue ;  and  his  complaint 
is,  that  those  instructions  were  not  followed. 

Now,  if  we  read  the  correspondence  which  took  place 
between  Mr.  Tarleton  and  his  son  in  November  or  De- 
cember preceding  that  trial,  whatever  charge  Mr.  Tark" 
ton  may  make  against  his  son,  either  of  laches  or  of 
want  of  disposition  to  his  interest  in  a  subsequent  part  of 
these  unfortunate  family  quarrels,  it  is  impossible  to 
doubt ;  no  person  can  read  the  correspondence  without 
being  completely  satisfied  of  the  zeal,  the  anxious  and 
earnest  zeal,  of  young  Mr.  Tarleton^  upon  the  trial,  for 
the  benefit  of  his  father,  and  for  upsetting  the  commis- 
sion ;  and  the  probable  inference  is,  that  his  zeal  must 
have  led  him  to  follow  the  instructions  of  his  father,  as 
far  as  a  prudent  regard  to  his  interest,  well  considered, 
through  the  medium  of  his  l^al  advisers,  might  induce 
him  to  follow  those  instructions. 

The  trial  to  which  I  allude,  being  the  second,  came  on 
in  February  1816.  Mr.  Tarleton  complained  of  his  in- 
structions not  being  followed,  and  that  his  case  was  not 
properly  brought  forward.  But  besides  the  evidence  of 
Mr.  MiUer^  the  professional  gentleman  concerned,  the 
course  of  the  transactions,  the  probabilities  of  the  case, 
and  the  report  of  the  judge,  lead  us  to  believe  that  the 
trinl  was  thoroughly  an  investigation  of  the  validity  of 
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the  commission*     It  occupied  a  whole  day   before  a        1832* 
special  jury  of  London   merchants,  and  Lord  EOen^      „        ' 
borough  was  perfectly  satisfied  with  the  verdict.      He       Hornby. 
reported^  that  he  and  the  jury  were  perfectly  satisfied.       ^  e  ^matter 
That  every  exertion  was  made  for  Mr.  Tarldon  is  sworn     Tablston. 
by  young  Mr.  Tarldon;  but  I  only  mention  his  affidavit 
where  it  goes  along  with  the  rest  of  the  evidence,  and  is 
according  to  the  probabilities  of  the  case,  because  no 
doubt  that  is  one  of  the  matters  in  dispute.     At  that 
time  there  was  no  quarrel  between  him  and  his  father; 
and  that  concurs  in  making  me  believe,  that  the  trial,  as 
is  sworn  by  Mr.  Miller,  ought  to  be  taken  as  a  perfect 
and  thorough  investigation  of  the  case. 

Young  Mr.  Tarkton  went  to  France  for  instructions, 
and  brought  them  back;  and  he  ^ves  a  very  natural 
and  proper  account  of  any  variance  from  those  instruc- 
tions which  might  have  occurred  in  prosecuting  the  case 
for  his  £stther ;  that  he  acted  upon  them,  subject  to  the 
discretion  of  the  counsel  and  solicitors,  but  that  .in  all 
other  respects  he  acted  according  to  the  instructions  of 
his  father.  He  allowed  them  to  be  modified  and  varied, 
as  it  was  his  duty,  (and  he  would  not  have  followed  his 
duty  if  he  had  not^)  under  the  superintendence  of  per- 
sons of  skill,  who  best  knew  how  to  make  those  instruc- 
tions effectual  for  the  purpose.  That  his  interest,  at 
that  time  at  least,  was  in  destroying  the  commission,  no- 
body can  doubt. 

Then,  as  to  the  application  for  a  new  trial  in  the  year 
1816,  Mr.  Tarleton  says  it  was  refused,  because  his  son, 
and  not  himself,  had  applied  for  it;  and,  no  doubt,  so 
far  this  may  be  true,  that  the  circumstance  of  his  being 
out  of  the  country,  and  never  having  surrendered  to  the 
commission,  might  have  been  grounds  for  inducing  Lord 
Eldon  to  refuse  that  new  trial.  But  when  Mr.  Tarleion 
swears,  as  he  has  undertaken  to  swear,  that  Liord  Eldm 
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1832.        on  that  occasion  had  considerable  doubt  of  the  petition- 

ing  creditor's  debt,  and  more  particularly  of  the  trading, 

iloRNBY.       (the  trading  being  the  ground  for  disputing  the  commis- 

In  the  matter  gjon,)  and  more  particularly  still  as  to  the  act  of  bank- 

Tarleton.     ruptcy,  he  clearly  is  in  a  mistake.    I  impute  no  improper 

intention,  but  he  confounds  the  dates;   he  confounds 

what  took  place  in  1815  with  what  took  place  in  1816. 

After  the  new  trial  was  refused,  about  the  month  of 
August  1816,  came  the  most  important  period  in  the 
history  of  these  transactions^  for  it  is  that  during  which 
the  laches  took  place,  if  laches  there  were ;  and  it  is  that 
during  which  the  co-operation  or  acts  amounting  to 
acquiescence  took  place,  if  co-operation  or  acquiescence 
there  was. 

Mr.  Tarkton  says^  he  only  knew,  in  the  month  of 
September  1816,  of  the  grounds  upon  which  the  new 
trial  had  been  refused,  and  suggests  that  he  had  no 
means  of  coming  over  here  after  that  time.  Neverthe- 
less, we  have  a  letter  from  him  of  June  1816,  in  which 
he  announces  that  he  had  no  intention  of  returning  to 
England ;  and  there  is  great  reason  to  doubt,  from  the 
matter  of  his  affidavit^  whether  he  ever  was  under  the 
difficulty  suggested  as  to  funds. 

It  is  said,  that  unmediately  or  soon  after  the  new  trial 
was  refused,  an  intention  was  formed,  and  steps  in  part 
taken,  towards  bringing  an  action  in  the  Court  of  Com- 
mon Pleas,  for  the  purpose  of  trying  the  validity  of  the 
commission.  Mr.  Tatleton  says  he  gave  directions  for 
it,  and  that^  till  1824,  he  thought  it  had  actually  been 
tried.  Now,  I  confess^  it  appeared  to  me  surprising  at 
the  hearing  of  the  case,  and  the  surprise  is  not  lessened 
by  the  evidence  in  the  case,  that  it  should  be  thought 
credible  that  he  only  knew  in  the  year  1824  that  no 
action  had  been  brought  in  the  Common  Pleas  in  1817 
or  1818,  when  the  very  latest  mention  that  I  can  find 
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in  this  case,  of  any  proceedings  being  or  not  being  to  be        1632. 
had  in  the  Court  of  Common  Pleas,  was  in  the  year         — — 
1819.     At  the  very  least  four  years  are  totally  unac-       Hohnby 
counted  for,  daring  which  he  says,  that  for  aught  he  ^°  the  matter 
knew  the  action  might  have  been  going  on;  and  this     Tabueton. 
is  stated  by  a  gentleman  who  appears  to  have  had  no 
litde  experience,  (for  himself  unfortunately  much  too 
great  experience  of  all  law  proceedings,)  and  to  have 
been  actively  and  constantly,  and  almost  feverishly,  alive 
to  every  turn  of  his  affairs,  and  every  alteration  that 
took  place  in  the  state  of  those  affairs,  as  connected  with 
law  proceedings. 

It  may  be  said,  that  he  did  what  may  amount  to  giving 
directions  for  having  this  action  commenced  in  the  Court 
of  Common  Pleas;  for,  in  the  end  of  the  year  1816 
or  1817,  and  in  die  early  part  of  the  year  1818,  we  find 
ti*aces  of  directions  to  that  extent;  and  the  son  states, 
that  something  was  done  about  directions  for  the  com- 
mencing tliat  action;  but  we  are  left  in  the  dark,  owing 
to  the  death  of  Mr.  Ainge^  about  the  particulars  of  this, 
as  well  as  about  some  other  things.  It  is  therefore  very 
possible  that  some  steps  were  taken  towards  commencing 
proceedings  in  the  Court  of  Common  Pleas ;  but  how, 
and  with  what  intent?  with  an  intention  of  trying  the 
validity  of  that  commission,  or  for  some  other  purpose  ? 
I  think  the  bulk  of  the  evidence,  I  should  say  the  whole 
of  the  evidence,  is,  that  it  was  with  the  latter,  and  not 
with  the  former,  of  those  two  purposes. 

The  son  says  it  was  suggested  by  his  father  as  the 
means  of  getting  better  terms  of  compromise ;  and  this 
is  clearly  borne  out  by  two  letters  of  Mr.  Tarkton  him- 
self, die  one  dated  the  15th  of  August  1816,  and  the 
other  the  22d  of  May  1818.  In  the  former  he  says, 
<<  Press  on  the  motion,  if  the  Chancellor  is  likely  to 
grant  the  new  trial.     You  may  also  bring  an  action  in 

Vol.  I.  c 
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1832.        the  Common  Pleas,  which  might  perhaps  induce  our 

'      ^        opponents  to  a  reasonable  compromise,  but  which  step 

HojiNBY.       I  desire  you  will  not  adopt  without  you  are  advised  to 

In  the  matter  ^  jjy  y^m.  counsel/'     The  counsel  appear  to  have  ad- 

Tajileton.  vised,  that  any  such  attempt  would  be  desperate.  In 
the  second  of  these  two  letters,  after  observing  that 
Mr.  Laccj  the  solicitor  for  the  assignees  under  the  bank« 
ruptcy  of  Mr.  Tarlelon,  was  making  continual  reproaches 
for  the  great  delay  which  had  taken  place  in  tlie  accom** 
plishment  of  an  amicable  arrangement,  and  after  com- 
plaining of  the  conduct  of  his  son  being  such,  in  taking 
objections,  as  to  have  irritated  Mr.  Lace,  which  he  thinks 
prevented  a  compromise  with  the  assignees,  he  says, 
^<  Would  it  not  be  advisable  to  revive  the  question  about 
the  bankruptcy  in  the  Court  of  Common  Pleas,  with  a 
view  to  set  it  aside,  and  to  bring  actions  for  damages  ?" 

Now  this,  being  in  the  year  1818,  gives  rbe  to  a  very 
natural  observation.  It  only  looks  as  if  he  had  not  then 
had  a  very  determined  intention  to  bring  an  action.  It 
is  not  the  language  of  a  person  who  had  originally  formed 
a  fixed  intention  to  take  st^  to  set  aside  the  bank- 
ruptcy, and  bring  actions  for  damages;  yet,  in  1824, 
he  says  that  he  never  knew  but  that  the  actions  had 
gone  on.  This  is  in  the  month  of  May  1818.  Perhaps 
it  struck  him  then  for  the  first  time,  for  he  queries 
it  in  the  letter  to  his  son,  in  the  way  which  I  have 
mentioned. 

Whatever  it  was  that  did  take  place  about  bringing 
this  action,  the  action  was  interrupted  by  negotiations. 
Thpse  negotiations  appearing  to  have  lingered^  the  as- 
agnees  brought  an  action  (and  that  is  a  most  material 
part  of  this  case)  against  the  son,  who,  under  the  con- 
veyance made  by  his  father  for  the  benefit  of  liiouelf  and 
his  mother,  was  in  possession  of  the  rents  and  profits 
of  the  real  estates  of  the  banknipt.     This  action  was 

13 
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brought  for  the  recovery  of  those  rents  and  profits;  and         1832. 
the  action  whieh  was  tried  at  the  Lancaster  assizes  in 
1814  brcke  off  the  negotiation,  which  was  to  contest  the       Hobnbt. 
proceedings  and  the  validity  of  the  commission.  ^"  ^^  matter 

That  action  against  young  Mr.  TarkUm  raised  or  Tarlbton. 
might  have  raised,  if  he  had  chosen,  the  whole  question 
of  the  validity  of  his  father's  commission  as  completely 
as  any  action  tliat  could  be  brought  by  Mr.  Tarkton 
himself;  consequently,  if  Mr.  T(xrletonj  the  son,  is  to  be 
taken,  on  what  passed  on  that  action,  either  in  the  not 
raising  the  question  of  the  validity  of  the  commission,  or 
in  the  compromise  in  which  it  ended,  to  have  acted  as 
the  agent  of  his  father,  there  is  an  end  of  thb  case  as 
r^ards  the  question  of  cooperation  or  active  acqui- 
escence, or  active  or  passive  recognition ;  for  Mr.  Tark^ 
tm  has  a  second  time  submitted,  and  submitted  in  a 
remarkable  manner,  in  the  way  by  which  that  action 
ended,  distinctly  recogniEing  the  assignees  in  their 
dmracter  of  assignees  under  his  commission;  and  if 
Mr.  Tarkion  is  bound  by  the  acts  of  his  son,  it  must  be 
admitted  that  he  most  distinctly  acquiesced. 

The  action  ended  in  an  agreement,  to  secure  which  a 
verdict  was  taken  for  the  assignees.  The  agreement  was 
made  a  rule  of  court  in  the  Michaelmas  term  following. 

Now  then,  in  what  light  is  young  Mr.  Tarkton  to  be 
considered,  in  the  course  of  those  proceedings,  as  stand- 
ing with  respect  to  his  father  ?  The  father  says  he  gave 
him  general  authority  to  resist  the  commission  in  every 
stage,  and  to  send  to  him,  the  father,  for  instructions ; 
that  he  gave  him  no  discretionary  power  to  act  for  him, 
or  to  conclude  any  agreement,  but  only  to  follow  such 
instructions  as  he  gave. 

It  is  a  singular  sort  of  authority  to  give  to  a  person 
who  is  acting  for  you  either  in  one  way  or  the  other  — 
to  give  him  authority  to  send  to  you  for  instructions. 

c  2 


20  CASES  IN  BANKRUPTCY. 

1832.        It  is  difficult  to  understand  what  that  means.     But  for 

Mr.  Tarkton  to  say  that  he  gave  him  no  discretionary 

HoBNBY.  power  to  act  for  him  is  clearly  inconsistent  with  the  Ian* 
In  the  matter  guage  of  some  of  his  own  letters  produced  in  this  case. 
Tarleton.  There  is  one  of  the  2d  of  September  1816  in  which  he 
says,  ^^  I  leave  with  pleasure  the  conduct  of  the  nego- 
tiation for  a  compromise  with  the  executors  to  you  and 
Mv.Ainge;*^  and,  on  the  19th  of  September  in  the 
same  year,  he  says,  ^^  I  do  not  intend  or  wish  to  cripple 
your  negotiation  for  a  compromise  with  the  executors, 
tiie  management  and  conduct  of  which  I  leave  wholly  to 
you  and  Mr.  AingeJ*  That  no  doubt  was  as  early  as 
the  year  .1816;  but  it  is  not  pretended  that  between 
that  time  and  the  following  year,  that  between  the 
period  when  those  letters  were  written  and  the  time  of 
the  n^otiation  for  compromise  with  the  assignees  and 
with  Mr.  Lace  their  agent,  at  least  there  is  no  evidence 
produced  to  show,  that  any  revocation  of  this  general 
discretionary  power  took  place.  Upon  the  question, 
however,  of  revocation,  or  want  of  revocation,  I  do  not 
much  rely ;  for  it  seems  to  me,  viewing  the  whole  aspect 
of  the  affairs,  that  the  father  knew,  generally  speaking, 
what  the  son  was  doing,  and  that  the  son  acted  under 
the  general  authority  of  the  father. 
.  Did  the  father  know,  then,  of  the  negotiation  ?.  Know- 
ing, did  he  object?  Or,  whether  he  knew  beforehand, 
or  was  informed  of  it  afterwards,  did  he  afterwards 
object  or  adopt  that  result,  namely  the  verdict,  to  secure 
the  performance  of  the  agreement?  Mr.  Tarkton  says 
he  only  knew  of  the  action  in  September  1818,  and  that 
he  immediately  expressed  his  determination  never  to 
consent  to  the  agreement,  wliich  he  says  he  never  saw. 
Now,  I  cannot  find  that  he  complained  to  his  son  for 
not  having  disputed  the  validity  of  the  commission.  In 
the  vast  mass  of  papers  in  the  case  it  may  appear  that 
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ht  complained;  but  I  have  searched  for  it  with  great        1632. 
assiduity,  and  I  cannot  find  that  he  has  any  where  taken        — 
upon  himself  to  swear  that  he  complained  to  his  son,       Ho^by. 
or  stated  to  him  his  disapprobation  of  his  conduct,  in  not  ^"  *''®  matter 
having  disputed  the  validity  of  the  commission.  Tarleton. 

It  may  be  assumed,  from  the  son's  affidavit,  and  from 
other  circumstances,  that  before  the  trial  there  was  no 
direct  communication  with  Mr.  Tarleion  on  the  subject 
of  the  trial,  but  there  is  every  reason  to  believe  that  the 
compromise  was  in  pursuance  of  the  communications 
that  had  been  made  with  him,  I  think,  from  the  evidence 
of  the  son ;  but  I  am  going  on  the  other  evidence  in  the 
matter  rather  than  on  the  evidence  of  the  son.  Mr.  Tarle- 
ton  only  complained  that  the  line  of  proceeding  he  wished 
to  be  taken  was  not  taken,  or  not  properly  taken,  from 
over-scrupulousness.  One  of  the  letters,  to  which  I  have 
already  referred,  is  a  letter  WTitten  with  this  view ;  the 
Other  letter  of  the  16th  of  August  refers  to  some  other 
proceeding;  but  they  both,  particularly  the  letter  of  tire 
S2d  of  August  1816,  show  that  he  was  anxious  ^indeed 
it  cannot  be  doubted  that  Mr.  Tarleton  the  father  was 
anxious)  for  a  compromise,  and  complained  of  his  son 
being  over-scrupulous  in  raising  objections,  which  hud 
prevented  Mr.  Ixice,  the  solicitor  of  the  assignees,  from 
furthering  the  compromise. 

Mr.  Tarleton  says  he  had  no  communication  with  his 
son  upon  the  subject  of  the  negotiation,  and  did  not 
come  to  Calais  with  a  view  to  negotiation.  It  may  be 
(swearing  by  the  card)  literally  true  that  he  did  not 
come  to  Calais  with  a  view  to  negotiate  in  one  particular 
way,  or  for  one  particular  purpose,  which,  I  suppose, 
must  be  what  is  meant,  though  it  is  sworn  very  gene- 
rally ;  but  the  letters  written  by  Mr.  Tarleton  do  cer- 
tainly wear  the  aspect  of  his  having  come  to  Calais 
with  a  view  to  negotiate :  for  there  is  one,  a  letter  to 
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1838.        Mr.  Ainffe,  of  the  28th  of  August  1817,  in  vrhicb  he 

says,  be  nod  his  wife  have  come  to  Calais,  and  that 

Hoiu^BY.  ^7  ^re  most  anxious  to  see  him  (speaking  of  young 
In  the  matter  ^^.^  Tarleton)  '^  with  the  agreement  of  compromise  with 
Tarleton.  the  executors/*  (that  is^  with  tlie  assignees,)  ^<  together 
with  the  papers  and  other  documents  relative  to  Aat 
business;'^  and  in  a  letter  of  the  29th  of  August  1817, 
to  his  son,  he  says,  ^<  Your  mother  will  set  out  from 
hence,"  that  is,  from  Calais,  ^^  as  soon  as  her  health  will 
permit,  in  order  to  afford  her  aid  towards  the  proposed 
arrangement  with  the  executors.''  Then,  in  Dec«  1817, 
Mr.  Tarleton  complained  to  his  son  of  his  new  pn>- 
posal  **  breaking  off  the  negotiation  then  on  foot." 

A  number  of  letters  were  produced,  from  different 
persons,  to  Mr.  Tarleton  and  otliers,  which  were  in 
Mr.  Tarleian^s  possession,  which  had  upon  them  mark» 
by  him.  Those  letters  all  clearly  show  that  he  was 
exceedingly  anxious  that  the  negotiations  which  were 
going  on  at  the  time  when  they  were  written  should 
proceed.  There  is  the  letter  of  November  1815j  in 
which  he  treats  his  son  as  the  negotiator.  There  is  the 
letter  from  Mr.  Lace^  which  comes  out  of  Mr.  Tarleton'f^ 
possession,  in  which  he  treats  him  as  such  negotiator. 
The  letter  of  the  25th  of  Nov.  1815,  from  Mr.  Lace  to 
Mr.  Ainge^  in  which  he  hopes  the  negotiation  may  go  on 
without  the  father's  interference.  A  note  is  made  by 
the  father  upon  that  letter,  in  which  he  says,  ^^  flippant^ 
impertinent,  and  highly  improper.''  Then,  in  1817 
also,  there  is  a  note  made  by  Mr.  Tarleton^  which  refers 
to  the  deeds  for  effecting  the  arrangement,  in  which 
Mr.  Tarleton  says,  there  should  have  been  no  agrees* 
ment,  but  the  deeds  executed  at  once.  So  there  are 
other  letters,  one  of  the  17th  of  March  1817,  in  which 
he  says,  "  I  think  it "  (that  is,  a  compromise,)  "  might 
have  been  beneficial,  from  Lace^s  amicable  tone." 
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Hiere  are  several  other  letters  which  lead  nearly  to        18S2. 

the  same  conclusion ;  one  of  the  7th  of  March  1818         

from  Mr.  Taykr  to  Mr.  Ainge^  ( Tagkr  being,  I  think)       Hoknby. 
the  solicitor^  the  agent  in  town  of  Mr.  LacBy  the  country  ^^  '^^  matter 
solicitor,  and  scJicitor  under  the  commission,)  and  tiie     TAaLBxeK. 
remarks  made  by  Mr.  TarkUm  on  that  letter,  show  a 
desire  to  renew  negotiations. 

In  short,  there  is  no  doubt  that  at  that  time  he  knew 
negotiati<»is  were  going  on ;  the  only  question  is,  of 
what  soct  ?  And  then,  I  say,  these  lettos  which  I  haire 
read,  and  these  circumstances,  to  be  collected,  not  so 
mudi  from  the  swearing  of  young  Mr.  TarhUm  as  from 
the  evidence  of  Mr.  TarUton  himself,  undoubtedly  lead 
us  to  believe  tlie  positive  affidavit  of  the  soti,  rather 
than  the  statements  of  tlie  father,  and  to  consider,  that 
though  the  details  which,  I  think,  the  son  swears,  and 
accounts  of  the  necessary  variations  from  time  to  time 
in  the  course  of  the  negotiations,  may  not  all  have  been 
communicated  to  Mr.  Tartekm^  yt%  that  the  fathisr  per- 
fectly well  knew  the  basis  and  plan  of  the  compromise^ 

True,  the  supersedeas  of  Mr.  ^IhrteUm's  commission, 
as  Mr.  Ttwkkm  says,  formed  a  part  of  the  negotiations ; 
and  so  the  son  says,  who  calls  it  the*  first  principle  of  the 
compromise,  meaning  that  it  formed  an  essential  part  of 
it.  But  then  the  father  seems  to  have  considered  it,  not 
merely  as  forming  the  first  principle  of  the  oompromisci 
or  an  essential  part  of  it,  but  as  a  preliminary  step  to 
any  thing  having  been  done;  for  he  considera  that  the 
first  thing  that  should  have  beM  done  should  have  been 
the  supersedeas,  and  that  the  compromise  should  have 
fdlowed  it:  that  is  the  gloss  he  would  put  upon  it. 
Now,  it  is  quite  clear  that  that  could  not  be  so,  for  there 
Were  other  creditors,  and  no  funds  to  pay  them,  and  one 
of  the  othef  creditors  had  actually  petitioned  that  no 
supersedeas  should  go. 

G  4 
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1832.  But  after  the  verdict  had  been  taken,  and  by  agree- 

_  ment  made  a  rule  of  court,  a  barrister,    under  that 

j&jf  parte 

Hornby.  agreement,  had  been  appointed,  or  at  least  Mr.  Tarleton 
In  the  matter  expected  it  would  be  so,  for  in  his  letter  to  his  son,  of 
Tarleton.  the  11th  of  May  1819,  he  advised  the  laying  before  the 
gentleman  so  appointed  a  statement  of  his  own  proposi- 
tions for  recovering  the  property.  The  same  letter  (and 
a  very  important  one  it  is)  recognizes  the  executors  in 
the  character  of  assignees.  He  says,  ^'  They  plainly 
mean  to  pay  themselves  by  selling  the  landed  property 
in  England,  and  not  getting  in  the  other  property, 
either  at  home  or  abroad."  It  is  needless  to  observe, 
that  his  executors  had  no  power  whatever  to  get  in  the 
landed  property,  either  at  home  or  abroad. 

Now,  it  is  in  that  letter  that  he  refers  to  them  as 
parties  with  whom  the  agreement  was  entered  into  — 
describes  the  course  that  should  be  taken  in  laying 
before  the  person  acting  under  the  compromise  the  set 
of  propositions  for  getting  in  his  property^  which  he 
thought  would  succeed.  I  read  this  letter  for  the  pur-> 
pose  of  showing  tlmt  it  operates  to  prove  three  matters ; 
first,  that  in  it  Mr.  Tarleton  appears  to  treat  the  exe- 
cutors as  assignees;  secondly,  that  he  treats  them  as 
assignees  under  the  agreement;  and,  thirdly,  that  he 
writes  this  letter  of  May  1819  as  if  he  had  only  just 
given  up  the  idea  of  the  course  of  arrangement  which  is 
referred  to  in  that  letter ;  for  he  says,  <^  Nine  months 
being  now  nearly  elapsed  since  the  conclusion  of  your 
agreement  with  the  executors,  without  a  single  measure 
having  been  adopted  by  them  to  recover  tlie  property, 
either  at  home  or  abroad,  \t  is  but  too  apparent  to  me 
that  the  executors  do  not  mean  to  attempt  its  recovery, 
or  to  avail  themselves  of  any  pait  of  it  for  the  payment 
of  their  demand^  but  to  have  recourse  for  that  purpose 
to  the  sale  of  the  landed  property  in  England,     Such 
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being  the  true  state  of  this  case,  it  is  manifestly  our        183S. 
interest  to  counteract  their  designs,  and  which,  in  con- 
sequence  of  your  agreement  of  the  28th  of  August  last,"      Hobmbt. 
(that  is,  the  agreement  entered  into  at  the  trial  upon  the  ^"  '**®  matter 
action  against  the  son,)  <^  we  have  no  means  of  effecting,     Tabletoh. 
except  by  laying  the  several  propositions  that  I  have 
made  for  the  recovery  of  the  property  before  Mr.  Parky** 
&c. 

Now,  is  this  the  letter  of  a  person  who,  nine  months 
after  the  agreement  was  entered  into,  gives  up  all  hopes 
of  that  agreement  being  carried  into  effect  as  it  had 
been  intended  it  should  be  when  it  was  made  ?  Is  it  the 
letter  of  a  person  who.  only  knew,  at  the  time  of  writing 
it,  that  the  agreement  had  been  made  ?  He  says,  <^  Nine 
months  having  elapsed  since  the  conclusion  of  the  agree- 
ment with  the  executors — and  I  see  nothing  that  should 
have  hindered  its  execution, — therefore  now  take  this 
course,  for  we  have  allowed  time  enough  for  it  to  go 
on ;  and  seeing  that  the  assignees  are  determined  not  to 
get  in  the  estate,  but  are  determined  to  act  contrary  to 
our  interest,  our  only  course  is  to  act  thus ;"  and  he  lays 
down  that  mode  of  acting  accordingly.  During  these 
nine  months  we  find  from  that  letter,  which  we  might 
suppose  to  have  been  the  case,  that  he  was  not  so  much 
against  the  agreement  as  he  now  wishes  it  to  be  under* 
stood  he  was. 

On  the  21st  of  March  1619,  he  says,  ^  If  there  is  no 
prospect  of  obtaining  a  supersedeas,  and  my  services  are 
rejected  by  the  executors  and  their  advisers,  both  at 
home  and  abroad,  &c."  Then  he  states  what  he  will  do. 
He  writes  in  great  despair,  and  talks  about  going  into 
Italy,  and  there  ending  his  life. 

Now,  these  are  the  circumstances  which  induce  me 
to  believe  that  I  must  credit  rather  the  account  given 
of  those  transactions  by  the  son  than  the  account  given 
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18dS.       of  them  by  the  father,  and  that  the  (kther  was  oognizant 

***'        of  a  negotiation  for  a  compromise  going  on,  and  that  he 

Ij^^yf      did  not  substantially  disapprove  at  first  of  what  was  done 

In  the  matter  ^  Lancaster.     That  the  son   had  a  right,  under  his 

Tailbton.     general  authority  on  the  part  of  the  fatlier,  to  take  the 

steps  which  he  took  in  his  own  suit  at  Lancaster^  and 

that  the  father  might,  if  he  had  chosen,  have  contested 

his  commission,  through  the  son,  in  the  suit  at  Lancaster, 

I  have  no  doubt  whatever,  although  I  agree  ther^  was  no 

direct  communication.  It  is  indeed  stated  by  T€arleton  the 

son  himself  that  upon  the  subject  of  the  action  previous 

to  it  there  was  no  direct  and  specific  communication 

made  to  the  father,  so  as  to  obtain  his  instructions  upon 

the  subject. 

There  was  an  authority  given  to  Mr.  Phipps^  an  agent 
in  Demerara  of  the  property  there,  to  transmit  the  pro* 
oeeds  of  the  estates  in  the  West  Indies  to  England. 
That  authority  was  given  in  the  month  of  May  1819, 
though  there  was  every  reason  to  believe,  from  a  letter  of 
Mardi  1819,  that  Mr.  Pkifps  had  received  other  in- 
structions. There  is  a  great  deal  dT  dispute  about  those 
transactions  with  Mr.  PhippB.  It  »  said,  that  every 
thing  Mr.  Tarkion  did  was  to  be  without  pr^udice  to 
the  right  to  dispute  the  commission.  I  remark,  how- 
ever, that  until  after  a  material  date,  namely,  the  opinion 
of  Mr.  BeU^  this  expression  of  ^*  without  prejudice,  &c.'' 
is  not  found  in  Mr.  Tar/eftm's  communications. 

It  is  also  sworn  in  some  part,  I  think  in  the  mass  of 
evidence^  that  a  qualified  communication  having  been 
made  to  the  assignees,  they  rejected  it,  and  received 
another  unqualified  authority. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  this 
cannot  be  said  to  be  a  case  of  mere  passive  acquiescence ; 
that  there  has  been  substantially  a  concurrence  between 
the  bankrupt  and  his  son  in  those  proceedings;   that 
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Aere  has  been  substantially  a  knowledge  in  the  bank*        1882. 

Tupt  of  what  was  going  on  $  and  that,  taken  with  th^        ' 

lapse  of  timci  the  loog  and  (I  think  I  may  say)  in  sub*      Holm. 

stance  wholly  unaccounted  for  delay  up  to  the  time  of  ^  the  laatuf 

bringing  this  action^ — that  long  delay^  taken  together  with     Taautqn. 

the  acts  which  were  done,  form  a  case  which  not  merdy 

justifies,  but  calls  upon  me  to  give  the  relief  prayed,  by 

quieting  the  possession  of  Mr.  Parker^  the  purchaser 

under  the  commission,  and  by  quieting  the  officers  of 

the   Court,   the  assignees,   in  their   conduct  of  these 

affairs. 

The  prayer  of  the  petition  is,  that  the  bankrupt 
shall  join  in  the  conveyance  under  the  late  act,  the 
6th  of  Geo.  4;  and  the  prayer  also  is,  that  all  perscms, 
as  well  as  the  bankrupt,  may  be  restrained  from  dis- 
puting the  commission,  or  instituting  any  other  pro< 
ceedings  at  law  or  in  equity  against  either  of  the 
assignees,  or  any  other  person  or  persons.  With  the 
prayer  to  that  extent  I  cannot  comply.  In  the  circum- 
stances of  this  case,  and  in  respect  of  that  branch  of  it 
into  which  I  have  not  gone  for  the  reason  I  am  now 
giving — I  have  not  gone  into  it  because  I  do  not  grant 
that  part  of  the  prayer  to  which  I  am  alluding  on 
account  of  that  part  of  the  case,  I  mean  the  trans^ 
actions  under  which  young  Mr.  Tarleton  has  become 
possessed  of  part  of  the  property — into  those  trans- 
actions I  have  not  gone,  but  they  are  quite  clear; 
that  I  have  never  had  the  least  doubt  about ;  my  doubt 
has  been  on  the  other  side  of  the  case;  and  I  am 
clear  I  can  do  nothing  to  restrain  the  bankrupt  from 
either  proceeding  at  law  or  in  equity  upon  his  rights 
as  between  himself  and  his  son  John  ColUngwood 
Tarleton :  Therefore  the  order  of  the  Court  will  be, 
to  restrain  the  bankrupt  from  proceeding  in  the  actions 
of  trover  and  ejectment,   and'  from  commencing  any 
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1832.        other  proceedings  at  law  or  in  equity  against  the  petl- 

0 

tioners  in  respect  of  the  matter  aforesaid;  that  is,  in 

Hornby.       the  bankruptcy,  the  assignees :  or  against  them ;  that  is. 

In  the  matter  ^^  assignees,  or  any  other  person,  for  disputing  the 

Taeletok.     validity  of  the   commission;    and   that   the  bankrupt 

shall  join  in  a  conveyance  to  Mr.  Parker,     He  is  the 

purchaser. 

Ordered  accordingly. 


L.C- 

AugtiHf 

1832. 

The  holder  of 
m  billy  without 
tiotioe  that  the 
indoner  and 
•ooepton  were 
manben  of  the 
Mmefirm,  is 
not  entitled  to 
m  double  proof. 


Ex  parte  MOULT.— In  the  matter  of  BARROW 

and  GEDDES. 

1  HE  petition  stated  the  prayer  of  the  original  petition, 
as  contained  in  page  321  of  the  former  volume ;  and 
further,  that  such  petition  was  neard  in  the  Court  of 
Review;  and  that  upon  the  hearing  the  Court  was  divided 
in  opinion  upon  the  question,  whether  the  petitioners 
ought  to  elect  against  which  of  the  two  estates  they 
would  prove,  or  whether  they  were  entitled  to  the 
benefit  of  their  proof,  both  against  tlie  joint  estate  of 
TTiamas  Barrow  and  George  Geddes,  and  also  to  the 
benefit  of  their  proof  against  the  separate  estate  of 
George  Geddes ;  and  thereupon  no  order  was  made  upon 
the  petition :  that  a  special  case  had  been  approved  and 
certified  by  one  of  the  Judges  of  the  Court  of  Review ; 
and  the  petition  prayed  that  an  early  day  might  be 
appointed  for  hearing  the  special  case,  and  that  the 
prayer  of  the  original  petition  might  be  granted. 
The  following  is  the  special  case,  (a) 


(a)  As  this  was  the  first  case  of  appeal  by  special  case,  the  pro- 
ceedings arc  annexed  at  length. 
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(In  the  Court  of  Review.) 

In  the  matter  of  TTiomas  Barrow  and  George  Geddes.  ^— 

Ex  parte  Moult  and  others. 

Special  Case. 


1832. 


Ex  parte 

Moult. 

In  the  matter 

of 

Babrow 

Before  and  at  the  time  of  issuing  the  commission  of   and  another. 

bankrupt  herein-after  mentioned  against  Thomas  Barrow  and 

George  GeddeSf  they,  the  said  Thomas  Barrow  and  George 

Geddes^  carried  on  business  at  Manchester  in  partnership, 

as  commission  agents,  under  the  firm  of  Thomae  Barrow 

and  Company ;  and  the  said  George  Geddes  carried  on  the 

business  of  a  cotton  manufacturer  at  Stockport,   in  the 

county  of  Chester,  on  his  own  separate  account,  under  the 

firm  of  Geddes  and  Company. 

And  the  said  George  Geddes  carried  on  business  in  Cheap- 
side,  in  partnership  with  Thomas  JohmUmy  as  warehousemen, 
under  the  firm  of  Thomas  Johnston  and  Company. 

And  the  said  George  Geddes  carried  on  business  at  Stock- 
port, in  Cheshire,  in  partnership  with  Samuel  BadcUffe^  as 
cotton  spinners,  under  the  firm  o^  Samuel  Badcliffe. 

These  different  trades  in  which  the  said  George  Geddes 
was  engaged  may  be  thus  exhibited : — 


Members. 

FUwe. 

Business. 

Firms. 

George  Geddes,^ 
T.  Bwroir,        J 

Manchester, 

r  Commission 
\     Agents, 

1  Thos.  Barrow 
J      and  Co. 

G.  Geddes, 

Stockport,  - 

r  Cotton  Manu- 
\     facturere, 

>  Geddes  and  Co. 

G.  Geddes,        1 
Thos.  Johnston,  J 

Cheapside, 

Warehousemen, 

r  Thos.  Johnston 
\     and  Co. 

G.  Geddes, 
S.  Radcliffe, 

Stockport, 

r  Cotton  Spin- 
\     ners. 

1  S.  Radcliffe. 

Previously  to  and  at  the  time  of  issuing  the  said  com- 
mission of  bankruptcy,  Robert  WxUiamSj  John  Deacon^  John 
Laboucherey  Henry  Syhes  Thornton,  Charles  Montague  Wil- 
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18S1.*        Hams,  and  the  Honourable  John  Thomixm  LeiUe  Melmlle^ 
■         of  Birchin  Lane,  in  the  city  of  London,  bankers  and  co- 
Ke  pari^      partners,  were  holders  of  a  bill  of  exchange  for  the  sum  of 
In  the  matter  25SL  IBs.,  of  which  the  following  is  a  copy  :  — 

Bamow       "  ^^  ^^-  "  Manchester,  8th  July  1828, 

and  another*.       **  Three  months  after  date  pay  to  the  order  of  ourseWes 
two  hundred  and  fifty-^ight  pounds  sixteen  shillings,  value 

>^«*^«^  «  Thos.  Barrow  and  Co. 

**  To  Messrs.  Thos.  Johnston  and  Co., 
188,  Cheapside,  London. 
^*  Accepted,  payable  at  Sir  Wm*  Kay  and  Co.'s. 

"  Thos.  Johnston  and  Co. 
(Indorsed)        "  Thos.  Barrow  and  Co. 

*^  Geddes  and  Co. 
"  Samuel  Radcliffe." 

The  said  bankers  were  also,  before  and  at  the  time  of 
issuing  the  said  commission,  the  holders  of  another  bill  of 
exchange  for  the  sum  of  382/.  13«.>  of  which  the  following 
is  a  copy  s— 

«<  882/.  ISf.  "  Manchester,  1st  August  182a 

^  Three  months  after  date  pay  to  the  order  of  ourselves' 
three  hundred  and  eighty-two  pounds  thirteen  shillings, 
value  received.  «  Thomas  Barrow  &  Co. 

<<  To  Messrs.  Thomo/s  Johnston  and  Co., 
188,  Cheapside,  London. 

**  Accepted,  payable  at  Sir  Wm»  Kay  and  Cc's. 

*'  Thos.  Johnston  and  Co. 

(Indorsed)        <<  Thomas  Barrow  and  Co. 

^  George  Geddes  and  Co. 
'<  Samuel  Radcliffe." 

Both  the  said  bills  of  exchange  were  indorsed,  and  de- 
livered to  the  said  Bobert  WilUams  and  his  copartners, 
for  a  full  and  valuable  consideration  for  money  paid  by 
them. 

The  said  Boberi  WiUiams  and  his  said  copartners  did  not, 
nor  did  either  of  them>  before  the  issuing  of  the  said  com- 
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miBsion  of  bankruptcy*  know>  believe^  or  suBpecfc  that  the         188 1» 

said  Gwrgt  Geddei  was  a  partner  in  the  said  firm  of  nomas        

Barrow  and  Company,  or  that  he  was  a  partner  in  the  said      ^J^^^^ 
firm  of  nomas  Johnston  and  Company ;  but  believed  that  In  the  matter 
the  said  firm  of  Thomas  Barrow  and  Company,  and  the       ^  ^ 
said  firm  of  Thomas  Johnston  and  Company,  and  the  said     ^nd  another, 
firm  of  Osddes  and  Company,  were  composed  of  different 
and  distinct  persons. 

On  the  17th  day  of  September  1828,  a  commission  of 
bankrupt  was  issued  against  the  said  Hiomas  Barrow  and 
George  GedtkSf  by  the  description  of  Thomas  Barrow  of 
Manchester,  in  the  county  of  Lancaster,  and  George  Geddes 
of  Stockport,  in  the  county  of  Chester,  commission  agents, 
dealers,  chapmeui  and  copartners,  late  carrying  on  busi« 
neis  at  Manchester  aforesaid  under  the  firm  of  Thomas 
Barrow  and  Company ;  and  which  said  George  Geddes 
lately  carried  on  the  business  of  cotton  manufacturer  at 
Stockport;  and  the  said  Thomas  Barrow  and  George 
Geddes  were  duly  declared  bankrupts  under  the  said 
commission. 

On  the  29th  day  of  January  1828,  a  conunission  of 
bankrupt  was  issued  against  the  said  ITkomas  Johnston^ 
by  the  name  and  description  of  Thomas  Johnskm  of 
Cheapside^  in  the  city  of  London,  warehousemauy  carry* 
ing  on  business  in  Cheapside  aforesaid,  in  copartnership 
with  George  Geddes^  under  the  firm  of  Thomas  Johnston 
and  Company,  under  which  he  was  duly  declared  a 
bankrupt. 

On  the  18th  diky  of  October  1828»  the  said  Beberi  WU^ 
liams  and  hia  copartners  proved  under  the  commission 
against  the  said  Thomas  Johnsion  for  the  sum  of  6^lL  9s^ 
being  the  amount  of  the  said  two  bills  of  exchange* 

Befiore  the  25th  day  of  March  1 830,  two  dividends,  one 
of  2ft  6dL  in  the  pound,  and  another  of  2dL  in  the  poundt 
(being  together  the  amount  of  2f.  SdL  in  the  pound»)  were 
declared  under  the  said  commissicm  against  the  said  Thomas 
Johnsion  and  Company,  but  had  not,  on  the  said  25th  day  of 
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1832.        March  18S0,  been  received  by  the  said  WUUams  and  Com* 
■         pany,  although  they  might  have  received  such  dividend  if 
Ex  parte       th^y  jj^^^j  applied  for  the  same. 

In  the  matter       Cn  the  25th  day  of  March  1830,  the  said  Robert  WUUams 
o^  and   his   copartners    proved,   under  th^   said  commission 

and  another,    against  the    said  Thomas  Barrow  and  George  CMdes^  and 

against  the  separate  estate  of  the  said  George  Geddes^  for 
the  sum  of  55&l»  ISs.  4^.,  being  the  balance  of  the  said  two 
bills  of  exchange  afler  deducting  from  the  amount  thereof 
the  sum  of  85/.  \0s.  Sd.,  the  amount  of  the  dividends  of 
2s.  Sd,  in  the  pound  declared  under  the  said  commission 
against  the  said  Thomas  Johnston. 

On  the  25th  day  of  March  1830,  the  said  Robert  WUUams 
and  his  partners  proved,  under  the  commission  against  the 
said  Thomas  Barrow  and  George  Geddes,  against  the  joint 
estate  of  the  said  Thomas  Barrow  and  George  Geddes,  for 
the  sum  of  641/.  9«.  as  a  debt  due  to  them  from  the  said 
Thom€ts  Barrow  and  (xeorge  Geddes  upon  the  said  bills  of 
exchange.  The  said  bills  of  exchange,  with  other  similar 
bills,  were  accepted  by  the  said  firm  of  ThomM  Johnston 
and  Company  to  a  much  greater  amount  than  they  had 
received  value  for. 

On  the  25th  day  of  January  1832,  a  petition  was  pre* 
sented  to  the  Chief  Judge  and  the  other  judges  of  his 
Majesty's  Court  of  Review,  by  the  assignees  of  the  estate 
and  effects  of  the  said  Thomas  Barrow  and  George  Geddes^ 
stating  the  several  matters  herein-before  set  forth,  or  to  the 
same  effect,  and  praying,  that  the  said  Robert  WUUams^ 
John  Deacon^  John  Zjobouchere^  Henry  Sgkes  l^omion,  and 
Charles  M&ntague  WUliams,  and  John  Thornton  Leslie 
MelvUky  might  be  ordered  to  elect,  whether  they  would 
remain  creditors  under  their  said  proof  against  the  said 
joint  estate  of  the  said  Thomeis  Barrow  and  Creorge  Geddes^ 
or  under  their  said  proof  against  the  separate  estate  of  the 
said  George  Geddes;  and  that  upon  their  electing  to  remain 
creditors  upon  one  of  the  said  estates  their  proof  upon 
the  other  of  the  said  estates  might  be  expunged ;  and  in 
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ieaae  thf^  ihoul4  elect  to  Ten^ain  pre4itp«9  upon  the  said        1832, 
joint  estatii  of  the  aaid  Thomas  Barrow  and  George  Geddesy        -— *«i 
then  that  thf  amQunt  of  their  proof  upon  that  estate  might      ^*  ^^^"^ 
he  reduced  by  the  sum  of  S5l.  lOs,  8rf.,  being  the  amount  Jn  the  nmtW 
of  the  dividends  declared  under  the  said  commission  against  ^ 

the' said  Thomtu  JohnsUmy  upon  the  proof  made  under  the     ^nd^notlier 
said  commission  against  him  by  the  said  Robert  Williams 
and  his  copartners  on  the  said  bills ;  and  in  case  they  should 
reflise  to  make  such  election,  then  that  both  the  said  proofs 
might  be*  expunged. 

On  the  20lhdi^  ef  Febniary  188?,  the  said  petition  came 
on  to  be  haaod  before  the  Chief  Judge  and  the  other  Judges 
of  the  said  Court  of  Review,  when  their  Honours,  the  said 
Chief  J4i4g9  ep4  the  other  J4fdge4»  weve  equally  divided  in 
f^injoo  upon  the  qmestiop,  irhether  such  election  ought  in 
be  mede  by  the  said  JRobeft  Williams  mi  his  said  co- 
partners, as  prayed  in  the  said  petition :  or  whether  they 
were  entitled  to  the  benefit  of  the  said  proof 'against  the 
joint  estate  of  the  said  Utomas  Barrow  and  George  Geddes% 
and  also  to  the  benefit  of  the  said  proof  against  the  separate 
estate  of  the  said  George  Geddesf 

And  an  order  wae  nade  upon  the  said  petition,  whereby 
it  was  ordered,  that  the  said  proof  of  the  Miid  Robert  WH- 
Hams  and  his  copartners,  against  the  joint  estate  of  the  said 
Thos.  Barrow  and  George  Geddesy  should  be  reduced  by 
tte  Mm  of  85^  10^  8d(» :  ai^d  upon  so  much  of  the  said 
prayer  of  the  said  petition  as  sought  to  con^el  the  re- 
spondents to  elect  as  to  which  of  their  said  proofs  they 
would  abide  by,  their  Honours  did  not  make  any  order. 

The  questions  are, 

1st.  Whether  the  said  Bobert  Williams  and  his 
said  copartners  are  bound  to  elect  against 
which  estate  they  will  prove,  as  between  the 
joint  estate  of  the  said  Thomas  Barrow  and 
George  Geddes,  and  the  separate  estate  of 
the  said  George  Geddes^  or  whether  they  are 
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entitled  to  the  benefit  of  the  said  proof 
against  the  joint  estate  of  the  said  Thomas 
Barrow  and  George  Geddes^  and  also  of  the 
said  proof  against  the  said  separate  estate  of 
•the  said  George  Geddes,  without  being  put 
to  any  election  ? 
2d*  Whether  the  said  procrf'of  Williams  and  Co. 
against  Barrow  and  Geddes  should  be  re- 
duced to  555/.  18«.  2d.j  or  their  proof  against 
Geddes  increased  to  641/.  9«.,  in  respect  of 
the  amount  of  Johnsioris  dividend  ? 


A  preliminary  objection  was  taken  by  Mr.  Montagu^ 
that  this  could  not  be  properly  the  subject  of  appeal,  as 
there  was  no  judgment  or  order,  the  Judges  being  divided 
in  opinion. 

The  Lord  Chancellor  said  the  question  was,  whe- 
ther the  not  making  any  order  was  an  adjudication; 
the  Bankruptcy  Court  Act  having  provided,  that  the 
Judges  of  the  Court  of  Review  should  ^^  hear  and  deter-^ 
mine,"  &c. 

Here  it  was  intimated  by  Mr.  Montagu  that  he  did 
not  intend  to  urge  the  objection,  and  the  argument 
proceeded. 


For  the  appellants.  Sir  Edward  Sugden  and  Mn 
Wigram :  — 

The  question  is,  Whether  there  is  a  right  to  prove 
against  the  joint  and  separate  estates.  The  rule  in 
bankruptcy  is  different  from  that  of  the  common  law. 
The  joint  estate  in  bankruptcy  is  appropriated  to  the 
joint  creditors,  the  separate  to  the  separate  creditors;  as 
those  funds  respectively  are  found  at  the  date  of  the 
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bankruptcy,  and  the  balance  of  each  respectively  is  car-        1832. 

ried  over  to  the  other  in  case  of  deficiency^     The  con-         

sequence  is,  that  the  creditor  must  elect.  Modlt.^ 

Originally  the  rule  might  have  seemed  strange,  be-  '"  '**®  mattef 
cause  at  law  both  estates,  upon  a  joint  and  several  secu-       Barrow 
rity,  might  have  been  taken  in  execution.     Why  not  so    *°^  another, 
(it  might  have  been  argued)  in  bankruptcy?    The  reason 
is,  that  the  fund  of  the  debtor  is  no  longer  open  to  the 
diligence  of  the  creditor.     AH  litigation  ceases,  and  the 
assets  are  to  be  distributed  equitably  among  the  cre- 
ditors.    The  joint  fund  to  those  who  have  looked  to  it 
for  security  or  satisfaction,  and    the   separate  to   the 
creditors  who  have  trusted  the  individual  partner. 

Where  several  partners  have  constituted  one  firm, 
there  is  no  doubt ;  it  is  admitted  that  there  cannot  be  a 
double  proof.  If  there  are  distinct  firms,  and  a  person, 
not  knowing  that  they  were  connected,  has  dealt  with 
them,  and  taken  the  security  of  both,  it  is  admitted  on 
the  other  hand  that  he  may  prove  against  both  estates. 
But  those  are  cases  in  which  both  firms  constitute  joint 
estates,  or  there  is  an  additional  partner.  There  is  no 
case  where  one  individual  constitutes  a  nominal  firm, 
being  at  tlie  same  time  a  partner  in  another  firm,  where 
double  proof  has  been  allowed.  It  is  argued,  that 
there  should  be  such  proof  in  this  case,  because  Geddes 
carried  on  a  separate  trade,  and  they  had  no  notice  of 
his  connection  with  the  other  partners.  But  there  could 
be  no  right  at  all  to  prove  against  Geddes^  unless  he  had 
been  a  distinct  trader.  The  question  does  not  arise  as 
to  proof  against  the  joint  and  separate  estate^  indepen* 
dently  of  the  fact  that  Geddes  is  a  separate  partner*  It 
seems  to  be  argued,  that  the  existence  of  the  fact  decides 
the  question.  That  cannot  be  so.  How  does  it  alter 
the  case,  that  one  of  the  partners  can*ies  on  a  separate 
trade  ?  If  there  is  a  joint  and  separate  obligation,  the  cre- 
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1832.        ditor  must  elect,  and  cannot  prove  against  both  estates. 

How  then  does  it  vary  the  question^  that  Geddes  is  a* 

Moult.       separate  trader  ?     It  is  immaterial  whether  the  debt  is 
In  the  matter  contracted  in  trade  or  out  of  trade.     The  opinion  deli- 

Babrow  vered  by  Sir  George  Rose  is  conclusive.  Mr.  J.  Pell 
and  another.  ^^\\^  q^  the  common  law.  He  says  that  the  rule  in 
banki-uptcyjs  an  arbitrary  rule,  and  that  he  will  seize 
upon  any  distinction  to  sweep  it  away.  By  *'  arbitrary  '* 
I  understand  <^  fixed  "  rule ;  if  fixed,  it  ought  to  standi 
and  it  is  arbitrary  to  alter  it.  Mr.  J.  Ctoss  also  rests  on 
the  common  law,  but  not  so  strongly.  The  case  put  by 
Sir  George  Base,  of  ex  parte  Walker  (a),  is  an  exception. 
There  the  separate  partner  had  no  interest  in  the  joint 
estate.  There  were  not^  therefore,  two  proofs  against 
one  estate*  The  question  and  the  rule  have  been  treated 
by  Lord  Eldon  and  the  whole  bar  as  settled  by  ex  parte 
Htuband.  {h) 

It  is  argued,  that  all  learned  judges^  and  Sir  S,  Bomillyf 
disapproved  of  the  rule  which  compels  a  creditor,  having 
a  joint  and  several  security^  to  elect  upon  which  of  them 
he  will  prove,  and  to  abandon  the  other.  If^  notwith- 
standing that  strong  expression  of  disapprobation,  the 
rule  exists,  the  expression  of  disapprobation  confirms 
the  rule.  It  is  like  the  canon  of  descents,  which  ex* 
eludes  half  blood :  the  rule  is  disapproved,  but  it  must 
prevail  till  altered  by  legislation. 

The  rule,  it  is  true^  deprives  die  creditor  of  part  of 
his  common  law  right,  if  bankruptcy  happens.  The 
common  law  supposes  priority  by  diligence  or  others- 
wise.  But  priority  cannot  exist  in  bankruptcy ;  there- 
fore a  rule  is  framed,  with  a  view  to  equality.  Although 
I  contract  for  a  joint  and  separate  liability,  I  cannot 
have  both  in  bankruptcy.     Tlie  role  is,  you  cannot 

(fl)  1  Hose,  441.  (b)  2  G,  «5*  J-  4. 
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have  double  proof  against   the   same  estate.     Who-      /l^S^* 
ther  there  is  knowledge  or  ignoorance,  the  rule  is  the      jgCTZL 

Moult. 


It  is  asked,  by  way  of  argument,  who  is  to  have  the    °     \P 

benefit  of  the  fraud  and  concealment  of  the  bankrupt  in       Bakkow 

md  anothsr, 
not  disclosing  to  the  creditors  the  actual  state  of  the 

partnerehip?   and  it  is  answered,  not  tlie  bankrupt. 

We  say  the  bankrupt  has  nothing  to  do  wilh  it.     The 

•oontest  is,  not  between  the  bankrupt  and  his  creditors, 

but  betfireen  die  two  classes  of  creditors.    The  finuid  of 

.the  bankmpt  cannot  affect  the  relative  rights  of  the 

In  order  to  explain  ex  parte  ElacUbumj  it  is  said,  that 
by  proving  against  one  estate  you  elect  to  abandon  the 
other.  How  can  that  be,  if  the  creditor  had  an  original 
right  against  bodi  ?  Election  can  only  arise  where  a 
pvrty  has  a  right  against  one  only.  According  to  this 
argument,  if  ^.  devise  his  real  and  personal  estate  to  iB«, 
if  B.  takes  the  personal  estate  first,  he  forfeits  his  daim 
to  the  real. 

Next,  it  is  argued,  that  the  surplus  of  the  j(Hnt  estate 
of  C.  and  D.,  who  are  partners  with  A.  and  JB.,  will  go 
over  to  the  joint  estate  of  A.  B.  C.  and  Z). 

We  deny  the  existence  of  such  a  rule.  If  I  am  a 
partner  in  twenty  joint  estates,  after  paying  joint  debts, 
the  surplus  goes  over  to  the  separate  estates  of  each. 
The  joint  estate  of  one  partnership  is  never  liable  to 
the  joint  engagements  of  another. 

As  to  the  authorities,  ex  parte  Hutband  (a)  decides 
the  questiou.  The  point  was  raised,  argued,  and  decided 
in  that  caae. 

Sir  John  Cross,  in  a  passage  {b)  of  his  judgment,  says, 
^^  As  to  ex  parte  Husband  (a),  it  was  a  case  in  which  ere- 

(a) 9G.^J.4.     •  (*)  1  Mont.  p. 3«. 
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1832*        ditors,  having  taken  a  bill  drawn  by  a  partner  upon  and 

accepted  by  his  dormant  paitner,  and  knowing  the  fact 

Moult.       ot  the  partnership  at  the  time  of  the  bankruptcy^  proved 
In  the  matter  against  the  joint  estate^  and  having  made  that  election,'* 

Barbow       &c* 
and  another.       rj^^  knowledge  at  the  time  of  the  bankruptcy  was 

nothing.  The  question  is,  what  did  he  know  at  the 
time  of  taking  the  bills  ? 

By  the  report  of  the  case  of  ex  parte  Husband^  in 
Maddocktfs  Reports  (a),  it  appears,  that  the  prayer  of 
the  petition  was,  that  the  creditors  might  prove  against 
both  the  separate  estates,  as  well  as  the  joint  estate,  or 
that  they  might  be  at  liberty  to  elect  to  transfer  their 
proofs  from  the  joint  to  the  separate  estates.  At  the 
hearing,  the  double  proof  was  abandoned.  In  the  same 
case,  as  it  appears  upon  appeal,  the  petition  of  appeal 
asks  the  same  relief.  (6)  In  the  appeal  case,  it  was 
argued  by  Mr.  Bose  and  Mr.  Montagu^  that  the  peti- 
tioners, being  ignorant  that  the  drawer  was  a  partner 
in  the  firm  represented  by  the  acceptance,  were  entitled 
to  double  proof;  that  the  knowledge  of  the  facts,  after 
they  took  the  securities,  was  immaterial ;  that  the  dis- 
covery of  the  dormant  partners  gave  a  right  to  proceed 
against  both  partners,  and  proceeding  against  both 
could  not  affect  their  right  as  against  the  separate  estate 
of  the  acceptor  to  which  they  had  given  credit,  (c)  In 
that  case  Lord  Eldon  says,  <*  It  does  not  appear  to  me 
that  this  case  ranges  itself  within  that  class  of  cases  in 
which,  contrary  to  the  ordinaiy  rule  in  bankruptcy,  the 
holder  has  been  allowed  to  pursue  the  contract  ap- 
pearing upon  the  face  of  the  bills,  and  to  have  double 
proof." 

The  question  as  to  the  trading,  and  distinction  df 

ifl)  5  Mad,  419.  {b)  2  G.  S^  J.  4.  (c)  2G,SfJ.  5. 
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firms,  and  the  point  of  notice,  is  settled  by  the  autho^        1832. 

rities.     In  ex  parte  The  Bank  of  England  (a),  Lord         

Eldan  says,  '<  In  all  the  cases  in  which   the  holder       Mo^lt. 
has  been   allowed  to  avail  himself  of  his  security  to  ^"  ^®  matter 
the  extent  of  its  apparent  liability,  there  had  either       Babbow 
been  an  ignorance  of  the  union  of  the  parties  in  one  another 

partnership  or  a  subdivision  of  them  into  distinct 
trading  establishments.  Unless,  therefore,  this  case 
could  stand  upon  the  circumstance  of  Fisher  being  a 
distinct  trader,  it  could  not  stand  at  all ;  and  that  cir^ 
cumstance  resolves  itself  into  nothing  more  than  a  resort 
to  his  separate  estate,  which,  resorting  at  the  same  time 
to  the  joint  estate,  a  creditor  was  not  entitled  to  in 
bankruptcy.     The  petitioners,  therefore,  must  elect." 

This  decides  that  the  party  being  a  trader  makes  no 
difierence.  Unless  he  be  a  trader  the  question  cannot  arise, 
and  that  which  merely  raises  the  rule  cannot  decide  it. 

The  remaining  cases  do  not  touch  the  question.  As 
to  ex  parte  La  Forest  (i),  it  was  a  partnership  of  four ; 
two  of  them  were  engaged  in  a  separate  trade,  and  the 
other  two  in  another  separate  trade.  One  of  the  minor 
firms  accepts  bills  drawn  by  the  other ;  and  the  holder 
of  the  bill,  having  no  knowledge  that  the  two  minor 
composed  one  major  firm,  was  allowed  to  prove  against 
the  respective  joint  estates. 

Crass^  J.,  in  his  judgment  upon  the  case  below,  says, 
BensoiCs  case  (c)  decides  the  point. 

No  two  cases  can  be  more  different  than  that  and 
this.  In  Bensan^s  case  it  was  A.  B.  and  C  were  part- 
ners in  one  concern,  and  A.  and  B.  in  another  dis- 
tinct trade.  C.  drew  a  biU,  which  was  indorsed  by 
A.  and  B. ;   the  holder  of  the  bill,  being  ignorant  of 

(a)  2  Rote,  S2.  (b)  C.  B.L.  261.  (c)  C.B.  L.  265. 
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18S9*        the  cxmnecttioti  of  the  three  in  one  partnenhip,  was  pe]> 

mittad  to  prove  against  the  joint  estate  of  A*  and  B.  and 

Moult.       ^®  separate  estate 'of  C 

U  the  mutter       j^  ^x  parte  Bigg  (a),  and  ex  parte  Adam  (ft),  the 

BABftow      proof  was  refused :  there  is  not  a  word  ^t  in  any  of 

abd  anodMer.    ^^^^  ^^^  assists  the  respondents.      In  all  the  eases 

Lord  BUtoli  winds  tip  by  reiterating  the  rule. 

In  ex  parte  Beean  (c),  Loid  Ehkm  says,  ^  The  prin- 
dple  seems  obvious ;  yet  in  bankruptcy,  for  some  reason 
not  very  intelligible^  it  has  been  said  the  credit6r  shall 
Hot  have  the  benefit  of  the  oaution  he  has  used.  I  never 
eould  see  why  a 'creditor,  having  both  a  joint  and  a 
severkl'sedtfrity,  should  not  go  against  both  estates ;  bat 
it  is  ietiled  that  he  knust  dieot" 

'  In  ^  parte  Bigg  (a)  the  party  was  not  a  distinct  trader ; 
in  ex  parte  The  Bank  t^Etigland  (d)  he  was.  Ex  parte 
Adams  (e)  was  a  esse  where  five  persons,  trading  toother 
in  a  firm  of  C.  and  Go*,  drew  a  bill  on  two  of  the  mem- 
bers of  the  firm,  who  carried  on  a  distinct  trade ;  and 
the  holder,  being  ignorant  of  the  connection,  was  per^ 
mitted  to  prove  against  both  estates.  The  Lord  Ghan^ 
x^llbr  said  that  the  petitioner,  as  ignorant  of  the  con- 
nection of  the  parties,  was  entitled  to  prove  agtunst 
both  estates.  The  joint  estate  df  the  two  was  not  the 
same  estate  as  that  of  the  five*  The  sul:plus  would  go 
over  to  the  separate  estates  of  each.  It  is  not  a  double 
proqf  against  the  same  estates  of  each. 
'  In  all  cases  like  that  before  the  Court  the  proof  would 
be  double  against  the  Same  estate.  There  wjould  be 
•competition  between  the  joint  and  separate  creditors 
t)f  the  same  person.     You  cannot  go  iqgainst  the  same 


(fl)  2  Rose,  37.  (*)  1  Fa.  4r  B.  36.  {c)  10  Vet,  109. 

(rf)  2  Roscy  82.  {c)  2  Rose,  S«. 
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individiMl  upon  a  joint  and  eepahile  ftecarity.    There       JSS9. 
can  bb  no  competitioii  between  joint   add  separate        

^^^j,  £jp  parte 

treoitoiB.  MoutT. 

Xq  the  matter 
of 
Mn  Mtmtagu  lor  tlie  respondents :  —  Baebow 

There  are  ttro  rules  respecting  prooft  in  cases  of  this    ^^  another. 

nature ;  tie  cne  relating  to  ekdionf  the  ether  to  doubk 

proftfi;  miiich  rules^  although  distinct  from  each  other^ 

hare  been  so  confused  and  blended  together,  as  to  ooca^ 

sion»  in  this  case*  an'  apparent  where  there  is  not  any 

real  difficulty. 

Ist^  As  to  ekction. 

With  respect  to  the  cases  upon  ekcOan^  the  rule  is, 
that  fahere  a  creditor  has  a  Joint  and  sepwraU  security, 
he  must  elect  whether  he  mnll  prove  against  the  joint  or 
separaU  estate,  .tfheb%eUf,  at  the  time  when  fie  aeeeptei 
the  sseuriiy,  thai  the  stparaie  debtor  was  one  iff  the  Joiitt 
ddftors^  Ex  parte  BowkmAon,  BP.fV.  405 ;  ear  partie 
Bond,  1  JikynSf  98 ;  sx  parte  Pamdnter,  cited  ibid* ; 
sn  parte  Abingdon^  cited  ibid.  \  and  ea  parte  Banhs^ 
ibid ;  ez  parte  Blanhehagen,  Coohe^  2M ;  ex  parte 
'Bmtlen,  ibid. ;  ex  pafte  Closet  9  Brown,  596 ;  ex  parte 
Eby,  15  Vesey,  4 ;  ex  parte  Masson,  I  Base,  160. 

The  principle  on  Whidi  this  rule  is  founded  is,  the 
supposed  analogy  to  pit)ceedings  at  law,  where  a  cre- 
ditor who  has  both  a  joint  and  separate  security  is 
not  permitted  to  maintain  both  a  joint  and  a  separate 
action.  Ex  parte  Bowlandson  ;  but,  upon  referring  to 
the  case  of  ex  parte  Bowlandson,  it  will  appear  that  the 
analogy  to  proceedings  at  law  fiiils  in  supporting  the 
rule :  Ux,  although  a  creditor  by  a  joint  and  several 
securily  cannot  sue  both  upon  the  joint  and  upon  the 
separate  security,  this  inability  is  not  to  deprive  th^ 
creditor   of  his   double    remedy,   but  to  prevent  his 
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Id32.       harassing  his  debtor  by  two  actions,  when  he  can  attiun 

^"■^        his  object  by  one :  for,  if  the  obligee  sues  the  obligors 

M(^T.      jointly,  he  may  issue  execution  as  well  against  ihe  joint 

In  the  matter  gg  ^^  separate  effects  of  each  of  the  obligors ;  and  of 

Barbow       this  opinion  Lord  Tkurlow  was  and  always  continued  to 

and  another,    y^^  ^^^  g^j  j^^  thought  that  a  joint  creditor  ought  not 

to  be  deprived  of  his  right  to  enforce  judgment  under  a 
statutable  execution,  in  the  same  mode  as  he  would  have 
been  entitled  under  a  common  law  execution,  by  pro- 
ceeding  against  both  the  joint  and  separate  estate  of  the 
debtor.  Ex  parte  Cobham^  1  Bro.  576;  ex  parte, 
Heyden,  Cooke,  254 ;  ex  parte  Hodgson,  2  Bro.  5 ;  ex 
parte  Page,  2  Bro.  119 ;  er  parte  Hinton,  2  Bro.  120 ; 
ex  parte  Copland,  Cooke,  236. 

So,  too,  Lord  Eldan,  upon  this  question  being 
agitated,  in  ex  parte  Bevan,  9  Ves,,  in  the  year  1803^ 
intimated  his  disapprobation  of  the  rule.  He  said^/<  It 
is  not  necessary  to  decide  the  other  question  as  to  the 
joint  and  several  proof.  If  it  was,  I  am  not  perfectly 
satisfied  with  the  authority  that  has  been  stated.  The 
reasoning  goes  upon  this:  that  a  joint  and  separate 
action  could  not  be  brought  at  law.  But  surely  the  dis- 
tinction is,  then,  that  where  a  joint  and  separate  bond 
is  given,  and  another  security  several  firom  each,  there, 
as  two  actions  might  be  brought,  the  rule  in  bankruptcy 
should  be  different.  I  think  I  have  heard  that  in  the 
case  cited  in  Peere  Williams  the  only  separate  creditor 
was  he  who  took  out  the  commission ;  and  it  appears  by 
the  book  that  the  joint  creditors  prayed,  that  he  might 
deliver  over  to  them  the  effects,  which  was  refused;  and 
it  was  said  that  he  should  have  the  effects  applied  to 
his  separate  bond ;  and,  if  that  is  the  case,  the  rule  is 
quite  right,  for  he  would  have  a  right  to  take  the 
separate  effects,-  if  not  to  the  detriment  of  other  sepa« 
rate  creditors." 
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And  in  1804,  wfaeii  the  case  came  before  the  Court  in       .  18S2. 

ex  parte  Bevan^  10  Ves.,  his  Lordship  repeated  the  inti-        

mation  which  he  had  expressed  in  1803,  saying,  <<  I  do       Mouvt^ 
not  recoUect  that  it  was  ever  argued  to  this  extent,  that  ^"  ^®  matter 
a  creditor  having  both  securities  should  be  in  a  better       Barrow 
situation.     The  principle  seems  obvious;  yet  in  bank-    •"<* ai^other. 
ruptcy,  for  some  reason  not  very  intelligible,  it  has  been 
said    the  creditor  shall  not   have  the  benefit  of  the 
caution  he  has  used.     I  never  could  see  why  a  creditor, 
having  bodi  a  joint  and  several  security,  should  not  go 
against  both  estates ;  but  it  is  settled  that  he  must  elect." 

As  to  the  principle  on  which  this  rule  is  founded,  it 
is,  however,  now  too  late  to  enquire.  The  rule  is  con- 
sidered to  be  settled,  although  not  with  the  approbation 
either  of  Lord  Thurlow  or  of  Lord  Eldon. 

The  only  use  to  be  made  of  reference,  in  the  present 
case,  to  this  rule  respecting  election,  is  to  shew  that  the 
Court  has  never  been  disposed  to  extend  it 

2d,  ^  &>  double  proofs. 
With  respect  to  the  cases  upon  double  proofs,  the  rule 

is,  that  *<THE  HOLDER  OF  A  BILL  DRAWN  BY  ONE  FIRM 
UPON  ANOTHER  DISTINCT  FIRM,  CONSISTING  PARTLY  OF 
THE  SAME  MEMBERS,  IS  ENTITLED  TO  PROVE  AGAINST 
BOTH  ESTATES,  IF  THE  HOLDER  TOOK  THE  BILL  WITH- 
OUT NOTICE  THAT  THE  TWO  FIRMS  CONSISTED  PARTLY 
OF  THE  SAME  MEMBERS. 

According  to  this  rule  there  are  two  requisites  to 
entitle  a  holder  to  a  double  proof: 
1st,  Two  distinct  firms; 

2d,  Want  of  notice  that  die  two  firms  consisted 
partly  of  the  same  members. 
To  shew  that  this  is  the  rule,  it  will  be  necessary  to 
consider,  1st,  the  cases;  2dly,  the  dicta ;  and,  3dly,  the 
principle  on  which  they  are  founded. 


vM 
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188t.  1st,  Ca$es  to  show  the  rigkt  to  a  doMe  proqf. 

Ex  pmrte         Ex  parte  La  Forest^  1797,  Cooke,  266.     There  were 

lo  Sriiiur  *r^  ^^i°ct  bouses. 
of 
Baeeow 
and  anotlMr. 


Members. 

Place  and  Buuneai. 

Firm. 

A.  Corson,  1 
R.  Johnson,  / 

Brentford, 

Apothecaries, 

Corson  &  Johnson. 

A.  Corson,   1 
J.  Gordon,   . 

Brentford, 
TurpentineManufacturers. 

OorsDn  Sc  Gordon. 

A.  Corson,  ' 
J.  Gordon, 
J.Whincup, 
R.  Griffin, 

Brentford, 
Soap  Manu&cturen. 

Whincup  &  Griffin. 

Corson  and  Gordon  drew  on  Whincup  and  Griffin  the 

following  bill : 

«  Brentford,  16th  July  1796. 

<<  At  seventy  days,  pay  to  our  order  253/.  2s.  Ad.^ 
value  received* 
•*  To  Messrs.  Whincup  and  Griffin^  ff  A.  CoRSOK, 

Soap  Manufacturers,  «  j.  Gordon.'' 

Brentford.** 

The  bill  was  duly  endorsed  and  accepted,  payable  in 
London^  and  it  was  discounted  by  La  Forest 

The  biUholders  did  not,  nor  did  either  of  them, 
know  of  any  partnership  between  Corson  and  Gordon^ 
and  Whincup  and  Griffin^  but  considered  them  as  two 
distinct  firms  of  trade,  and  that  they  had,  and  each 
of  them  had,  the  security  of  the  funds  of  both  the 
firms. 

There  was  another  bill  drawn  and  accepted  in  the 
same  manner^  which  had  been  discounted  by  H.  Heron. 
The  commissioners  refused  to  admit  two  proofi;  via. 
one    against    the  drawer  and  the  other  against  the 
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Sm  parte 
MapLT. 


and  anotlier* 


acceptor;   but   diey  adjudged,  that  the  creditor  must        I83& 
elect  against  which  estate  he  would  prove. 

The   Chancellor    ordered^   that    the    commissioners 
should   enquire  whether  the   petitioners,   or  either  of  **  ^*  "■'*•*' 
them,  at  the  time  of  their  respectively  taking  the  re-       Baieow 
spective  bills  of  exchange  and  promissory  notes,  knew 
that  Alexander  Coraon  and  James  GordoHy  and  TVhtncigf 
and  Griffin^  were  concerned  and  engaged  in  one  part* 
nenship,  carried  on  under  the  firm  of  Wbincup  and 
Gr^gUny  or  not ;  aod^  if  the  petitioners  knew  of  suck 
partnership,  then  tbey  were  to  be  at  liberty  to  apply  to 
the  Court,  as  they  should  be  advised,  for  further  direc* 
tion ;  but,r  if  die  petitionen  did  not  know  of  soch  part- 
nership at  the  time  of  their  receiving  the  said  bills  of 
exchange  and  promissory  notes,  then  such  of  the  peti»- 
tioners  as  did  not  know  of  such  partnership  were  to  be 
admitted  to  prove  against  the  respective  joint  estates  of 
Ceftson  and  Gordon^  and  of  Whincup  and  Griffin^  and  to 
receive  dividends  from  the  respective  joint  estates  upon 
their  respective  debts,  in  proportion  with  the  other 
creditors  upon  the  said  respective  joint  estates. 

Now,  in  this  case,  it  is  to  be  observed,  the  two 
requisites  concur :  — 1st,  two  distinct  firms ;  2d,  want  of 
notice  by  the  billholder  that  there  was  any  connection 
between  the  two  firms. 


Ex  parte  Benson,  1798.     Cooke^  268. 


Ideaibea. 

Place  aad  Businew. 

Firms. 

W.Houghton,  1 
J.  Houghton,  J 

Grocers, 

W.&J.Hoaghton. 

B.  Marsh,       ^ 
W.Houghton,  > 
J.  Houghton,  J 

Cotton  Manufacturers, 

r  Marsh  & 
X  Hojightons. 
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1832.  The  firm  of  grocers  remitted  to  the  petitioner  a  bill 

—"■"        drawn  by  B.  Marsh,  in  fevour  of  the  grocers,  upon  one 
Moult.       Addis.     The  petitioner  did  not  know  that  B.  Marsh 
In  the  matter  y^^^  ^^y  connection  in  trade  with  the  grocers.     A  com- 
Barbow       mission  issued  against  the  cotton  manufacturers;  viz. 
and  another.    ^  Marsh,  fV.  Houghton^  and  T.  Houghton.     The  com- 
missioners refused  to  admit  the  petitioner  to  prove  both 
against  the  joint  estate  of  the  grocers^  and  also  against 
the  separate  estate  of  B.  Marsh,  but  said  that  he  must 
elect  against  which  estate  he  would  provcr    This  was  a 
petition  appealing  against  the  decision  of  the  commis- 
sioners. 

It  was  ordered  by  the  Lord  Chancellor^  that  the 
petitioner  should  be  admitted  to  prove  both  against  the 
joint  estate  of  W.  and  T.  Houghton,  and  also  against  the 
separate  estate  of  B.  Marsh,  and  be  paid  dividends  upon 
both  estates. 

In  this  case,  also,  the  two  requisites  concur;  viz.  1st, 
distinct  trades ;  2d,  want  of  notice  of  any  partnership 
between  the  Houghtons  and  Marsh, 


Ex  parte  Adam,  1813.    2  Ease,  36. 


Afeiiib6Tv. 

Place  and  Business. 

Firms. 

Samuel  Cooke,  ' 
R 

C.                 .           -^> 

Harrison, 
Goss, 

•               #•                - 

Cooke  &  Co. 

Harrison,          - 1 
Goss,       -        --^ 

•               •              .» 

Harrison&Goss. 
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Ejt  parte 

MOOLT. 


The  firm  of  five  drew  a  bill  on  two  of  the  members        1832. 
of  their  partnership,  who  carried  on  a  distinct  trade. 
The  petitioner  took  the  bill,  without  any  knowledge,  on 
his  part,  of  the  connection  between  the  parties,  and  ^"  ^^  matter 
contended,  therefore,  that  he  was  entitled  to  a  double       Baerow 
proof.  and  aaother. 

The  Lord  Chancellor  was  of  opinion,  that,  as  the 
petitioner  was  ignorant  of  the  connection  of  the  parties^ 
he  was  entitled  to  prove  against  both  estates. 

In  this  case,  also^  it  will  be  observed,  that  the  two 
requisites  concur :  —  1st,  distinct  trades ;  2d,  want  of 
notice  that  there  was  any  connection  in  partnership 
between  the  drawers  and  acceptors. 


Ex  parU  Bigg^  1818.    2  Bose^  2n. 


Members. 

Flaoe  and  Bunnen^ 

Finns. 

Samuel  Cooke,  1 
B.       .           - 

c.      .          S 

Harrison, 

G088,                   -J 

Harrison  &  Co. 

Samuel  Cooke  drew  a  bill  of  exchange  upon  Harrison 
and  Company;  but  Samuel  Cooke  was  not  a  distinct 
trader. 

The  Lord  Chancellor  said,  that  there  was  not  any 
distinct  stock  against  which  the  credit  was  to  operate, 
and  the  creditor  was  not  admitted  to  have  a  double 
proof,  but  was  ordered  to  elect. 

In  this  case  it  will  be  observed,  that  the  two  tequi- 
ates  do  not  concur,  as  there  was  not  any  distinct 
trading. 
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1832; 

JSjt  parts 

MovtT. 

In  tha  matten 

of 

OAaaoY 

and  another. 


Ex  parU  Bank  qfJEnglmd.    2  Boae,  88. 


Mejnbers. 

Place  and  Business. 

Firms. 

Graves,             -| 
Sharp,                 > 
Fisher.               J 

Fisher. 

i 

Fishier  ww  a  diatinist  troder,  but  tb«  BmU  of  JSng^^nd 
knew  thaj;  Fisher,  oltfaouj^  ^  distinct  tradeis  waa  a 
vaember  of  the  firm  of  Graoes^  Sharps  and  Fis/^eTf 
This  was  a  petition^  by  tbd  B wk  of  Engiand:^  to  pj^v^ 
against  both  estates. 

The  Lord  Cbaacellor  said^  the  petitiooer»  must  elect, 
as,  in  all  cases  in  which  the  holder  had  been  allowed  to 
avail  himself  of  his  security  to  the  extent  of  its  apparent 
liability,  there  had  either  been  an  ignorance  of  the  union 
of  the  parties  in  one  partnership  or  a  subdivision  of 
them  into  distinct  trading  establishments. 

Here»  it  will  be  observed^  there  was  not  a  concurreQoe 
of  the  two  requisites,  as  the  Bank  of  England]:^  notice 
that  Fisher  was  a  member  of  the  firm  q(  Sharpy  QrwDfis^ 
and  Fisher. 

Ex  parte  Walker,  ex  parte  Wensleyy  1813,  1  Rasej  441. 


Momberi. 

Place  and  Biuinesa. 

Finns. 

Ford,      -         -  -J 
Price,        "     "  1 
Cross,    -        -  f 
GUbert.          -J 

Interested  in 
Cargo  of  a  Ship, 

w 

Ford, 

Bope  Maker. 

% 

Price,     -        -1 
Cross.        -     -/ 

Ship  Brokers. 
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In  the  matter 

of 

Bamlow 

and  another. 


Tord  drew  on  Price  and  Crou.    The  bill-holder  knew        1832. 

that  all  the  parties  were  jointly  interested  in  the  cargo;        

and  this  bill  was  drawn  for  goods  supplied  for  the  outfit        Moult. 
of  the  adventure. 

It  was  adjudged  that  the  bill-holder  was  entitled  to 
prove,  both  against  the  separate  estate  of  Tord^  and 
against  the  joint  estate  of  Price  and  CVyim. 

But  this  case,  it  is  to  be  observed,  is  not  within  the 
rule;  as  Ford^  although  a  member  of  the  firm  of  the 
four,  viz.  Pord^  Price,  Cross,  and  GUbertj  was  not  a 
member  of  the  firm  of  Price  and  Cross. 

Ex  parU  lAddeU,  1814,  2  Base,  34. 


Mcmhcri. 

Place  and  BiiaincaL 

Finna. 

Hitchcock,      -^ 
Groves,           -  y 
De  Prado,       -J 

Hull, 

P.  Groves  &  Co. 

De  Prado, 

London. 

Keys  received  a  bill  for  goods  sold  to  them,  drawn  by 
P.  Groves  and  Company,  upon  De  Prado  in  London; 
and  he  received  it  in  ignorance  that  De  Prado  was  one 
of  the  firm  of  the  drawers.  The  firm  became  bankrupt, 
but  Groves  being  an  infant,  separate  commissions  issued 
against  De  Prado  and  against  HUchcock.  At  the  time 
of  the  bankruptcy,  the  right  of  Keys  by  operation  of 
law,  exclusive  of  the  bill,  was  to  prove  against  the  joint 
estate  of  P.  Groves  and  Company  for  goods  sold  and 
delivered;  whether  such  joint  estate  was  received  under 
the  commission  against  Hitchcock  or  under  the  commis* 
sion  against  De  Prado,  his  right  upon  the  bill  was  to 
prove  against  the  joint  estate  and  against  the  separate 
estate  of  De  Prado.    He  did  prove  against  the  joint 

Vol.  I.  E 
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and  another. 


1832.       estate^  not  by  force  of  the  contract  upon  the  bill,  but 

— *—        of  the  contract  by  operation  of  law.      The  commis- 

MouLT.       sioners  admitted  the  proof  also  against  the  separate 

In  the  matter  estate  of  De  Prado.    This  was  a  petition  to  expunge  iL 

Barrow       Upon  hearing  the  petition^  the  Lord  Chancellor,  in 

judgment,  said,  ^^  The  holder  of  the  bill  of  exchange, 

modelling  his  proof  upon  the  right  which  the  law  gave 

him,  either  of  confining  his  claim  to  the  visible  members 

of  a  partnership,  or  of  extending  it  to  the  dormant,  has 

made  a  deliberate,  and,  I  think,  a  conclusive  election. 

Adopting  the  aggregate  liability  of  all  his  debtors,  he 

is  excluded  now  from  resorting  to  them  individually." 

And  in  ex  parte  Adam,  1  Vesey  8f  Beames^  493,  the 
Lord  Chancellor,  referring  to  this  case,  says,  *<  My  opin- 
ion was,  that  he  had  made  his  election,  if  it  was  a  case  of 
election,  by  proving  against  the  joint  estate  under  Hitchr 
cock^s  commission  and  also  under  the  other  commission. 
The  only  question  that  can  be  made  upon  that  case  is, 
whether  I  correctly  applied  the  principle." 

Ex  parte  Husband,  1820,  5  Mad.  419,  2G.SfJ.  4. 


Place  and  BuainesB. 

Firma. 

Isaac  Blackburn,  "i 
PeterBlackbum,  J 

Plymouth,  Ship  ^ 
Builders,      -  / 

Isaac  Blackburn. 

Peter  Blackburn, 

London,  Merchant, 

Peter  Blackburn. 

The  bill-holder  knew  not,  when  he  took  the  bill,  that 
Aaac  and  Peter  were  in  partnership;  but  he  knew  it 
before  he  proved  against  the  joint  estate  under  a  joint 
ccHnmission  against  haac  and  Petery  and  voted  as  a  joint 
creditor  in  the  choice  of  assignees. 

He  now  fqpplied  to  prove  against  the  separate  estate 
of  Peter,  in  addition  to  bis  joint  proof. 
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The  Vice-Chanoellor  thought  it  too  late  to  transfer        1832. 

the  proo^  as  he  said  that  a  conclodve  election  had  been         

made  to  prove  against  the  joint  estate.  Moctlt. 

Upon  appeal,  2  G.  ^  Jl  4,  the  Lord  Chancellor  says,  1°  the  ^matter 
*^  In  this  case  the  holder  of  the  bill  is  entitled  to  insist       BAmmow 
upon  his  right  on  the  fece  of  tlie  bill,  or  to  insist  upon  *"^^  ^ 

his  right,  by  operation  of  law,  to  prove  against  the  joint 
estate;  that  is,  he  was  entitled  to  prove  against  each  of 
the  separate  estates  by  virtue  of  the  bill,  or  against  the 
joint  estate  by  operation  of  law ;  he  preferred  his  right 
by  operation  of  law,  and  made  a  conclusive  election, 
according  to  the  words  of  the  Lord  Chancellor  in  ex 
parte  lAddell  (a),  which  are  as  follows :  <  The  holder  of 
the  bill  of  exchange,  modelling  his  proof  upon  the  right 
which  the  law  gave  him,  either  of  confining  his  claim  to 
the  visible  members  of  a  partnership,  or  of  extending  it 
to  the  dormant,  has  made  a  deliberate,  and,  I  think,  a 
conclusive  election.  Adopting  the  aggregate  liability  of 
all  his  debtors,  he  is  excluded  now  from  resorting  to  * 
them  individually/  " 

If  it  be  said  that  his  right,  at  the  time  when  the  com- 
mission issued,  was  to  prove  against  the  joint  estate 
by  virtue  of  the  bill  drawn  by  Isaac^  which  was  the  part- 
nership style  of  Isaac  and  Peter^  and  against  the  separate 
estate  of  Peter  by  virtue  of  the  acceptance,  the  answer 
is  obvious.  This  is  saying  that  Peter  and  Iscuxc  are 
meant  by  Peter^  which  is,  in  other  words,  saying  that 
the  right  is  not  a  right  to  a  double  proof,  but  a  right  of 
election. 

Such  are  the  authorities  upon  the  subject.   The  dicta        Dicta. 
are  as  follows: 

In  ex  parte  Banbantu,  1803,  8  Fes.  546,  Lord  EUan 
says,  *^  There  have  been  many  cases,  particularly  in  the 


{a)  S  JRose^  34* 
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Barrow 
and  another. 


1832.        bankruptcy  of  Burtorij  ForbeSy  and  Gregoryf  where  three 

or  more  partners  being  also  concerned  in  other  trades, 

Moult.       the  paper  of  one  firm  was  given  to  the  creditors  of 

In  the  matter  another,  and  they  were  permitted  to  take  dividends  from 

both  estates." 

In  ex  parte  Husband,  1825,  2  G.8fJ.  5,  Lord  EUan 
says,  ^^  It  is  clear  that  where  a  party  takes  a  biU,  drawn 
by  some  members  of  a  firm,  carrying  on  a  distinct  trade, 
on  the  firm,  in  ignorance  that  the  drawers  constitute 
part  of  die  firm  of  the  acceptors,  proof  is  admitted 
against  both  the  drawers  and  acceptors;  and  it  is  equally 
clear,  that  a  person,  holding  a  joint  and  separate  security 
for  the  same  debt,  is  in  bankruptcy  bound  to  elect.'' 

From  these  decisions  and  dicta,  the  rule,  as  stated  in 
ex  parte  Husband^  2  G.  ^  J*.  5,  is  established. 

It  may  be  added,  although  not  immediately  appli- 
cable to  the  present  case,  that  where  a  party,  having 
a  right  to  a  double  proof,  has  once  waived  his  right 
upon  the  bill,  he  cannot  revert  to  it. 

It  is  not,  however,  only  upon  decisions  and  dicta  that 
this  rule  is  established,  for  it  is  founded  upon  a  prin- 
ciple which  cannot  be  doubted ;  which  is,  that,  wlien  the 
creditor  has  been  misled  by  the  debtor  having  inten- 
tionally concealed  from  him  facts,  with  which,  if  he  had 
been  acquainted,  he  would  not  have  taken  the  bill,  it  is 
not  the  creditor  but  the  debtor  who  is  to  sufier. 

In  ex  parte  SillUoey  1  Glyn  Sf  Jam.  383,  Lord  Eldon 
says,  *•  I  well  remember  the  case  of  Shakeshcfi,  Stirrup, 
and  HktUsbury.  There  were  four  or  five  persons  in  a 
partnership ;  some  of  them  carried  on  business  in  Liver- 
pool, some  in  other  places,  and  the  credulous  world  took 
it  for  granted  they  were  different  firms,  though,  in  point 
of  fact,  they  were  so  many  wheels  of  one  machine. 
Another  relaxation  of  the  rule  was  therefore  admitted, 
that  where  there  is  a  demand  arising  from  a  dealing  by 


Principle. 
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Ex  parte 
Moult. 


Barrow 
and  another. 


the  partnership  in  a  distinct   trade,   proof  miglit   be         1832. 
admitted.'' 

In  ex  parte  Biggs,  2  Rose,  38,  Lord  Eldon  says, 
"  Where  the  object  appears  to  be  to  give  the  bill  a  cha-  ^^  the  matter 
racter  of  respectability  by  such  distribution  of  the  names 
of  a  partnership,  the  Court  has  said,  that  the  parties  to 
such  an  arrangement  shall  not  avail  themselves  of  it, 
against  their  knowledge  of  the  method  in  which  the 
obligation  of  the  firm  ought  regularly  to  be  created." 
Such  are  the  decisions  and  dicta,  with  the  principle? 
upon  which  the  rule  is  founded. 

To  apply  this  rule  to  the  present  case,  tlie  firms  may 
be  represented  as  follows : 


Members. 

Place  and  Business. 

Firms. 

G.  Geddes,       -1 
T.  Barrow,        -J 

Manchester,  Com- 
mission Agents, 

1  T.  Barrow 
i      &Co. 

G.  Geddes,        -  / 

Stockport,  Cotton 
Manufacturer, 

\  G.  Geddes 
/     &Co. 

The  bill  was  drawn  by  T.  Barrow  and  Co.,  and  in- 
dorsed G.  Geddes  and  Co.;  and  the  holder  was  in 
ignorance  that  Geddes  was  a  member  of  the  firm  of 
T.  Barrow  and  Co. 

Here,  therefore,  both  the  requisites  concur;  viz.  1st, 
Distinct  houses  of  trade ;  2dly,  Want  of  knowledge  by 
the  bill-holder  that  there  was  any  connection  between 
the  members  of  the  different  firms. 

If  this  rule  is  thus  clearly  established,  it  seems  extra- 
ordinary that  there  should  have  been  a  division  in  the 
Court  upon  the  subject ;  Sir  A,  Pell  and  Sir  A.  Cross 
being  of  opinion  that  the  bill-holder  is  entitled  to  a 
doable  proof;  tlie  Chief  Judge  and  Sir  G.  Base  being  of 
a  contrary  opinion,  viz.  that  the  bill-holder  must  elect; 

£  3 
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1832.  It  becomes  necessary^  therefore,  to  examine  the  rea* 

sons  which  the  judges  have  been  pleased  to  state. 

Moult.  The  Chief  Judge,  in  the  course  of  his  argument,  says. 

In  the  mattef  tc  'fhe  general  rule  appears  to  have  been  first  laid  down 

Baeeow       by  Lord  Talbot  in  ex  parte  Mawlarubon.  (a)  That  was  the 

an  another.    ^^  ^f  ^  j^j^^^  ^^  several  bond ;  and  it  was  held,  by 

analogy  to  the  common  law,  that  the  creditor  must  elect." 

It  cannot  escape  observation,  that  in  this  passage  His 
Honour  is  referring,  not  to  the  rule  as  applicable  to 
double  proofe,  but  to  the  rule  in  cases  of  election,  which 
is  not  applicable  to  the  present  case. 

This  seems  to  have  occurred  to  His  Honour,  who,  in 
the  next  sentence,  says,  *'  The  question,  therefore,  in 
the  argument  was  properly  raised,  not  upon  the  rule 
itself,  but  upon  the  exception  to  the  rule." 

His  Honour  adds,  ^  Many  cases  have  been  cited  which 
I  do  not  consider  applicable;  viz.  ex  parte  La  Forest^  (fr) 
ex  parte  Benson^  (c)  ex  parte  Walker,  {d)  and  ex  parte 
Wenslyr  (rf) 

His  Honour  adds  his  reasons  for  thinking  they  are  not 
applicable,  by  saying,  <*  These  were  not  cases  of  douUe 
proofs  against  the  same  bankrvpt,  but  raiher  of  distributive 
proof  against  different  members  of  the  same  partnership. 
Here  the  proof  proposed  to  be  made  is  not  against  different 
members  of  the  same  firm,  but  twice  against  the  same 
partners*^ 

This  observation  may,  as  it  seems,  be  divided  into 
two  parts. 

1st.  The  cases  in  ex  parte  La  Forest,  (b)  ex  parte 
Benson,  (c)  ex  parte  Walker,  and  ex  parte  Wensly,  (d) 
were  of  distributive  proo&  against  difiSsrent  members  of 
the  same  partnership. 


(a)  3  P.  W.  405.  (c)  Cooke,  268,  ante  45. 

(A)  Cooke,  266,  ante  44.  (rf)  2  Rotey  «2,  a$Ue  48. 
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JBx  parte 
Moult. 


Barbow 
and  anotl^er. 


2d.  In  the  present  case,  the  proof  proposed  to  be  made        1832. 
is  twice  against  the  same  parties. 

1st  As  to  distributive  proof: 

His  Honour's  observation  is  as  follows :  "  The  proofe  '"*  the  ^matter 
were  rather  distributive  prw^  against  different  members 
of  the  same  firm!^ 

To  understand  what  His  Honor  means  by  distributive 
proof  against  diiferent  members  of  the  same  firm,  it  will 
be  expedient  to  refer  to  each  of  the  cases. 

In  ex  parte  ha  Forest^  the  proof  was  ordered  against 
the  joint  estate  of  Corson  and  Gordon,  and  against 
the  joint  estate  of  Whincup  and  Griffin,  which  consisted 
partly  of  A,  Corson  and  J.  Gordon ;  and  it  was  ordered 
only  on  the  ground  that  there  were  two  firms.  The  case 
was  as  follows : 


Sfcmben* 

Flaoew 

Businen. 

Firmflu 

A.  Corson,     -i 
J.  Gordon,    / 

Brentford, 

Turpentine, 

Corson  &  Gordon. 

A.  Corson,    ^ 
J.  Gordon,     1 
J.  Whincup,  1 
R.  Griffin,     -^ 

Brentford, 

Soap, 

Whincup  &  Gfliftn. 

In  the  present  case  the  parties  are  as  follows : 


Members. 

Business. 

Fkfie. 

Firms. 

G.  Greddes,  -^ 
T.  Barrow,  J 

Agents, 

Manchester, 

T.  Barrow  &  Co. 

G.  Geddes,  | 

Cotton  "1 
Dealers,  J 

Stockport, 

G.  Geddes  &  Co. 

The  application  is  to  prove   once   against  the  joint 
estate  of  Barrow  and    Co.,  the   acceptors,  and  once 
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1832.        against  the  estate  of  G.  Geddes,  the  indorser,  because 
there  are  two  firms. 

Ex  parte 

Moult.  So  in  ea;  parte  Benson :  (a) 

In  the  matter 
of 

Barrow 
and  another. 


Mcnbenw 

Flaoe. 

BuflUKflS. 

Finns. 

W.Houghtoo,  1 
J.HoughtoD»  J 

.       .       . 

Grocers. 

— 

B.  Marsh,        -j 
WJSoughtoDy    > 
J.Hougbtony   J 

-       -       - 

Cotton  Dealers. 

— 

The  proof  was  ordered  against  the  joint  estate  of 
W.  Houghton  and  J.  HofughUm^  the  acceptors,  and  against 
the  separate  estate  of  B.  Marshy  the  drawer,  because 
there  were  two  firms. 

The  application  in  the  present  case  is  upon  the  same 
grounds;  the  application  is  to  prove  once  against  the 
joint  estate  of  Barrow  and  Co.,  the  acceptors,  and  once 
against  the  separate  estate  of  G.  Geddee^  the  indorser, 
because  there  are  two  firms. 

In  ex  parte  Walker  and  ex  parte  Wenefyj  {b)  the  proof 
was  ordered  against  the  separate  estate  of  Ford^  the 
drawer,  and  against  the  joint  estate  of  Price  and  CrosSy 
the  acceptors,  for  an  obvious  reason,  not  afiected  by  the 
present  rule,  viz.  that  Ford  was  not  a  member  of  the 
firm  o(  Price  and  Cross. 

It  seems  difficult  therefore,  to  understand  what  is 
meant  by  these  cases  being  of  distributive  proof  against 
different  members  of  the  same  partnership,  which  would 
have  been  intelligible  if  there  had  been  only  one  part- 
nership. 

2d.  The  next  position  is,  that,  in  the  present  case,  the 
proof  proposed  to  be  tnade  is  twice  against  the  same  parties. 


(a  Cooke,  S68,  ante  45. 


{b)  2  Roie,  82,  ante  48. 
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It  must  be  repeated,  that  the  firms  are  Barrow  and 
Co.,  consisting  of  T.  Barrow  and  G.  Geddes^  agents  in 
Manchester;  and  Geddes  and  Co.,  being  G.  GeddeSy 
cotton  dealers  at  Stockport,  as  follows : 


G.  Geddes,  ^ 
T.  Barrow,  J 

Agents, 

Manchester, 

T.  Barrow  &  Co. 

G.  Geddes,  | 

Cotton  ) 
Dealers,  j 

Stockport, 

G.  Geddes  &  Co. 

1832. 

Ex  parte 

Moult. 

In  the  mattef 

of 

Barrow 

and  another* 


And  the  application  is,  not  to  prove  twice  against 
Barrow  and  Co.  as  agents,  or  twice  against  G.  Geddes^ 
but  once  against  Barrow  and.Ca  as  agents,  and  once 
against  G.  Geddes  and  Co.  as  cotton  dealers. 

It  seems  difficult,  therefore^  to  explain  the  statement 
of  His  Honour,  that  the  application  to  prove,  in  the 
present  case,  is  twice  against  the  same  parties,  which, 
certainly,  can  never  be  maintained ;  that  is,  if  A.  carry 
on  a  separate  trade,  say  as  a  grocer,  the  same  creditor 
cannot  twice  prove  against  A.i  nor,  if  he  carry  on  the 
separate  trade  of  a  grocer  in  one  part  of  the  town, 
and  any  other  separate  trade  in  another  part  of  the  town, 
there  cannot  be  two  proofs,  as  both  estates  would  be 
amalgamated. 

His  Honour  then  says,  <*  The  only  case  to  support 
smch  proof  is  ex  parte  Adams  (a),  which  proceeded  on  the 
ground  thai  there  were  distinct  houses  of  trade*  In  thai 
casCy  proqfwas  aUotaed  against  the  estate  qf  the  aggregate 
flrm^  and  also  against  the  joint  estate  of  two  partners. 
This  supports  the  argument  Jbr  the  respondents  ;  but  the 
circumstances  of  the  case  bring  it  within  the  exception 
taken  in  the  argument  for  the  petitioner.  The  question 
here  is,  whether  the  proposed  proof  is  the  same  as  if  it 
were  to  be  against  two  members  €f  a  partnership  carrying 


(o)  I  r.  4  -B.  493. 
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1832.        o»  dittinct  trades.'*    His  Honour  does  not  state  the 

answer,  which  is,  that  it  is  the  same. 

Moult.  ^^  ^  parte  Adam  the  proofi  were  against  the  estate 

la  the  matter  ^f  ^^  fQur,  and  against  the  estate  of  two  of  the  firm  of 

Baerow       the  four  carrying  on  a  distinct  trade, 
and  another.        j^^  ^  present  case,  the  proof  is  against  the  estate  of 
the  two,  and  against  the  estate  of  one  of  the  firm  of  the 
two  carrying  on  a  distinct  trade.    The  only  difference 
is  in  the  numbers,  and  may  be  thus  exhibited  : 
Ex  parte  Adam.  Ex  parte  Momtt. 

Four.  Two. 

Two.  One. 

It  surely  will  not  be  contended  that  this  numerical 
difference  constitutes  any  diilerenoe  in  the  principle  of 
the  law,  and,  should  it  be  so  contended,  it  is  answered 
by  the  case  of  ex  parte  Benson,  (a)  in  which  therewere 
partnerships  of  four,  two,  and  one. 

His  Honour  then  states,  **  The  next  case  is  ex  parte 
Bigg  (b);  but  the  circumstances  of  thai  case  do  notjvmish 
grounds  applicable  to  this,  because  there,  although  the 
trade  was  distinct,  the  creditor  knew  of  the  connection,** 

There  seems  to  be  some  mistake,  either  in  His  Ho- 
nour's statement,  or  in  the  report  of  this  case,  as  His 
Honour  is  reported  to  say,  <^  the  trade  was  distinct ;'' 
but  the  report  expressly  says,  <<  Coohe  was  not  a  distinct 
trader,"  which  explains  the  observation  made  by  Lord 
JB&fon  in  the  conclusion  of  the  report,  as  a  reason  why 
there  should  not  be  a  double  proof;  viz.  ^<  In  all  the 
antecedent  cases,  the  individuals  had  subdivided  them- 
selves into  distinct  partnerships ;  there  was  a  recognized 
stock,  against  which  the  credit  was  to  operate.  In  none 
of  them  was  the  person,  against  whose  estate  the  second 
proof  was  permitted  to  attach,  identified  in  his  character 
as  a  trader  with  the  partnership  of  which  he  was  a 

(a)  Cooke^  S68«  ante  AS*  {h)  2  Roie^  98. 
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member/'     The  reason,  therefore,  for  not  admitting  a        18S2, 

double  proof  is,  that  it  was  according   to  the  estab-        

lisbed  rule,  because  there  was  not  a  distinct  houses  Mouvt. 

His  Honour  then  proceeds,  *'  In  ex  parte  Oe  Bank  ^«  thc^uMtter 
of  England  (a),  ike  party  to  the  bill  was  a  distinct  and      BAamow 
separate  trader ,  yet  he  was   held  not  to  be  entitled  to    w"»*"^*™«^* 
douMe  proof.    Lord  Eldon^  in  the  judgment^  rtfers  to 
the  distinction  pressed  upon  us;  and  upon  that  he  says, 
^  In  all  cases  in  which  the  holder  has  been  allowed  to 
avail  himself  of  his  security  to  the  extent  of  its  apparent 
Uabilityy  there  has  been  either  an  ignorance  of  the  union 
of  the  parties  in  one  partnership  or  a  subdivision  of  them 

into  distinct  trading  establishments^  '* 

This  case  is  clearly  within  the  rule,  because  the  case 
expressly  states  that  the  Bank  knew  that  Fisher  was  a 
member  of  the  firm  of  Graves,  Sharp,  and  Fisher. 

His  Honour  then  says,  ^^  I  do  not  propose  to  rest  my 
judgment  on  the  distinction,  but  tgwn  the  rule  of  practice, 
which  is  said  to  be  arbitrary,  and  not  depending  upon 
reasoning,  cmd  that  it  is  in  vain  to  look  to  reasoning  fbr 
the  extent  of  the  rule  or  the  excq>tion  ;  that  the  practice 
limits  the  rule  and  the  eocceptians.** 

This,  I  confess,  I  do  not  understand :  there  is  what 
has  been  called  an  arbitrary  rule ;  but  it  has  not  been 
so  caUed  with  respect  to  the  rule  as  to  double  proof% 
where  the  debtor  has  misled  the  public,  but  to  the  case 
where  a  debtor  gives  a  bill  to  his  creditor,  with  know- 
ledge by  the  creditor,  that  the  different  parties  to  the 
bill  were  members  of  the  same  firm. 

The  Chief  Judge  then  concludes  by  saying,  "  The 
doctrine  in  ex  parte  Husband  is  decisive.  The  creditor 
was  ignorant  of  the  connection  of  the  parties  in  that  case  ; 
yet  Sir  J.  Leach  and  Lord  Eldon,  although  they  differed 
in  other  points,  agreed  that  the  double  proqf  could  not  be 
edlowedJ* 

^1  ■lIMII      ■■!       ■     ■        Wi—^M^M  ■■!■  ■■■■■  ^  ' 

(a)  2  R9tCy  82, 
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1832.  But  upon  referring  to  the  judgment  of  tlie  Vice- 

"~~"        Chancellor  in  5  Mad,  419,  it  will  appear,  that  the  only 

Moult.       reason  for  his  judgment  was,  that  the  application  was 

In  the  matter  ^qq  \2Xe\  and  upon  referring  to  the  judgment  of  the 

Barbow       Lord  Chancellor  in  2  G.  $* «/.  4.  it  will  appear  that  he 

•  and  another,    thought  it  was  too  late  to  alter  the  election  which  the 

creditor  had  made. 

Sir  G.  Bme^  who  concurred  in  opinion  with  the 
Chief  Judge,  after  having  stated  the  facts  of  the  case^ 
and  some  general  observations  upon  the  di£Perent  rights 
of  creditors  proceeding  at  law  and  proceeding  under  a 
commission,  says,  <^  When  they  tender  their  proof  under 
the  commission^  they  tbithdraw  their  debt  voluntarily  Jrom 
the  legal  operation  of  the  contract,  and  submit  it  to  be 
regulated  by  the  principles  upon  which  assets  are  admi- 
nistered  in  bankruptcy*' 

This,  certainly,  is  the  question ;  viz.  upon  what  prin- 
ciples are  the  assets  administered  in  bankruptcy,  and  are 
those  principles  to  be  applied  to  the  present  case,  where 
the  respondent  is  the  holder  of  a  bill  accepted  by 
Barrow  and  Co.,  agents  at  Manchester,  and  indorsed 
by  Geddes  and  Co.,  cotton  manufacturers  at  Stock- 
port? 

Where  there  are  two  distinct  houses  of  trade,  and  the 
holder  took  the  bill,  in  ignorance  that  Geddes  was  a 
member  of  the  firm  of  Barrow  and  Co.,  I  say  that, 
according  to  ex  parte  La  Forest,  Cooke,  266,  {a)  and 
EX  parte  Benson,  Cooke,  268,  {b)  and  all  the  cited  cases, 
he  is  entitled  to  prove  against  both  estates. 

After  some  general  observations  upon  the  rights  of 
the  joint  creditors  to  the  joint  estate,  and  of  the  sepa- 
rate creditors  to  the  separate  estate, 

Sir  George  says,  '^  What  difference  can  the  circumstance 
that  Geddes  is  a  separate  trader  make,  unless  the  law^ 

(a)  Anfe  44.  (b)  Ante  45. 
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Es  parte 
Mouvr. 


or  equkyj  or  bankruptcy j  disHnguishes  his  separate  trad*        1832* 
inff  stock  as  a  distinct  recognized  stock  from  his  general 
assets?" 

This  is  not  the  mode  in  which  the  question  was  con-  '"  the  matter 
sidered  and  settled  by  Lord  Thurlow^  and  which,  since  Baebow 
his  time,  has  been  considered  so  settled  as  to  prevent  the 
suitor  being  exposed  to  the  vexation  attendant  upoii  law 
being  vague  and  uncertain.  In  the  case  of  ex  parte 
Benson  (a)  there  were  two  firms,  but  the  minor  firm  was 
composed  of  two  of  the  partners  in  the  major  firm. 


and  another. 


Members- 

Place. 

1>.^ 

Firm. 

W.  Houghton,  \ 
J.  Houghton,   J 

- 

Grocers. 

B.  Marsh,        ^ 
W.  Houghton,  I 
J.  Houghton,  j 

-   -{ 

Cotton 
Manufacturers. 

The  petitioner,  in  that  case,  was  the  holder  of  a  bill 
drawn  by  B.  Marshy  one  of  the  partners  in  the  greater 
firm,  on  W.  and  «7.  Houghton^  the  two  others  who  com- 
posed the  lesser  fiim,  and  knew  not  that  Marsh  was 
connected  with  the  Houghtons. 

The  petitioner  prayed  that  he  might  prove  against 
B.  Marshy  the  drawer,  and  against  fV.  Houghton  and 
J.  Houghton^  the  acceptors ;  and  that  he  might  receive 
dividends  from  the  joint  estate  of  IV.  Houghton  and 
J.  Houghton,  and  from  the  separate  estate  of  B.  Marshy 
or  from  the  joint  estate  of  B.  Marsh,  JV.  Houghton,  and 
«7.  Houghton. 

The  prayer  of  the  petition  is  as  follows :  "  That 
dividends  might  be  made  to  the  petitioner  out  of  as 
well  the  separate  estate  of  B.  Marsh  as  of  the  joint 
estate  of  W.  and  J.  Houghton;   and  in  case  the  said 


(fl)  Cooke,  268,  ante  45. 
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1832.  jB.  Marsh  bad  not  any  separate  estate^  then  out  of 

"""^  the  joint  estate  of  the  said  B.  Mar$hy  W.  Houghton^ 

Moult.  &nd  i7.  Houghton^  and  out  of  the  joint  estate  of  the  said 

In  the^  matter  j^^  Houghim  and  J.  Houghton." 

Barbow  The  order  of  Lord  Tlhurhw  is  as  follows :   <<  I  do 

order  that  the  petitioners  be  paid  a  dividend  out  of 
the  joint  estate  and  effects  of  the  said  W.  Houghton  and 
J.  Houghianj  and  also  out  of  the  separate  estate  of  the 
said  B.  Marsh:' 

Such  was  the  decision  of  Lord  ThurloWy  and  the  prin- 
ciple is  as  jast  as  the  decision.  When  a  bill  drawn  by 
one  firm  upon  another  firm  is  negotiated  in  the  com- 
mercial world,  the  holder  is  entitled  to  look  to  both 
houses  for  payment,  unless  he,  knowing  that  the  drawer 
and  acceptor  were  connected  in  partnership,  took  the 
bill  subject  to  the  rule  in  bankruptcy,  that,  in  such 
cases,  the  creditor  must  elect.  The  holder  is  not  to  be 
prejudiced  because  there  is  a  second  fiilsehood  con- 
cealed under  the  style  of  Geddes  and  Co.,  viz.,  that  Geddes 
and  Co.  means  Geddes  only.  If  Geddes  and  Co.  had 
been  Geddes  and  Houghiony  it  is  admitted  that  the 
holder  would  have  been  entitled  to  prove  against  this 
estate  of  Geddes  and  Houghton^  and  the  separate  credi- 
tors of  Geddes  would  have  been  excluded  from  parti- 
cipation in  the  dividends  with  the  bill-holder.  Is,  then, 
the  bill-holder  to  be  deprived  of  his  right  on  account  of 
this  second  fitlsehood,  which  admits  all  the  creditors  of 
Geddes  to  participate  in  the  dividend  with  the  bill- 
holder  ? 

Sir  George  proceeds  to  say,  ^<  It  is  needless  to  go 
through  the  caseSf  for  not  one  has  been  cited  that  effects 
the  ruk  that  you  cannot  prove  against  both  the  Joint  and 
separate  estate  of  the  same  individual:* 

The  case  of  ex  parte  Benson^  (a)  and  the  principle 

(a)  Cooke,  268,  ante  4S, 
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Mx  parie 
Moult. 


upon  which  it  is  founded}  and  its  having  been  tlie  set-        1832. 
tied  law,  ]sy  it  is  submitted,  in  direct  opposition  to  this 
opinion* 

His  Honour  then  adds,  "  From  the  first  tothebutqf^  the  matter 
Lord  Eldon'tf  judgments^  from  that  of  ex  parte  l^igg  (a)       BAaaow 
down  to  the  kut  case  (fex  parte  Husband^  {b)  this  pnn- 
cipk  is  estabtidied;  and,  in  the  last  case,  if  Lard  Eldon 
had  thought  otherwise,  he  would  have  directed  the  proof 
against  the  joint  and  the  separate  instead  of  the  two 
separate  estates^    But  the  case  of  ex  parte  Bigg  (a)  is 
as  follows :  — * 


and  another. 


Plaoe. 

Biuiaen. 

firm. 

Samuel  Cooke. 

B, 

C. 
Harrison. 
Gobs. 

}  ■ 

■  ■  { 

Harrison 
&Co. 

There  was  not  any  distinct  house  of  trade,  so  that 
the  rule  as  to  double  proof  did  not  apply :  a  distinction 
which  is  expressly  taken  by  Lord  Eldon  in  his  judg- 
ment, who  says,  <*  Where  the  object  appears  to  be  to 
give  the  bill  a  character  of  respectability  by  such  dis- 
tribution of  the  names  of  a  partnership,  the  Court  has 
said^  that  the  parties  to  such  an  arrangement  shall  not 
avail  themselves  of  it,  against  their  knowledge  of  the 
method  in  which  the  obligation  of  the  firm  ought  regu- 
larly to  be  created/'  And  his  judgment  thus  con- 
cludes :  <<  In  all  the  antecedent  cases  the  individuals 
had  subdivided  themselves  into  distinct  partnerships; 
there  was  a  recognized  stock,  against  which  the  credit 
was  to  operate.  In  none  of  them  was  the  person  against 
whose  estate  the  second  proof  was  permitted  to  attach 


(a)  S  Rose^  87,  ante  65. 


{b)  5  Mad,  419.2  G.  4  J,  4,  ante  50. 
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1832.        identified  in  liis  charaoter  as  a  trader  with  the  partner- 
ship of  which  he  was  a  member/'  ^^ 

But  in  the  present  case  there  were  distinct  firms^  in 
In  the  matter  distinct  trades,   and  residing  at  distinct   places,  and 
BAEaow       having  distinct  stocks. 


JSx  parte 
Moult. 


and  another. 


Membera. 

Flaoe. 

Buanea. 

Finn. 

G.  Geddesy  •> 
T.  Barrow,  i 

Manchester, 

Agents, 

/  T.  Barrow 
I    &Co. 

G.  Geddes, 

Stockport, 

Manufacturer, 

/  G.  Geddes 
I     &Co. 

With  respect  to  the  observation  upon  ex  parte  Bus^ 
bandy  (a)  that,  ^<  if  Lord  Eldon  had  thought  otherwisej 
he  taould  have  directed  the  proof  against  the  joint  and  the 
eeparate  elates,  instead  of  the  two  separate  estatesy*  it 
may  be  proper  to  say^  that  whether  Lord  Eldon  would 
have  so  directed,  if  Husband^  knowing  his  rights,  when 
the  commission  had  issued,  had  not  elected  to  abandon 
his  rights  upon  the  bill,  it  is  unnecessary  to  agitate,  as 
Husbandj  for  his  own  advantage,  and  to  controul  the 
choice  of  assignees,  elected  to  abandon  a  doubtful  right ; 
and  it  being  a  case  strictissimi  juriSy  he  was  not  per^ 
mitted  to  waive  his  own  election.  But  even  if  he  had 
insisted  upon  his  right  on  this  bill  in  the  first  instance, 
what  was  that  right?  It  was  to  prove,  as  the  bill 
expressed,  against  the  separate  estate  of  Isaac  and  the 
separate  estate  of  Peter, 

Sir  George  then  proceeds  to  say,  that  *^in  the  case  qf 
Blackburn  there  was  not  the  word  Co.    It  can  make  no 
difference  whether  the  firm  be  Blackburn  simph/y  or  Black- 
burn <ind  Co. ;  the  legal  residt  mast  be  precisely  the  same 
as  to  all  its  incidents^* 

But  if  the  bill  had  been  drawn  by  Blackburn  and  Co., 
it  would  have  been  expressed  that  the  estate  of  Black'- 

(a)  5  Mad.  419;  5tG,4:J.  5. 
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bum  and  Co.  would  be  liable ;  but  here  it  says,  that  the        1632. 

estate  of  Igaac  is  alone  liable^  which,  unless  there  is         

a  fraud  —  that  there  is  no  estate  of  Isaacj  is  answered.       Moult. 
as  in  eo;  parte  Benson  (a),  by  a  proof  against  Isaac,  ^"  ^®  matter 

His  Honor's  judgment,  as  argumenium  crudSf  then       Bareow 
says,  «  Let  us  try  all  the  cases  by  that  of  ex  parte    *"**  another. 
Walker:'  (b) 

In  that  case  Ford  and  Price  formed  one  firm.  Price 
and  Qross  another  firm,  and  Ford  also  traded  alone. 

The  proof  was  ordered  against  the  separate  estate  of 
Ford  the  drawer,  and  against  the  joint  estate  of  Price 
and  Cross  the  acceptors,  as  it  obviously  must.  Ford  not 
being  a  member  of  the  firm  of  Price  and  Cross.  Such 
is  the  real  case. 

An  imaginary  case,  stated  by  Sir  George^  is,  that  if 
A.  had  drawn  on  A.  B.  C.  and  D.,  a  proof  could  not 
have  been  made  against  ^.,  and  against  A»  B.  C.  and 
D.J  because  it  would  have  given  to  the  creditor,  twice 
over,  payment  out  of  funds  in  which  A.  was  interested. 
In  answer  to  this,  it  is  sufficient  to  say,  that  it  is  directly 
contrary  to  all  the  authorities.  In  ex  parte  La  Forest  (c), 
one  proof  was  against  A.  Corson^  J.  Gordon^  J.  Whincup, 
and  2{.  Griffin.  In  this  case  it  is  clear  that  A.  Corson 
and  t7.  Gordon  were  interested  in  these  funds ;  and  the 
other  proof  was  against  A.  Corson  and  J.  Gordon.  So, 
in  ex  parte  Adam  {d)y  one  proof  was  against  Samuel 
Cooke,  Barrison,  and  Goss  ;  the  other  proof  was  against 
Harrison  and  Goss  ;  in  both  of  which  funds  Harrison 
and  Goss  were  interested. 

Sir  George  concludes  by  saying,  <<  In  the  kind  of 
cases  to  which  I  have  last  adverted,  it  is  mentioned,  that 
the  proof  depends  upon  the  ignorance  of  the  parties. 
In  that  respect,  the  court  of  bankruptcy  was,  perhaps. 


(a)  Cw^e^  268,  ante  45.  if)  1  Rote^  441,  mite  48. 

CO  Cooke^  266,  atUe  44.  (rf)  1  Rote^  36,  ante  46. 

Vol.  I.  p 
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1832. 

Ex  parte 

Moult. 

In  the  matter 

of 

Baarow 

and  Mother. 


Aug.  4, 
1832. 


rather  l^islating  upon  the  policy  of  checking  aooonuno- 
dation  paper,  than  applying  an  ingredient  which  ought,  in 
filimeflly  to  qualify  the  express  contract  of  the  parties/' 

Whether  the  Lord  ChanoeUors  were  or  were  not 
legidating,  or  whether  they  were,  as  it  is  to  be  pre- 
sumed they  were,  wisely  deciding  i^^n  sound  principles ; 
it  has  been  so  decided;  and  << stare  decisis''  is  the  law 
of  this  and  of  every  court  in  Westminster  Hall,  and  is 
a  law  of  uniyerud  justice. 

The  Lord  CHANCEixoit: — 

I  have  considered  the  case  of  ex  parte  MouUy  and  the 
arguments  which  have  been  urged  on  both  sides.  The 
reason  given  by  one  of  the  learned  Judges  in  the  Court 
below  for.  his  opinion,  *<that  there  should  be  a  double 
proof,  viz.  that  the  rule  which  excludes  the  proof  rests 
upon  arbitrary  doctrine,  not  founded  on  law  or  justice," 
appears  to  me  not  to  warrant  the  conclusion  at  which  he 
arrives;  for  if  it  be  a  rule,  although  arbitrary;  if  the 
Courts  have  acted  upon  it  for  a  length  of  time,  it  has 
become  the  law  of  the  Court,  whatever  may  have  been 
its  origin.  It  assumes  the  character  of  .a  statutory 
enactment.  I  am,  therefore,  disposed  to  agree  with  the 
Chief  Judge  and  Sir  George  Rose  in  their  opinions. 
The  Court  is  bound  by  the  rule,  as  laid  down  in  ex  parte 
Husband,  (a)  If  there  should  be  any  difficulty  as  to 
the  form  of  the  order,  it  must  be  drawn  up  here.  The 
question,  as  to  the  return  of  the  dividends,  has  been 
disposed  of  in  the  course  of  the  argument.  As  to  what 
remains,  the  order  will  be,  that  the  creditors  do  elect. 

The  order  was,  that  the  dividends  should  be  returned, 
that  the  appellants  should  elect  against  which  estate 
they  would  prove,  asid  that  the  costs  should  come  out  of 
the  estate. 


(tt)  IG.^J.  449. 
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JEx  parte  TENNYSON.  —  In  the  matter  of  BEN-        ^•^• 
JAMIN  SEVERN,  FREDERICK  BENJAMIN       i^S** 
KING,  and  JOHN  SEVERN.  ^.  ,„^ 

-_.  orapoljojrof 

This  was  a  petition  of  appeal  from  the  decbion  of  the  ^^^'[i'**' 
Viee  Chancellor  in  the  case  of  ex  parie  CdMU^  reported  ^«  <^<»  ^<^ 

__-^--  .T»  mt  ..  •■    not  prevent  the 

in  p.  110  of  Montagu's  Reports.    The  peUUon  stated  operation  of  the 

the  fiicts,  as  contained  in  «?  parte  CobriU,  with  the  fol-  o^;^-^"**** 

lowing  allegation,  which  is  contained  in  the  original 

petition^  although  not  noticed  in  the  report ;  viz.  <<  TTUtf 

the  aoid  i$^gurance  (^kes  do  not,  nor  does  either  qf  themf 

require  anif  notiee  wAaieoever  to  be  given  to  them  req^eo- 

Hveljf  of  the  asmgwmmd  of  any  policy  (f  ineurance 

^eeted  mtk  such  qffices  respectivelg  ;  and  if  such  notice 

be  giveih  the  same  is  not  in  any  manner  entered  or  recorded 

by  the  said  qffices^  or  either  qf  them. 


Mr.  Montagu  and  Mr*  Monro  for  the  petition  :  -^ 

The  question  in  this,  as  in  all  cases  of  reputed  owner- 
ship,  is  a  mere  question  of  fact,  which  in  the  present 
case  IB,  ^  Whether  the  bankrupt  was  reputed  owner  of 
the  ?alne  of  this  p<^(7,  because  no  notice  of  the  assign- 
ment to  the  creditor  was  given  to  the  insurance  office?'' 

There  are  two  modes  of  considering  this  case :  lsc> 
by  the  aiHborilJes ;  2dl7f  by  tfie  principle  on  which  they 
are  founded. 

Jeiothe  authorities :  — 

Umoin  v.  Grosvenor,  1789,  Wesfs  Beporte^  «47,  from 
Lord  Hardmch^s  notes,  is  a  case  of  great  importance. 
Umoin  assigDed  seTeral  debts  due  to  himself  to  creditors, 
and  a  month  after  the  assignment  became  bankrupt. 
No  notice  of  the  assignment  having  been  ^ven  to  the 
debtors  before  the  bankruptcy,  a  bill  was  filed  by  the 
assignees  of  the  debts  against  the  assignees  under  the 
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1832.        commission,  for  an  account  of  monies  received  by  them 

"-""        as  assignees  of  Unwin. 

Teni^scin.         I^  ^^  argued,  that  the  assignment  was  void^  as  the 

In  the  matter  clebts  remained  in  the  power  of  the  bankrupt,  and  there 

Sevebn       was  no  notice  to  the  debtors  before  the  bankruptcy ;  and 

and  others,     ^^^  ^^  ^^^^  ^^  therefore,  within  the  21  Jac.  1.  c.  19. 

8.  7.,  the  statute  of  reputed  ownership.  The  Lord 
Chancellor  said,  '^  It  is  objected,  that  this  is  fraudulent, 
because  no  notice  was  given  to  the  debtors  whose  debts 
were  assigned.  It  would  be  a  defence,  indeed,  for  them, 
if  they  paid  it  to  the  assignor,  and  were  afterwards  sued 
by  the  assignee ;  but  it  is  no  defence  on  the  part  of  the 
present  defendants.;  it  is  objected,  that  this  assignment, 
according  to  the  doctrine  of  Twyne^s  case,  3  22^.  81, 
is  fraudulent,  because  the  property  remained  still  in 
the  assignor.  But  that  doctrine  extends  not  to  such 
an  assignment  as  this,  but  only  to  an  assignment  or 
sale  of  chattels  which  lie  in  livery.  Choses  in  action 
will  always  remain  in  some  measure  in  the  power  of  the 
assignor. 

This  case  is  cited  in  BufTf  48,  under  the  title  of 
Unvnn  v.  Oliver^  where  it  is  erroneously  stated,  that  no 
question  was  made  on  the  clause  in  21  James  1.  c.  19. 

The  next  case  is  Ryal  and  Bowles^  1749,  1  Vese^ 
348,  and  1  Atkyns,  176,  which  may  appear  to  be  adverse 
to  the  petitioners;  but  Burnet,  J.,  according  to  the 
report,  says,  <<  This  case  will  not  need  the  express  deter*- 
nUnaiion,  that  a  chose  in  action  is  within  the  meaning  of 
the  statute,  this  being  an  assignment  of  things  partly  in 
possession,  partly  in  action.*'  And  Lee,  Chief  Justice, 
also  notices,  ^  that  it  is  an  assignment  of  property,  partly 
in  possession,  and  partly  in  aclionJ* 

In  Falhener  v.  Case,  2  T.  i2.  491,  the  assignment 
was  of  the  same  nature ;  viz.  of  property,  partly  in  pos- 
session, and  partly  in  action  ;  and  in  Bow  v.  Dawson, 

13 


CASES  IN  BANKRUPTCY.  60 

1  Vesegy  331^  Lord  Harduncke,  instead  of  considering  it        1832. 
as  settled  that  a  chose  in  action,  unconnected  with  a 
chose  in  possession,  is  within  the  statute^  says,  adverting     Tennyson. 
to  the  assignment  in  that  case,  *^  Although  the  law  does  ^^  ^^  matter 
not  admit  of  the  assignment  of  a  chose  in  action,  this       Sevbrn 
Court  (of  Chancery)  does,  and  any  words  will  do."     It    *"^  '''*'****■ 
appears,  therefore,  that  the  old  cases  do  not  warrant  the 
supposition,  that  a  chose  in  action,  unconnected  with  a 
chose  in  possession,  is  witliin  the  statute. 

The  extent  of  the  inference  fromi  these  decisions  is^ 
that  when  a  chose  in  action  is  transferred  with  a  chose 
in  possession,  which  is  within  the  statute,  it  shares  the 
&te  of  the  chose  in  possession,  and  passes  under  the 
commission ;  of  which  proposition  the  converse  is  also 
true :  for  if  the  chose  in  possession  does  not  pass,  the 
chose  in  action  allied  to  it  is  also  exempt  from  the 
operation  of  the  statute ;  as  in  Jones  v.  Gibbons,  9  Ves. 
410,  where  it  was  determined,  that  the  right  to  a  bond, 
assigned  without  notice,  for  a  debt  secured  by  a  mort- 
gage on  real  property,  does  not  pass  to  the  assignees  of 
the  mortgagee  upon  his  bankruptcy,  on  the  ground  of 
reputed  ownership ;  the  Master  .  of  the  Rolls  saying, 
*^  A  mortgage  consists  partly  of  tlie  estate  in  the  land, 
pardy  of  the  debt.  So  far  as  it  conveys  the  estate,  the 
assignment  is  absolute  and  complete  the  moment  it  is 
made  according  to  the  forms  of  law.  Undoubtedly,  it 
is  not  necessary  to  give  notice  to  the  mortgagor  that 
the  mortgage  has  been  assigned,  in  order  to  make  it 
valid  and  effectual.  The  estate  being  absolute  at  law, 
the  debtor  has  no  means  of  redeeming  it  but  by  paying 
the  money.  Therefore,  he  who  has  the  estate  has,  in 
effect,  the  debt,  as  the  estate  can  nevei:  be  taken  from 
him,  except  by  payment  of  the  debt.  With  regard  to 
the  mere  bond  or  covenant  which,  perhaps,  may  accom- 
pany the  mortgage,  it  is  said,  that  all  the  ceremonies 

f3 


70  CASES  IN  BANKRUPTCY. 

1882.       declared  to  be  necessary  as  to  debts  in  general  ought  to 

be  observed*     But  it  is  difficult  to  say  the  mortgage 

Tennysov.     passes,  and  is  well  assigned  to  one  person^  and  yet  the 

In  the  matter  ^^y^^  remains  in  another :  it  is  impossible  that  it  can  be 

9BV£ftN       so  divided.    Therefore,  by  the  assignment  of  the  mort* 

^^  ^"^     g^^fS^  ^c  ^^^  necessarily  passes  as  incident  to  it ;  and 

it  is  dear^  that,  to  constitute  a  valid  assignment,  notice  to  i 

the  mortgagor  is  not  necessary/' 

In  WaOwjfn  v.  the  assignees  of  ShqiAerdf  4  Vea.  49, 
the  bankrupt  had  deposited  a  mortgage  and  bond ;  and 
Lord  JIvimley  decreed,  that  the  assignees  should  execute 
a  valid  assignment,  yet  the  mortgagor  had  no  notice 
whatsoever  of  the  deposit  It  would  be  strange  to  say  a 
mere  deposit  should  be  effectual  against  the  assignees^ 
and  a  valid  and  complete  assignment  should  not. 

When  the  origin  and  e&tent  of  these  decisions  is  thus 
considered,  with  the  principle  of  the  statute,  which  was 
to  prevent  fictitious  credit,  by  the  possession  and  reputa* 
tion  of  ownership  of  personal,  tangible,  and  visible  pro* 
perty,  there  will  be  little  disposition  to  extend  it  to  any 
case  of  a  chose  in  action,  which  is  a  refinement  on  the 
statute. 

Assuming,  however,  that  a  chose  in  action,  unoon* 
nected  with  a  chose  in  possession,  may  be  within  the 
operation  of  the  statute,  it  must  be  determined,  in  each 
particular  case,  whether  the  particular  chose  in  actioo 
was  in  the  reputed  ownership  of  the  bankrupt. 

A  book  debt  or  a  bond  debt  will  be  within  the  sta- 
tute, because,  upon  application  to  the  debtor,  the  cre*- 
ditor  would  be  informed  that  the  debt  was  due  to  the 
bankrupt. 

On  the  other  hand,  the  apparent  right  to  recover  pro- 
perty will  not  create  a  reputation  of  ownership,  if  the 
right  is  notoriously  represented  and  transferred  by  a 
written  document,  negativing  any  apparent  right  in  the 
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person  in  whose  name  the  property  is  registered;  as  in  1882* 

the  case  of  a  ship,  which^  by  ex  parte  YaOqp,  15  Ves*  

71,  and  ev  parte  HougkUm^  17  Vt$»  251,  was  supposed  Tk'imuDN. 


to  he  in  this  registered  owner ;  but  by  Hay  ▼.  Faxrbvmj  ^"  the  matter 
2B.tfA.  104,  2  Brod.  4*  Binff,  114,  4  Moari,  549,  it       Bstirv 
was  decided  not  to  be  in  the  registered  owner,  if  othtr    ^'^  others. 
facts  negatiyed  this  supposition ;  and  by  Bidout  v.  Uoyd^ 
1  M(mL  108,  where  it  was  decided  that  pn^rty  entered 
in  the  I^ndon  docks  in  the  name  of  a  trader  was  not 
in  his  reputed  ownership,  if  the  property  so  entered  was 
notoriously  asrignable  by  transfer  tickets. 

With  respect  to  life  policies  of  insurance,  if  applica^- 
tion  is  made  to  the  insurance  office^  the  answer  will  be, 
not  that  the  bankrupt  is  entitled,  but  that  the  sum  in- 
sured would  be  paid  either  to  the  executors  or  to  the 
assignee  of  the  policy ;  and  it  is  as  notorious  that  these 
policies  are  asrigned  as  securities  for  debts,  as  it  is  noto« 
rious  that  the  right  to  wines  in  the  docks  is  transferred 
by  dock  tickets ;  and  in  the  present  case  it  is  expressly 
stated,  thai  the  insuremee  qffkes  do  noty  nor  does  either  of 
them,  require  any  noHee  qf  the  aeeiynment  of  any  poUey 
of  mruraance  I  and  ifeueh  notice  be  given,  the  eame  ie  nei 
in  any  manner  entered  or  recorded. 

The  eases  which  have  been  decided  upon  policies  of 
insurance  are,  Falhener  v.  Case  and  fVitHatne  r.  Thorpe. 
In  FMener  v.  Case,  1781,  2  T.  R.  491,  Caee,  a 
debtor,  gaive,  as  security  for  his  debt,  a  bill  of  sale  of 
three  ships,  and  covenanted  to  assign  all  policies  of 
insurance  eflfected  upon  the  ships,  of  whidi  one  was  in 
possession  of  the  broker,  the  other  in  the  possession  of 
Case.  Crowdery  the  creditor,  never  took  possession  of  the 
ship^  upon  one  of  which  a  loss  happened  a  few  weeks 
before  a  commission  of  bankruptcy  issued  against  Ozse  ; 
and*  although  no  notice  had  been  given  to  the  under- 
writers, the  creditor  was  adjudged  entitled  to  the  pro* 
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1 832.       ceeds  of  the  policy  in  the  possession  of  the  broker,  and  nol 
-  to  the  policy  which  remained  in  the  possession  of  Case. 

TENinnBON.         1^  case  was  cited  before  the  Vice-Chancellor  in 

In  the  matter  ^  p^^  Colvillj  1  Mont.  112;    and  His  Honor  says, 

Seteen       ^^  In  Fcdkener  v.  Ctise  there  is  not  any  statement  made 

and  others.  ^  ^  notice  given  to  the  underwriters ;  indeed  it  must 
be  inferred,  that  in  neither  of  the  cases  was  notice  given 
to  the  persons  legally  liable  to  pay,  and  it  appears  that 
the  case  was  decided  without  any  question  being  raised 
upon  the  effect  of  there  being  no  such  notice."  And 
he  adds,  **  The  Lord  Chancellor  admitted,  that  if  the 
question  had  been  concerning  a  bond,  or  any  chose  in 
action,  that  had  remained  in  possession  of  the  bank- 
rupt  at  the  time  of  the  bankruptcy,  it  would  have  been 
within  the  statute  of  James.'' 

But  upon  referring  to  the  case  (a),  (which  was  argued 
on  the  one  side  by  Kenyan^  and  on  the  other  by  Mans^ 
fields)  it  will  be  seen  that  the  subject  of  notice  in  general 
was  directly  before  the  Court;  as  the  case  says  (6),  *^  It 
has  been  argued  that  Crowder  should  have  given  notice 
to  Barclay  of  hb  equitable  interest,  which  would  have 
been  publishing  to  the  world  that  the  property  did  not 
belong  to  the  bankrupt.  The  first  answer  is,  that  there 
was  not  a  scintilla  of  property  in  the  bankrupt;  and, 
secondly,  supposing  notice  had  been  given,  it  would  have 
been  a  transaction  merely  between  Crowder  and  Barclay  J* 
The  weight  of  His  Honor's  judgment,  as  far  as  it 
depends  upon  this  case,  must  therefore  rest  upon  the 
analogy  between  the  case  of  a  policy  of  insurance  and  of 
a  bond,  which  seems  to  have  influenced  His  Honor's 
mind,  as  his  concluding  observation  upon  this  case  is  as 
follows :  <<  The  Lord  Chancellor  admitted,  that  if  the 


(a)  According  to  a  more  full  report,  as  cited  by  Ashurtt^  J^  in 
Lempnere  v.  Pasley,  2  T.  R,  491.  (A)  P.  495. 
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quesdon  had  been  cxmoemiDg  a  bond,  or  any  chose  in        1832« 
action  that  had  remained  in  possession  of  the  bankrupt        -»— 
at  the  time  of  the  bankruptcy,  it  would  have  been  within     TENinrsi^. 
the  statute  of  James."    But  the  possession  of  the  policy  '°  ^®  matta? 
by  Bardayj  the  broker,  subject  to  his  own  claim  and       Severn 
lien,  was  the  possession  of  the  bankrupt.  "^  othcw. 

The  other  case,  on  policies  of  insurance,  is  ffilliams  v. 
Thorpe^  2  Simon^  257 ;  in  which  it  was  determined  by 
the  Vioe«Chancellor^  that  the  assignment  of  a  life  policy 
does  not  take  a  case  out  of  the  order  and  disposition  of 
the  assignor,  if  notice  of  the  assignment  is  not  given  to 
the  insurers.  But,  during  the  whole  of  the  argument, 
the  Vice-Chancellor  was  against  this  construction  of  the 
statute.  In  one  part  of  the  case,  p.  261,  he  says,  *^  The 
policy  was  adualfy  delivered  to  Charles  Henry  Thorpe 
and  Joseph  Thorpe*^  And  in  another  part  he  says, 
<*  Does  the  deed  oonsHtuHng  the  society  contain  any 
stipulation  as  to  the  assignment  of  policies  f  None  at 
all.  It  appears  by  Morgaris  evidence,  that  if  notice  \md 
been  given  of  the  assignment,  it  would  not  have  been 
attended  to.  Notice  amounts  to  nothing,  unless  the  office 
could  be  a£Pected  by  it.  The  Bank  of  England  is  never 
bound  by  notice,  on  account  of  the  extent  of  the  trans- 
actions. Ex  parte  Bichardson,  (a)  How  then  can  the 
Equitable  Office  be  held  to  be  bound  by  notice  ?  The 
office  would  not  have  purchased  the  policy,  nor  could  any 
one  have  obtained  payment  of  the  sittn  insured,  without  a 
production  of  the  policy  and  of  the  receipts  for  the  pre- 
miums. Every  thing  has  been  done  in  this  case  that  the 
nature  of  the  proper^  admitted  of,  to  vest  the  policy  in 
these  defendants/'  His  Honor,  however,  ultimately 
determined  contrary  to  the  opinions  which  he  had  ex- 
pressed in  the  argument,  and,  as  it  seems,  upon   the 


(a)  Bwk^  480. 
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1832*       supposed  analogy  between  a  bond  and  a  policy  of 

_  insurance,   an    analogy  which  does  not   warrant  the 

Tennyson,     conclusion. 

Id  the^  matter      'Yhe  next  is  an  unreported  case,  BozM  v.  BoUandj 

Severn       which  was  decided  by  the  Master  of  the  Rolls  on  the 

««l  other..     17th  of  April  18S2. 

Mr.  Joshua  Bcufe  sold  an  annuity  to  Mr.  Howden^ 
and  Eowe  covenanted  to  effect  an  insurance  upon  his 
life,  which  was  accordingly  efifected ;  but  by  mistake  the 
policy  was  made  in  the  name  of  Bichard  Creed,  a  soli- 
citor. This  mistake  was  discovered  about  two  years 
afterwards,  and  represoited  to  the  office;  and  a  new 
policy  was  thereupon  granted  to  Bowe,  upcm  the  usual 
trusts,  for  the  benefit  of  the  annuitant.  In  December 
1819  the  executors  of  Howden  sold  and  assigned  to 
Arthur  Marek  the  annuity,  and  their  right  and  interest 
in  the  polity  of  assurance,  which  was  then  delivered  to 
Marshy  in  whose  possession  it  remained  until  after  the 
bankruptcy  of  iZottw.  This  assignment  to  .^IrtAscrJIfarai 
was  in  trust  for  William  Marshy  who  in  1820  sold 
and  assigned  the  existing  arrean  of  the  annuity  to 
'Ux.Bozaiu 

A  qneslioDi  arose  between  Mr.  jBosm  and  the  as- 
signees of  Marshy  who  had  also  become  bankrupt,  wfae* 
ther  Mr.  Bozan  was  entitled  to  the  benefit  of  the  policy 
on  Bounfs  death  to  the  extent  of  the  arrears  assigned  to 
him }  and  His  Honor  was  of  opinion  that  Mr.  Bqzm  was 
so  entitled ;  but  a  question  arising,  whether  the  policy, 
at  the  time  of  Bowels  bankruptcy,  was  not  in  his  order 
and  disposition,  the  case  stood  over,  to  make  the  assignees 
of  jBoim  parties. 

The  case  now  coming  on  to  be  heard,  <mi  die  part  of 
BazoHy  it  was  contended,  that  the  policy  effected  in  the 
name  of  Bowe  was  in  substitution  of  that  effected  by 
Creed;  and,  under  the  circumstances,  it  could  not  be 
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sapported  that  it  was  in  the  order  and  diqxMtion  of       1882. 
BowCf  the  policy  itself  being  in  the  hands  of  another        ""^ 

Bm  parU 
P®"On,  Tbkkysok. 

On  die  other  nde  it  was  argued,  that  the  amount  ^°  the  matter 
due  oa  the  policy  could  only  be  recovered  by  Bow^s       fliriaN 
asngnees;  and  two  cases  were  cited,  decided  by  the     ■"^®""®"* 
Vioe-Chanoellor,  wherein  it  was  determined,  that,  under 
simikr  circumstances,  the  policy  was  in  the  order  and 
disposition  of  the  bankrupt. 

It  was  here  stated,  that  these  decisions  had  been  ap- 
pealed against,  and  were  about  to  be  heard  by  the  Lord 
Chancellor. 

The  Master  of  the  Rolls  said,  that  Bowe  not  being  in 
the  possession  of  the  policy^  it  could  not  have  been  in 
his  order  and  disposition.  His  Honor  added,  that  if 
there  were  twenty  cases,  he  would  not  follow  them ;  and 
that  the  insurance  office  does  not  pay  the  amount  which 
becomes  due  en  the  policy  widiout  the  production 
of  it. 

<<  But  in  this  case,''  continued  His  Honor,  *^  whatever 
was  die  eflfect  of  the  cases  which  had  been  cited,  An0A 
assignees  could  have  no  interest,  the  office  having  had 
notice  of  the  transactions,  (a) 

It  has  been  imagined  that  this  decision  cannot  be 
supported  without  over-ruling  the  case  of  ex  parte 
Mtmro  {b) ;  but  this  imagination  eotists  only  from  not 
perceiving  the  distinction  between  a  bond  and  policy  of 
insurance ;  as  in  the  case  of  a  bond  the  obligor  will 
admit  himself  to  be  debtor  to  the  obligee,  but  in  the 
case  of  a  life-policy  the  office  know  that  they  are  never 
to  pay  to  the  person  insured,  but  to  his  representative 
or  assigns. 


(a)  For  this  note  of  the  case  the  authors  are  iodebted  to 
Mr.  Tamlyn, 
{b)  Buck,  300« 
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1832.  Sir  Edward  Stiff  den  and  Mr.  Wifframf  for  the  respon<» 

""""        dents  :— 

Tennyson.         '^he  case  of  Bozon  v.  BoUand  contains  only  a  hasty 

In  the  matter  observation.     There  is  no  decision   on   the   point  in 

SfiVEaN       question,  and  upon  that  point  the  case  is  of  no  autho- 

an   otben.     ^^^^^     rj^^  ^^^^^^  ^^  ^  p^ji^  Monro  (a)  was  a  favourite 

decision  with  the  Master  of  the  Rolls.  All  the  cases, 
but  Bozon  V.  Bottand  and  Unwin  v.  Grosvenor  {b),  are  ad- 
verse to  the  petitioner's  claim.  The  doctrine  laid  down 
in  Unwin  v.  Grosvenor  (c)  has  been  constantly  over-ruled. 
In  Bichut  v.  Uoydy  1  Mont.  103,  the  property  passed. 
This  is  a  mere  chose  in  action ;  it  is  a  specialty  debt  not 
assignable  at  law.  The  distinction  taken  between  bodds 
and  policies  of  assurance  is  not  sustainable.  ByaU  v. 
Bowks  {d)  decides  that  notice  is  necessary.  The  com- 
missioners have  always  acted  on  the  rule  laid  down  in 
Bt^  V.  Bowles ;  there  is  no  decision  to  the  contrary. 
In  ex  parte  Burton^  1  G.  ^  J.  207,  it  was  decided  that 
debts  were  property  in  possession  of  the  parties  ^  and 
this  is  the  settled  law  of  the  Court.  In  WUUams  v. 
Thorp  (e)  there  was  not  any  appeal.  In  Nelson  v.  the 
London  Jsswrance  Compamy  {/)  there  was  an  assign- 
ment by  the  directors  of  the  company.  In  Longman 
V.  Trippj  2  N.  B.  67,  there  was  an  assignment  by 
Butier^  but  he  continued  in  possession.  Ex  pcarte  Burr, 
I  J.  Sf"  W.  378,  and  The  Lancaster  Canal  Ompany, 
postf  p.  94,  are  in  point.  There  is  no  authority  against 
these  decisions  but  the  dictum  of  the  Master  of  the 
Rolls. 

Aua.  4  '^®  LoBD  Chancellor  :  — 

1832.  When  this  case  was  argued,  I  stated,  that  were  I  to 

reverse  His  Honor's  decision,  I  should  also  over-rule 

(a)  Buck,  300.  (b)  Ante  67.  (c)  Mont.  105. 

{d)  1  Vet.  348;  1  Atk.  176.  {e)  2  Sim.  217. 

(/)  2^m.S^  Stu.  292. 
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another  pronounced  by  him  two  years  before,  and  How        1832. 
questioned  by  appeal,  upon  the  same  point  in  terms — that         — ^ 
I  should  be  over<*ruling  one  or  two  other  decisions  very     Tennysok. 
nearly  on  the  same  point,  and  should  certainly  be  dis«  ^^  ^^^  matter 
regarding,  if  not  over-ruling,  many  others  proceeding       Setebn 
frcmx  the  same  principles.     Nevertheless,  as  in  the  case     ■"**  othew. 
of  Bozon  V.  BoUcmd,  at  the  Rolls,  a  contrary  opinion 
was  said  to  have. been  strongly  expressed,  though  with- 
out any  thing  being  decided  upon  it ;  and  as  Foihener 
v«  Case  was  said  not  to  have  been  adverted  to  below,  either 
in  fVUKams  v.  Thorpcy  or  in  the  case  at  the  bar,  I  wished 
to  look  into  the  report  in  Br.  C.  C,  and  the  fuller  one 
in  2  T.R.y  before  disposing  of  the  present  question. 

If  it  is  clear  that  there  was  no  decision  to  the  eflTect 
mentioned  in  Bozcn  v.  BoUandj  it  is  equally  certain  that 
any  such  decision  would  have  been  irreconcilable  with 
his  Honor's  unhesitating  and  luminous  judgment  in 
ex  parte  Monro  re  Frtiser,  Buck.  300,  where  there  was 
an  assignment  in  writing  of  a  bond  debt,  and  delivery  of 
the  bond  into  the  assignee's  hands,  but  without  notice 
to  the  obligor;  and  the  Master  of  the  Rolls  held  clearly 
that  it  continued  in  the  order  and  disposition  of  the 
bankrupt,  to  whom  a  bond  fide  payment  by  the  obligor 
would  not  have  been  payment  in  his  own  wrong;  it 
could  not  have  made  him  liable  to  pay  it  again. 

Falkener  v.  Case  is  very  fully  given  in  a  manuscript 
note  read  by  Ashvrgty  J.,  in  the  well-known  case  of  Z<em- 
priere  v.  Paslepf  2  T.  JR.  491,  as  apparently  a  note  of 
great  accuracy.  No  question  as  to  the  notice  was  raised 
there.  The  point  alluded  to  was  with  respect  to  the 
possession  of  the  policy,  which  was  not  in  the  bankrupt's 
hands,  but  those  of  a  broker.  Indeed,  for  any  thing 
that  appears  to  the  contrary,  it  might  be  that  the  under- 
writers  had  notice.  It  should  rather  seem,  at  least,  that 
the  broker  in  whose  hands  it  was,  and  who  claimed 


78  CASES  IN  BANKRUPTCY. 

18S3.        a  lien  iipon  it^  had  notice  of  the  aMgnment ;  and  all 
"^-^        underwriterB  are  aware  of  the  broker's  lien  for  his 
TsNNYsov.     account.     But  at  any  rate  there  is  nothing  to  n^ative 
In  the  matter  ^|j^  underwriters  haring  notice  of  the  assignment. 

Sbtxbk  Is  there)  after  all^  any  reason  for  distinguishing  the 

and  ot  en.  ^^^^^  ^  ^  jj^^  policy,  or  of  a  ship  policy,  from  the  others, 
of  bonds,  8cc.  which  have  been  dedded  ?  There  is  no- 
thing in  questions  upon  the  statute  of  James  more  to  be 
regarded,  I  might  say  so  much  to  be  regarded,  as  the 
credit  given  to  the  trader  on  goods  and  diattets  in  his 
order  and  disposition.  The  credit  of  the  insured  might 
sufl^  materially  if  it  were  known  diat  his  policies,  par- 
ticularly those  on  his  life^  were  made  the  subject  of 
such  dealings— •were  assigned  or  pledged.  The  assign- 
ment or  delivery,  when  only  known  to  the  assignee  or 
pawnee,  and  kept  secret  by  them,  has  link  t/Sect;  but 
notice  to  the  underwriters  makes  the  transaction  much 
better  known* 

But  betiiat  as  it  may,  no  doubt  can  exist  on  this  point, 
that  in  proportion  as  die  disclosure  of  the  real  state 
of  the  policy  would  lessen  the  credit  of  the  assured, 
in  the  same  degree  does  he  gain  by  notice  of  die  ass^- 
ment  bemg  withhdd^  and  gains  that  very  credit,  the 
enjoyment  of  which,  by  the  possession  of  pn^ierty, 
is  the  main  ground  of  the  law  tondiing  order  and 
dispositioa. 

I  see  no  reason  whatever,  therefore,  for  differing 
ftom  the  Vice-Chanoellor  upon  the  case,  which  appears 
to  have  been  the  subject  of  a  wdi*coasidered  and  elabo- 
rale  judgment 

Uiiwm  V.  Growmor  (the  short  argument  of  coimsel 
is  alone  in  Lord  SfardwieVa  notes)  cannot  certainly  be 
reconciled  with  the  corrent  of  late  cases,  and  may  be 
said  now  to  stand  alone.  It  goes  at  once  to  establidi, 
that  debts  (there  it  was  book  debts)  may  be  assigned 


and  others. 
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without  notice  to  the  debtor,  so  as  to  take  out  of  the        1832. 
bankrupt's  order  and  disposition  what  may  be  the  bulk        *~"^ 
of  his  capital  in  trade,  and  contradicting  the  cases  upon     TsiimoN. 
assignment  of  specialty  debts  still  more  strongly  than  ^^  '***  matter 
those  upon  simple;  ear  parte  Monro,  Bvek,  300,  for       Sevbbn 
example,  than  ex  parte  Usbome,  I  G.  Sf  J.  358,  and  ex 
parte  BwrUm,  1  G.tfJ.  207 ;   and  we  may  add^  the 
doctrine  at  leasts   rery  explicitly  laid   down  by  the 
Master  of  the  Rolb  in  Jmee  ▼.  GOboMj  9  Vee.  410, 
refiming  with  approval  to  the  dictum  of  Sir  J.  Parker 
in  ByaU  v.  BatrieSi  although  Sir  WUUam  Grani  took 
a  distinction  between  mortgage  and  other  debts. 

Petition  dJCTniswftd  with  coets. 


Ex  parte  HELSBY.  L.  C. 

rw^  July  28, 

1  HIS  was  an  appeal  from  ex  parte  HeMy,  reported        1832. 

1  Monim  3S5.  upon  «n  ap- 

plication bj  a 
prisoner  to  be 

Sir  B*  Sugden  and  Mr.  Koe  far  the  pedtion :  -«  discharged  /Vom 

Upon  this  petition  by  the  bmkrupt,  oomphuning  that  ^^^n'^ 
he  bad  been  iU^ally  arrested,  and  insistiiqf  upon  hkdis-  ^^  ^^^^^^^ 
chfli^  the  Court  said,  ^  Ti|e  aroest  certajnly  wos  illegal^  tbe  costs  to  be 
and  you  are  entitled  to  yonr  discharge,  and  disdmged  Sl^?*^  ^ 
yon  shall  be,  provkied  you  consent  not  to  bring  aa  actkn 
agamst  the  person  who  has  thus,  in  violation  of  the  law^ 
dcprhred  jpoa  of  your  liber^,  and  if  you  omsent  that 
the  costs  shall  be  paid  oat  of  your  estate.^'     The  Court 
had  no  authority  to  make  such  an  order.     Tbe  autho- 
rity and  duty  of  the  Court  cannot   be   mistaken;  it 
was,  to  declare,  aye  or  no,  whether  the  petitioner  had 
improperly  been  deprived  of  his  liberty,  and,  without 
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1832.        any  conditions,   to  order  his  discharge}  if  improperly 
„       ^      imprisoned*    What  author!^  had  the  Court  to  restrain 
Helsby.       the  suitor  from   his  legal  rights  ?     In  e:r  parte  Wood^ 
18  Ves.  \j  the  judgment  of  Lord  Eldon  in  a  similar 
case  was  directly  opposite  to  this.     Lord  Eldon  said, 
^<  I  ordered  the  officer  to  pay  the  costs,  the  bankrupt 
being  clearly,  by  analogy  to  other  cases,  whether  within 
the  terms  of  the  act  of  parliament  or  not,  entitled  to  his 
discharge,  and  therefore  to  be  indemnified  against  the 
expence  occasioned  by  the  arrest.      The  exact   case 
occurred  lately  in  the  House  of  Lords :    An  attorney 
had  arrested  a  peeress  entitled  to  privilege  of  parlia- 
ment.    In  the  transaction  he  had  done  nothing  which 
did  not  appear,  according  to  his  notion  of  the  law,  to  be 
his  duty.     His  conduct  was  marked  with  great  pro- 
priety ;  but  the  rule  is,  *^  that  he  who  violates  the  pri- 
vilege of  a  person  from  arrest,  especially  in  the  instance 
of  a  bankrupt,  must  indemnify  him  against  the  expence. 
K  it  will  be  any  sadsfaction  to  the  officer  who  has  had 
the  misfortune  to  get  into    this  situation,   I  have  no 
difficulty  in   saying,   that    he    has    acted  rightly   and 
worthily;   but  the  bankrupt  must  not  be  put  to  the 
expense  of  replacing  himself  in  that  state  of  freedom 
from  arrest  to  which  he  was  entided  from  the  moment 
he  received  the  protection  of  the  commissioners.^ 

In  the  present  case,  however,  the  Court  thinks  proper 
to  restrain  his  legal  right,  and  to  order  the  costs  to  be  paid 
out  of  the  estate;  that  is,  by  the  bankrupt,  for  requiring 
bis  liberty,  if  there  is  a  surplus ;  and  by  the  innocent 
creditors,  if  there  is  not ;  and  this,  too,  in  a  case  where 
die  assignees  were  not  before  the  Court, 

Mr.  Richards  for  the  respondents :  — 
Whatever  might  have  been  the  merits  of  the  peti- 
tioner's case,  if  he  had  refused  to  avail  himself  of  the 
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order,  he  is  now,  by  having  accepted  the  discharge,         J[832« 
estopped  from  objecting  to  its  legality.    He  has  virtually        , 
acceded  to  the  offer  made  by  the  Court  having  com-       \isLSBT. 
petent  jurisdiction  to  impose  the  terms;   and,  having 
taken  it  for  better,  cannot  reject  it  for  worse :  and  with 
respect  to  charging  the  costs  upon  the  estate  as  it  was, 
for  the  benefit  of  the  estate,  that  the  bankrupt  should 
not,  by  being  deprived  of  his  liberty,  be  incapacitated 
from  attending,  it  is  reasonable  that  the  estate  should 
pay  the  costs,  which,  in  the  extreme  supposition  of  a 
surplus,  always  falls  in  such  cases  upon  the  bankrupt. 

Sir  Edward  Suffden,  in  reply :  — 

It  is  the  common  practice  for  a  party  to  avail  himself 
of  one  part  of  an  order,  and  object  to  another  part ;  a 
practice  which,  of  course,  will  not  be  disregarded  in  an 
application  by  a  prisoner  to  be  restored  to  liberty :  and 
with  respect  to  the  terms  imposed,  the  Court  of  Review 
has  not,  nor  has  any  Court,  authority  to  withhold  a 
strict  legal  right  by  the  imposition  of  any  terms;  nor 
has  any  such  jurisdiction  ever  been  exercised  or  attempted, 
except  in  cases  where  the  Court  has  a  discretion  whether 
it  will  or  will  not  interfere. 

The  Lord  Chancellor  :' — 

It  appears  to  me,  that  the  attention  of  the  learned  j[ug.  4. 
Judges  in  this  case  was  pointed  somewhat  exclusively  to  1832. 
the  main  question  of  the  right  which  the  party  had  to 
be  discharged,  as  protected  against  the  capias  utbt" 
gatum;  that  this  question  having  been  elaborately 
argued  before  them,  and  disposed  of  by  them  most 
ably  and  satisfitctorily,  they  have  committed  an  over« 
sight  in  imposing  terms,  and  in  giving  costs  out  of  the 
estate.     Upon  the  latter  point  there  cannot,  indeed^  be 

Vol.  I.  o 
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1882.  any  doubt.  The  estate  was  not  before  the  Courts  the 
"""**  assignees  being  no  parties.  The  person  arresting  should, 
Heuiby.  ^o  doubt,  have  paid  the  costs;  but.  even  had  the  as-' 
signees  been  in  Court,  representing  the  estate,  it  is 
impossible  to  say  that  either  the  creditors,  if  it  proved 
deficient,  and  still  less  the  bankrupt,  if  there  were  a 
surplus,  should  pay  the  costs  of  his  being  illegally 
detained ;  nor  ought  the  condition  of  not  bringing  an 
action  to  have  been  imposed.  The  party  had  a  right  to 
his  discharge,  because  he  was  illegally  imprisoned,  and 
the  damages  to  which  he  may  also  be  entitled,  as  a  com- 
pensation for  the  past  detention,  had  nothing  to  do  with 
the  proceeding  instituted.  To  terminate  that  injury, 
courts  of  law,  in  the  exercise  of  their  discretionary  and 
equitable  powers,  are  in  use  to  impose  terms  of  not 
bringing  actions ;  but  that  is  where  they  are  resorted  to 
for  some  interposition  of  that  discretionary  kind,  or 
where  the  party  applying  has  put  himself  in  the  wrong, 
though  still  upon  the  whole  entitled  to  the  help  he  seeks. 
If  it  be  said,  and  this  seems  the  only  ground  upon  which 
either  part  of  tlie  order  can  be  rested,  that  the  bankrupt 
is  only  privileged  for  the  sake  of  the  estate,  and  to 
further  the  administration  of  the  bankrupt  law,  the 
answer  is,  that  the  way  in  which  this  object  has  been 
attained  by  our  legal  polity  is  to  give  privilege  to  the 
individual,  to  vest  in  the  individual  a  certain  right,  and 
to  give  him  redress  when  that  right  is  violated,  (a)  The 
very  restraining  him  from  suing  shews  this,  because  it 
recognizes  in  him  a  right  of  action.  Action  for  what  ? 
for  injury  done  as  to  himself,  not  to  the  estate ;  and  as 
for  the  estate  paying  the  costs  of  the  liberation  because 
it  is  benefited,  the  party  whose  witness  has  been  arrested 

^  (a)  5  G.  2.  C.  50.  8.  5 ;  6  G.  4.  c.  16.  s.  1 17;  5/.  a  day  totte*. 
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benefits  as  much  by  his  discharge,  but  is  never  made  to        1832. 

pay  the  expense  of  it.  „■ 

,  Ex  parte 

The  objection  to  this  application  was  chiefly  made       Helsby. 

here  upon  the  party  having  given  his  undertaking,  and 

taken  advantage  of  the  order,  instead  of  refusing  and 

appealing ;  but  can  a  person  in  custody  be  said  to  give 

an  undertaking  when  the  Court  makes  it  the  condition 

of  his  discharge;  or  can  the  accepting  his  liberation, 

upon  terms  so  imposed,  bind  him  to  adopt  the  whole 

order,  or  estop  him  to  dispute  any  part  of  it  ?     Clearly 

not,   where  the  false  imprisonment  was   by  reason  of 

iiTegularity  in  an  attachment,  in  which  Lord  Eldon  did 

not  feel  himself  at  liberty  to  give  up  the  jurisdiction  of 

restraining  an  action^  because,  although,  as  he  observed, 

**  the  jurisdiction  was  very  strong,"  yet  he  held  himself 

bound  by  the  case  in  1  Verrwn^  Bayley  v.  Devereuxy  269, 

and  May  v.  Hook,  1  Dick.  619,  before  Lord  Bathurst ; 

but  the  ground  was,   that  a  court  of  law  could  not^ 

from  the  nature  of  the  thing,  try  the  regularity  of  an 

attachment  here,  and  he  referred  the  claim  of  the  party 

to  compensation.     Frowd  v.  Lawrence,  \  J.  if  W,  655, 

is  another  authority  which  I  have  followed  in  one  case 

since  I  came  into  this  Court,  not  thinking  myself  at 

liberty  after  that  decision  to  refuse  the  jurisdiction.     It 

is  plain  that  the  expression  of  Lord  Eldon,  as  to  the 

severity  of  the  jurisdiction,  would  have  been  applicable 

to  a  case  like  the  present  with  tenfold  force,  while  there 

is  nothing  at  all  here  to  let  in  the  authority  or  principle 

of  the  decisions  in  those  cases,  and  they  are  any  thing 

rather  than  fit  to  be  extended  in  their  application* 

As  to  the  condition  and  the  costs  the  order  must  be 

Reversed. 
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C.  R.  Er  parte  RAFFENSTEIN. 

Sept.  27, 

1832.  1  HIS  was  a  petition  presented  by  the  son  of  the  bank- 
rfth^^d ****^°'*  rupt,  stating  that  he  acted  under  a  power  of  attorney 
ment  oft  bank-  from  his  father,  who  was  abroad. 

b«%ttponed^  It  Stated  that  his  father  had  been  declared  bankrupt, 
f^**^"*^.'.  but  that  the  advertisement  had  not  appeared  in  the 
of  the  creditors    Gazette,  and  that  the  commissioner  had  stated  that  he 

had  not  the  power^  although  he  thought  it  a  proper  case, 
to  stay  the  advertisement  for  a  longer  period. 

That  the  publication  of  the  bankruptcy  would  be  pre- 
judicial to  the  bankrupt,  and  defeat  a  proposal  which 
had  been  made  to  the  creditors  for  the  settlement  of 
their  debts. 

That  a  meeting  of  all  the  creditors  in  England,  and 
of  all  the  known  agents  of  creditors  abroad,  consisting 
in  the  whole  of  thirty-two  in  number,  had  been  sum- 
moned ;  that  twenty-three,  including  all  the  largest  cre- 
ditors and  the  petitioning  creditor,  had  attended,  and 
unanimously  resolved,  <<  Uliat  it  is  their  wish  that  the 
declaration  of  bankruptcy  should  not  be  advertised  for  a 
week,  to  give  the  petitioner  an  opportunity  of  consulting 
his  friends,  in  order  to  make  the  creditors  an  offer  of 
10««  in  the  pound." 

It  prayed  that  the  publication  of  the  advertisement 
might  be  postponed  for  seven  days. 

Mr.  Montagu  for  the  petition. 

The  moment  the  petidon  was  opened,  Sir  George  Bo9e 
said,  ^^  No  instance  of  such  an  application  could  be  pro- 
duced; that  it  would  be  injurious  to  absent  creditors; 
and  that  the  advertisement  was  never  stayed,  unless 
there  were,  on  the  proceedings,  defect  in  one  of  the 
requisites  to  establish  the  bankruptcy." 
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Mr.  Montagu : — There  is  no  necessity  for  precedent,        1832. 
the  principle  being  clear.     Where  a  commission  issues,        — 
it  is  the  bounden  duty  of  the  petitioning  creditor  not  to  Raffknwbin. 
use  the  commission  as  a  means  to  obtain  better  terms 
than  the  other  creditors  (a);  but  it  is  his  duty  also  not  to 


(a)   5  Geo,  4.    c  30.    8.  34 ;  venience  the  effect  of  the  bank- 

6  Geo  4.  c.  16.  8.  8.     JBx  parte  nipt  laws  is  destroyed." 
Laytatij  1801,  6  Fes.  437:  '^The        Here  it  will  be  observed^  that 

general  orders  in  bankruptcy  must  the  using  a  docket  or  comoiis- 

be  applied  4irith  regard  to  cases,  sion,  as  a  means  of  benefiting  the 

in  whichy  from   the  difficulties  petitioning  creditor,  by  holding 

that  may  occur,  fourteen  days  it   over  the  bankrupt,  without 

and    sometimes   more    may   be  proporing  an  arrangement,  is  the 

necessaiy  for  opening  a   com-  evil  which  presented  itself  to  the 

mission :  but  I  am  not  at  present  mind  of  Lord  Bldmi, 
disposed  to  say,  that  in  all  cases        In    ex  parte  Bourne,    1809, 

the  solicitor  taking  out  the  com-  16  Ves.XSO,  Lord  Eidan  says: 

mission  has  a  right  to  hold  the  "  Admitting  that  the  object  of 

other  creditors  at  ann*s  length ;  settling  the  affairs  by  a  compo- 

not  proposing  an  arrangement,  sition  may  be  very  meritorious, 

while  the  parties  stand  merely  in  the  act  of  striking  a  docket,  with 

the  rela^on  of  debtor  and  credi-  the  mere  purpose  of  avoiding  a 

tor;  but  taking  out  a  commis-  commission,  may  lead  to  so  much 

sion,   and   holding  it  over  the  mischief,  that,  though  in  many 

bankrupt ;  sealing  up  his  mouth ;  instances  the  result  may  be  bene> 

and,  instead  of  executing  the  com-  ficial,  that  purpose,  when  it  ap- 

mission  with  all  due  diligence,  as  pears  plainly  before  me,  must  be, 

(Erected  by  the  Great  Seal,  mak-  as  far  as   it  can  be  rationally, 

ing  it  the  means  of  bartering  for  discountenanced." 
some  other  arrangement.    Such        This  observation  manifestly  re- 

a  use  of  a  commission,  though  it  fers  to  the  impropriety  of  a  peti- 

may  be  expedient  in  some  cases,  tioning  creditor  striking  a  docket 

will  be  grossly  enormous  in  many,  not  to  prosecute  a  commission, 

and  is  an  abuse  of  the  authority  but  to  use  it  as  an  engine  of 

of  the  Great  Seal,  upon  which  I  extortion, 
should  be  disposed  to  sa}',  a  com-        In  ex  parte  Masferman,  181 1, 

mission  so  conducted  should  not  18  Vet.  S98,  Lord  Eldon  says: 

be  executed.    The  consequence  '*  I  am  sorry  to  observe  an  old 

is^  that  under  a  notion  of  con-  practice  still  prevailing  of  striking 
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1632.        injure  the  bankrupt^  or  the  general  body  of  creditors, 

by  proceeding  with  the   commission,   if  he   can   with 

Raffembtein.  propriety  accede  to  proposals  of  arrangeijpent  made  for 

the  benefit  of  all  parties. 

With  respect  to  not  staying  the  advertisement,  unless 
for  defect  of  requisites,  which  certainly  is  the  law,  {ex 
parte  Ainsworth^  2  G,S;J.  89,)  this  is  only  upon  an 
application  adverse  to  the  petitioning  creditor;  but,  in 
the  present  case,  the  petitioning  creditor  consents ;  and, 
as  before  the  bankruptcy  is  found,  the  Court  is  in  the 
constant  habit  of  granting  time  upon  a  reasonable  pros- 
pect of  arrangement,  the  same  disposition  will  extend  to 
the  present  case,  the  only  object  of  which  is  to.  attain, 
without  the  disgrace  of  a  public  declaration  of  bank- 
ruptcy, what  at  the  second  meeting  would  be  a  matter 


a  docket,  for  the  purpose,  not  of  <J-  B.  It4.— <<  A  commission  of 

following  it  up  with  a  commis-  bankruptcy,  dated  on  the  11  th  of 

sion,  but  merely  to  compel  the  Augu&t,  being  produced  to  the 

debtor  to  come  into  a  compo-  commissioners   on  this  day,  to 

sition,  by  prevailing  on  his  friends  be  opened,  they  refused  to  pro- 

to  contribute.  In  a  late  instance,  ceed  upon  it  without  the  special 

a  solicitor  in  the  country  directed  order  of  the  Lord  Chancellor, 

his  agent  in  town  to  strike  a  Mr.  Jfbn^agu  applied  to  the  Lord 

docket,  but  on  no  account  to  Chancellor  for  the  order.    The 

proceed  to  a  commission    until  Lord  Chancellor  made  the  order, 

it  was  seen  what  would  be  the  taking  the  distinction,  that,  where 

eflfect."  the  delay  was  occasioned  by  the 

\  Again :  ^*  I  do  not  approve  this  bankrupt  himself,  the  commis- 

use  of  a  commission  of  bank*  sioners  may  proceed,  not  where 

ruptcy  to  grind  an  unfortunate  it  is  occasioned  by  the  petitioning 

man,  and  will  give  no  assistance  creditor.    The  commission  pro- 

to  such  a  purpose."  ceeded  accordingly." 

Here  the  object  is  the  same—  Here  the  very  same  principle 

to  prevent  the  oppression  of  the  appears— the  ease  of  the  bank, 

bankrupt,  and  extortion  by  the  rupt,  and  the  prevention  of  op* 

petitioning  creditor.  pression  by  the  petitioning  ere* 

Harmott*i  Case,  ISH,  3  Vet,  ditor. 
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of  course.     In  ex  parte  Fletcher^  1  Bose,  357  and  454,        1838. 

and  ex  parte  OgiXby^  1  G.  ^  J.  250,   although  there 

were  good  requisites  to  support  the  commission,   the   Ratfenstein. 

advertisement    was    stayed,    the    creditors  wishing  to 

supersede. 

Per  Curtain:  —  It  would  be  injurious  to  absent  cre- 
ditors, and  no  precedent  can  be  adduced. 

Dismissed  with  costs. 


Ex  parte  FORSTER.  q  g 

1  HIS  was  a  petition  praying  for  a  new  choice  of  as-        1832  ' 
signees,  in  the  place  of  an  assignee  who  had  absconded ;  Upon  a  new 
and  that  the  assignment  might  be  vacated,  according  to  ^^thm  it 
the  usual  course  of  proceeding,  before  the  present  act  "°  n«sc«»ty  to 
came  into  operation,  (a)  ugnment 

(a)  6  Geo.  4.  c.  1 6.  8. 6S : "  Aod  ment  or  aasignments  of  the  debts 
be  it  enacted,  thiit  the  Lord  and  eflfecU  unrecei?ed  and  not 
Chancellor  may,  upon  petition,  disposed  of  by  the  then  assignee 
order  any  conveyance  or  assign-  or  assignees  to  any  other  person 
ment  dther  of  the  real  or  per*  or  persons  to  be  chosen  by  the 
sonal  estate  of  the  bankrupt,  crecUtors  as  aforesaid,  or  to  ez<- 
made  either  to  assignees  ap-  ecute  a  new  conveyance  of  the 
pointed  by  the  oomraissioners  er  real  estate  unsold  or  not  con- 
chosen  by  the  creditors,  and  veyed  to  such  person  or  persons, 
any  enrolment  thereof,  to  be  and  in  such  manner  as  the  Lord 
vacated,  provided  that  no  title  Chancellor  shall  direct ;  and  if 
of  any  purchaser  under  any  con-  such  new  assignment  shall  be 
veyance  prior  to  such  order  be  ordered,  the  debts  and  personal 
thereby  affected,  and  that  no  estate  of  the  bankrupt  shall  be 
estate  previously  barred  be  there-  thereby  vested  in  such  new  as- 
hy revived ;  and  the  Lord  Chan-  signees,  and  it  shall  be  lawful 
cellor  may  order  the  commit-  for  them  to  sue  for  the  same, 
sioners  to  execute  a  new  assign-  and  to  discharge  any  action  w 

G  4 


88  CASES  IN  BANKRUPTCY. 

16S2:  Mr.  Jacob  for  the  petition :  — 

The  words  of  sect.  26  of  1  W.  4,  c.  56,  are  «  And  be 

FoBSTEa.  it  enacted,  timt  where  any  person  shall  have  been  ad- 
judged a  bankrupt,  all  such  present  and  future  real 
estate  of  such  a  bankrupt,  whether  in  the  United  King'^ 
dom  of  Great  Britain  and  Ireland,  or  in  any  of  the 
dominions,  plantations,  or  colonies  belonging  to  his 
Majesty,  as  by  the  said  recited  Act  is  directed  to  be 
conveyed  by  the  commissioners  to  the  assignees,  shall 
vest  in  such  bankrupt's  assignee  or  assignees  for  the  time 
being,  by  virtue  of  his  or  their  appointment,  without  any 
deed  of  conveyance  for  that  purpose;  and  as  often  as 
any  such  assignee  or  assignees  shall  die,  or  be  lawfully 
removed  or  displaced,  and  a  new  assignee  or  assignees 
shall  be  duly  appointed,  such  of  the  aforesaid  real  estate 
as  shall  remain  unsold  or  unconveyed  shall,  by  virtue  of 
such  appointment,  vest  in  the  new  assignee  or  assignees, 
either  alone  or  jointly  with  the  existing  assignees,  as  the 
case  may  require,  without  any  conveyance  for  that 
purpose.*' 

As  the  words  are,  <^  When  asiy  person  hath  been  ad" 
Judged  a  bankrupt,  &c.  the  estate,  &c.  shall  vestj*'  the 

suit,  or  to  give  any  acquittance  so  removed;  and  if  such  new 
for  such  debts,  as  efiectually  as  conveyance  as  aforesaid  shall  be 
the  former  assignees  might  have  ordered  as  aforesaid,  it  shall  be 
done;  and  the  commissioners  valid  without  any  conveyance 
shall,  in  the  two  London  Ga-  from  any  former  assignee  or  as- 
zettes  next  after  the  removal  of  signees,  or  his  or  their  heirs  or 
such  assignee  or  assignees,  and  assigns,  provided  that  the  order 
such  new  appointment  as  afore-  so  made  for  vacating  any  bargain 
said,  cause  advertisements  to  be  and  sale  be  enrolled ;  and  any 
inserted,  giving  notice  of  such  bargain  and  sale  to  be  executed 
removal  and  appointment,  and  in  pursuance  thereof  shall  be  en- 
directing  persons  indebted  to  the  rolled  in  the  same  court  as  the 
bankrupt's  estote  not  to  pay  any  first  bargain  and  sale  of  the  same 
debt  to  the  assignee  or  assignees  estate  was  enrolled." 
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act  seems  to  contemplate^  not  previous  but  future  com-        18d2, 


missions. 


The  Court  thought  that  there  was  not  any  necessity 
for  vacating  the  assignment ;  but  Sir  G.  Rose  added, 
"  You  will  take  an  order  for  a  new  choice^  upon  which 
the  creditors  will  act  or  not,  as  they  think  fit."  (a) 


Ex  parte 

FORSTER. 


Ex  parte  LAUTOUR.  C.  R. 

rp  Junen, 

1  HIS  was  a  petition  to  supersede^  with  the  consent  of        1832. 

creditors.  Upc«  luper- 

aedeas  by  con- 
sent,  a  pur- 
Mr.  Russell  appeared  for  a  purchaser  under  the  com-  ciiMer  is  entitled 

mission,  and  stated  that  there  were  judgment  creditors  nified'agidnst 
before  the  commission  issued,  who,  upon  the  commission  J»<^«?«"*»  j?**** 

^  stanuinc  before 

being  superseded,  would  invalidate  his  purchase;  and,  the buikmptcy. 
as  upon  a  supersedeas  by  consent,  one  of  the  conditions 
always  was,  that  the  bankrupt  should  confirm  the  sale ; 
he  was  entitled  to  be  indemnified  against  any  proceed- 
ings by  the  judgment  creditors ;  and  of  thb  opinion  was 
the  Court,  who  said,  that  upon  entering  on  the  record 
a  satisfaction  of  the  judgments,  and  confirmation  by  the 
bankrupt  of  the  purchaser's  title,  a  supersedeas  should 
issue. 

Mr.  Montagu  for  the  petitioner. 


(«)  Qu.  Does  sect.  26.  extend  to  copyholds  vhich  are  not,  by 
the  statute  of  George,  directed  to  be  conveyed  to  the  assignees? 
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West. 

Nov.  3, 

1832. 

If  a  solicitor 
refuses  to  de- 
liver the  pro- 
ceedings to  the 
assignee,  the 
order  is  of 
course  with 
costs. 


Ex  parte  CROWE.— In  the  matter  of  WHARTON. 

1  HIS  was  a  petition  by  the  surviving  assignee,  against 
the  former  solicitor  to  the  commission,  for  the  deliverv 
of  the  commission  and  proceedings ;  and  that  the  costs  of 
this  application  might  be  paid  by  the  solicitor. 

Mr.  Tlinss  and  Mr.  HinUm  for  the  petition. 

Mr.  C  BomiUy^  contrd,  stated,  that  the  solicitor  had 
been  served  with  notices  from  many  of  the  creditors  not 
to  part  with  the  proceedings,  as  a  petition  was  pending 
to  remove  the  assignee. 

The  Court  said,  that  it  had  always  been  a  matter  of 
course,  if  a  solicitor  refused  to  deliver  the  proceedings 
to  the  assignees,  for  the  order  to  be  made  with  costs ; 
and  it  was  so  obdered.  (a) 


L.C. 

March  28, 

1832. 

If  a  creditor  pe- 
tition to  super- 
sede, or  that  the 
assignees  be  re* 
movedy  and  the 
supersedeas  is 
refused,  but  the 
assignees  are 
removed,  upon 
the  petitioner's 
counsel  under- 
taking that  the 
petitioner 
should  prove, 
the  creditor 
cannot  appeal  as 
to  the  super- 
sedeas. 


Ex  parte  GREEN. —  In  the  matter  of  ELGIE. 

A.  PETITION  was  presented  by  the  petitioner,  a  cre- 
ditor who  had  not  proved,  praying  that  the  commission 
might  be  superseded;  but  if  the  said  commission  was 
not  superseded,  that  the  assignees  might  be  removed. 

The  petition  was  heard  by  the  Vice-Chancellor  on 
the  3d  of  November  1830,  who  dismissed  the  petition 
with  costs;  but  upon  the  undertaking  of  the  petitioner's 
counsel  that  the  petitioner  would  go  in  and  prove,  the 
Vice-Chancellor  ordered  the  assignees  to  be  removed 
—  the  costs  of  so  much  of  the  petition  as  sought  such 
removal  to  be  paid  out  of  the  estate. 

The  order  was  settled  by  the  solicitors  of  all  parties. 


(a)  Kx  parte  Hardt^t  1  Rose,  306, 
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and  drawn  up,  reciting  the  undertaking  to  prove;  and        1832. 

the  new  assignee  was  appointed.  " 

This  was  a  petition  of  appeal,  and  prayed  that  so        G&een. 

much  of  the  Vice-Chancellor's  order  as  dismissed  the   ^°  ^^  matter 

of 

petition  with  costs  might  be  reversed^  and  that  the  com-        Elgis. 
mission  might  be  superseded. 

Mr.  Pepi/8  and  Mr.  Russell  for  the  petition. 

Sir  Edward  Sugden  and  Mr.  Duckworth  for  the  peti- 
tioning creditor. 

Mr.  Montagu  for  the  assignees. 

Mr.  Jacob  for  the  bankrupt. 

The  respondents  objected  to  the  appeal  being  heard^ 
on  the  ground  that  the  petitioner  had  acquiesced  in  the 
commission,  by  obtaining  the  order  for  the  removal  of 
the  assignees. 

The  Lord  Chancellor  thought  the  objection  valid; 
that,  after  the  undertaking  to  prove,  the  petitioner  ought 
not  to  object  to  the  validity  of  the  commission ;  and  the 
appeal  was  dismissed  with  costs. 

The  petitioner  presented  a  petition,  prajring  that  the      July  28, 
appeal  might  be  reheard.  1832. 

In  support  of  this  application,  it  was  stated  by  the 
petitioner,  that  if  he  had  been  in  court  when  the  Vice- 
Chancellor  made  the  order  for  removal,  and  had  known 
the  effect  of  such  an  order,  he  would  not  have  given  the 
undertaking  to  prove;  and  further,  that  he  had  never 
intended  to  prove. 

The  Lord  Chancellor  continued  of  the  same  opi- 
nion, and  the  rehearing  was  refused. 
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C.  of  R.         ^  P«^  COTES  WORTH.  —  In  the  matter  of 

March  1,  VANZELLER. 

1832.  ri\ 

An  agent  for  •■-  HIS  petition  Stated,  that  the  bankrupt  was  indebted 

a  public  com.  ^  ^  public  bodv  in  the  Brazils,  which  had  attached 

pany  abroad  r  ft  » 

may,  to  the        property   abroad   sufficient   to  cover   the  debt ;    that, 

prejudice  of  the  ■■•    -j       j  •  i        .1  •     •  •     ^ 

baukrupt,prore,  &t  a  dividend  meeting  under  the  commission  against 
with  the  consent  ^^  bankrupt,  an  acent  of  the  public  body  abroad  was 

of  the  assignees,  *  ^  ^  *^  * 

on  behalf  of  the  permitted  to  prove  the  debt,  upon  a  deposition  that 
bills  of  Jz-  the  bankrupt  was,  at  and  before  the  date  and  issuing 
c  ange.  forth  of  the  commission,  and  still  continued  to  be,  justly 

and  truly  indebted  to  him,  said  deponent,  in  the  sum  of 
10,000/.  upon  and  by  virtue  of  three  bills  of  exchange, 
bearing  date,  &c.  drawn  by  the  bankrupt  and  co., 
accepttfd  by  the  bankrupt,  and  payable  to  and  in- 
dorsed by  the  treasurer  of  the  public  body ;  and  that  the 
consideration  for  the  said  bills  of  exchange  was  money 
had  and  received  by  the  said  drawers  thereof,  to  and  for 
the  use  of  the  Brazilian  government ;  and  that  he  had 
not,  nor  had  any  person  by  his  order  or  for  his  use,  to 
the  knowledge  or  belief  of  him  the  said  agent,  received 
any  security  or  satisfaction  whatsoever,  save  and  except 
the  said  three  bills." 

The  proof  was  admitted  by  consent  of  the  assignees. 
The  petition  prayed  that  the  proof  might  be  expunged. 

Mr.  Montagu  and  Mr.  Sharps  in  support  of  the  peti- 
tion, stated,  that  the  proof  ought  not  to  have  been 
admitted,  so  as  to  prejudice  the  rights  of  the  bankrupt, 
without  his  consent,  which  had  never  been  obtained; 
that  the  regular  course  before  the  Chancellor,  when  any 
proof  was  admitted  contrary  to  the  statutable  mode,  was 
to  prevent  the  creditor  interposing  either  in  the  choice  of 
assignees,  or  in  the  certificate ;  and  that  commissioners 
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never  admit  such  proof  where  it  may  affect  the  cer-        1832. 
tificate.  — ^ 

They  cited  the  case  of  the  Portsmouth  Bank  (a),   Cotesworth. 
where  the  admiralty,  to  prevent  discontent  in  the  fleet,  ^°  '^«  matter 
took  up  the  notes  held  by  the  sailors,  and  was  permitted     Vanz£ller. 
to  prove,  but  not  to  interfere  in  the  choice  of  assignees, 
or  the  certificate ;   and  ex  parte  Evans  (&),    where  a 
receiver  was  permitted  to  prove,  but  not  to  interfere  in 
the  certificate :  Brown  v.  Carr  (c),  where  it  is  stated 
that  the  right  to  interfere  with  the  certificate  is  a  per- 
sonal right  in  the  creditor,  upon  whom  it  is  a  moral 
obligation  to  sign,  if  the  bankrupt  has  conformed  :  and 
ex  parte  Herbert  {(i),  where  it  was  decided^  that  when  a 
creditor  assigns  his  debt,  the  right  of  signature  of  the 
certificate  remains  in  the  original  creditor.     They  said 
there  were  various  objections  to  this  proof : 

1st.  It  was  proved  by  an  agent,  who,  except  in  the 
case  of  policies  of  insurance  by  6  Geo.  4.  c.  16.  s.  53, 
and  corporate  companies  by  s.  46,  have  no  right  to 
prove,  (e) 

2dly.  llie  agent,  in  his  proof,  did  not  say  or  pretend 
to  say  that  he  had  given  any  consideration  for  the  bills 

(a)  1  Mont,  i  Gregg,  Dig.  31.  Sect.  S3.   **  That  the  person 

(b)  1  Mont.S^Gregg^  Dig.  150.  effecting  any  policy  of  insurance 

(c)  7  Bing,  508.  upon  ships  or  goods  with  any 
{f)  8  GL  ^  J.  66.  person  as  a  subscriber  or  under- 
{e)  Sect.  46.  ^  And  all  bodies  writer,  becoming  bankrupt,  shall 

politic  and  public  companies,  in-  be  entitled  to  prove  any  loss  to 

corporated  or  authorized  to  sue  which  such  bankrupt  shall    be 

or  bring  actions  either  by  charter  liable  in  respect  of  such  sub- 

or  act  of  parliament,  may  prove  scription,  although  the  person  so 

by  an  agent,  provided  such  agent  effecting  such  policy  was  not  bene* 

shall  in  his  deposition  swear  that  ficially  interested  in  such  ships  or 

he  is  such  agent  as  aforesaid,  and  goods,  in  case  the  person  or  per- 

that  he  is  authorized  to  make  sons  so  interested  is  not  or  are 

such  proof."  not  within  the  united  realm." 
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1832. 

'■         upon  which  he  had  proved,  and  whidi  he  in  fact  held 

CotesS^rth.   ^'^^  ^^  principals,  who  were  abroad. 

In  the  matter       3dly.  That  as  the  proof  was  on  the  behalf  of  a  ere- 

Vanzbller.    ^^^^  abroad,  the  pix)of  could  only  be  according  to  the 
mode  pointed  out  by  s.  46. 

They  added^  that  the  consequence  of  permitting  this 
proof  to  stand,  instead  of  reducing  it  to  a  claim,  would 
be,  that  the  bankrupt  would  be  kept  out  of  his  cer- 
tificate for  at  least  a  year,  as  the  agent  could  not  be 
expected  to  sign  it  without  the  consent  of  his  principal, 
which  could  not  be  obtained  for  twelve  months;  and 
that  this  commission  issued  in  July  1831. 

Mr.  Wtgramy  for  the  creditor,  insisted,  that  as  the 
debt  had  been  proved  by  consent  of  the  assignees,  it 
could  not,  upon  this  petition,  be  varied  upon  suggestion 
that  it  might  injure  the  bankrupt. 

And  of  this  opinion  was  the  Court,  by  whom  the 
proof  was  ordered  to  stand,  and  not  to  be  disturbed ; 
but  that  the  payment  of  a  dividend  should  be  stayed 
until  the  amount  of  property  received  abroad  was 
ascertained. 


L.  C.        Ex  parte  the  LANCASTER  CANAL  COMPANY. 
May  10,         —  In  the  matter  of  DILWORTH,  ARTHING- 
1832.  TON,  and  BIRKETT. 

Canal  shares,  if 
deemed  penonal   fw^ 

property,  are  I  HE  petition  Stated,  that  on  the  22d  of  February  1828 
dauseofre-  the  petitioners  had  presented  two  petitions;  the  one 
puted  owner-     jj^j.  ^^  g^|^  ^f  Certain  Canal  shares,  the  other  to  prove 

9>495/.  against  the  separate  estates  of  Dibvorth  and  of 
ArthingUm.  The  petition  then  stated,  that  in  August 
1828  the  Vice-Chancellor  decided  in  favour  of  the  peti- 
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tioners  upon  the  petition  as  to  the  sale  of  the  shares,        1882. 

(see  1  MaiUagUy  116,  where  the  case  is  reported,)  and         

against  them  upon  the  petition  as  to  the  proof.     (See  the 

1  ManioffUy  27.)    That,  from  the  decision  of  His  Honor     ^  ^^a^*^"* 
in  favour  of  the  petitioners^  the  assignees  had  presented      Company. 
their  petition  of  appeal,  which  was  beard  before  the       the  ^matter 
Lord  Chancellor  on  the  14th  of  August  1829;  and  on      Dilwo&th 
the  5th  of  December  1829  the  decision  of  His  Honor 
was  reversed,  on  the  ground  that  the  canal  shares  were 
goods  and  chattels,  and  in  the  reputed  ownership  of 
John  Dilworthy  one  of  the  bankrupts.     (See  1  Montagu, 
120.) 

The  petition  further  stated,  that,  pending  such  peti- 
tion of  appeal,  the  present  petitioners  did  not  think  it 
right  to  present  a  petition  of  appeal  from  the  decision  of 
His  Honor  against  the  petitioners,  inasmuch  as  their 
debt  would  be  secure,  unless  the  decision  of  His  Honor 
as  to  the  canal  shares  was  reversed.  That  on  the 
6Ui  day  of  November  1829  the  present  petitioners  pre- 
sented their  petition  of  appeal  to  reverse  the  decision  of 
His  Honor  against  tiiie  present'  petitioners. 

That  this  petition  was  heard  in  1830,  and  on  the 
25th  of  January  1831  the  decision  of  His  Honor  was 
confirmed  by  the  Lord  Chancellor  Uyndhurst.  (This 
petition  and  the  appeal  are  reported  in  1  McntagUy  27.) 
The  petition  further  stated,  that  the  petitioners  were 
advised  that  the  decision  of  Lord  Lyndhur^,  on  the 
5th  of  December  1829,  that  the  canal  shares  were  goods 
and  chattels,  and  in  the  reputed  ownership  of  John  Dil- 
foorthy  was  erroneous;  and  it  prayed,  that  the  said  order 
of  Lord  Lyndhurtt  might  be  reversed. 

The  Solicitor  General,  Mr.  Montagu,  and  Mr.  Duek^ 
worth  for  the  petition. 

There  was  some  preliminary  discussion  as  to  the  right 


and  others. 
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1832.  of  appealbg  from  the  decision  of  Lord  Lyndhurst;  but 

upon  referring  to  ex  parte  Bilker,  1  Mont.  §•  Mac,  79, 

the  And  ex  parte  BoUand,  1  Mont.  Sf  Mac.  324,  it  was  deter- 

Lamcastke  mined  that  tliere  was  no  objection  to  the  hearing  the 

CoMPAMT.     petition. 
In  the  matter 
of 
DiLwoRTH  The  argument  then  proceeded  as  follows:  —  When 

the  petition  was  argued  before  Lord  Lyndhurgt,  tlie 

counsel  for  the  petitioners  were  takeA  by  surprise,  as 

thej  came  prepared  to  argue,  not  whether  the  case  of 

die  Vauxhall  Bridge  Company  should  be  over-ruled,  but 

whether  the  present  case  was  within  the  decision  of  the 

case  of  the  Vauxhall  Bridge  Company.     At  present  the 

authorities  in  favour  of  the  petitioners  are,  first,  the 

decision  of  Sir  John  Leach  in  the  year  1821  (a),  and  it 

must  be  remembered  that  it  was  a  decision  against 

Mr. BeOj  who  had  not  advised  his  clients  to  appeal; 

and,  secondly,   of  the  present  Vice-Chancellor.     The 

authority  against  the  petitioners  is  the  decision  of  Lord 

Lyndhurst. 

The  questions  are  two  : 

1st.    Are  the  canal  shares  goods  and  chattels 

within  the  meaning  of  the  section  ? 
2dly.  If  they  are,  were  th^  in  the  order  and 
disposition  of  the  bankrupts? 

1st.  Are  they  goods  and  chatteb  within  the  Act? 

In  the  construction  of  this  statute  there  are  two  rules 
to  be  observed:  1st*  This  statute  is  to  be  construed 
strictly,  as  is  stated  by  Lord  Tenterden  in  Greening  v. 
Clarky  i,  B.^C.  318,  where  lie  says,  '<  The  effect  of  the 
21  J.  1,  c  19,  s.  11,  is  to  render  the  property  of  one 
person,  under  certain  circumstances,  available  as  a  fund 
for  payment  of  the  debts  of  another.     Such  a  statute. 


(a)  E9  parte  Vaiurhatt  Company^  1  Gi»K\Q\. 
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although  in  some  cases  very  beneficial,  should  not  be        1832. 
applied  to  any  that  do  not  come  witliin  the  words  pf  it"        " 

2dly.  As  it  is  a  general  rule,  in  the  construction  of        'the'' 
statutes,  that  regard  is  to  be  had  to  the  subject  matter     Lancastbr 
for  which  the  statute  was  framed,  and  as  the  bankrupt      Compaky. 
laws  are  framed  mainly  with  respect  to  the  credit  gained  ^"  the  matter 
by  personal  property,  there  will  not  be  any  disposition      Dilworth 
in  the  Court  to  extend  this  statute  to  property  savouring     *°    ^   ^ 
of  the  realty.     That  the  bankrupt  laws  relate  chiefly  to 
personal  property  may  be  inferred  from  the  nature  of 
trade,   and  from  the  observation  made  b^  the  Court 
in  Port  v.  TtirtoUi  2  Wils.  169,  where  it  is  said,  "  From 
the.  idea  we  have  of  merchandize,   the  line  may  be 
drawn  between  the  landowner  and  the  merchant;  one 
would  wonder  there  could  ever  have  been  any  doubt 
about  a  farmer ;  for  if  every  buyer  and  seller  was  liable 
to  be  a  bankrupt,  many  of  the  first  persons  in  the  king- 
dom might  be  liable  to  be  so.     Whatever  the  owner  of 
land  in  fee  may  do,  surely  he  who  rents  it  may  do  the 
same;  if  the  ibimer  {the  owner  in  fee)  may  be  a  buyer 
and  seller,  and  not  liable  to  be  a  bankrupt^  why  may  no.t 
the  farmer  be  so  also  ?     His  tilling  the  land,  husbandry, 
and  stock  on  his  farm,  are  known  to  every  body ;  yet 
he  seeks  his  living  by  buying  and  selling.    The  buying 
and  selling  which  is  within  those  statutes  is  to  be  con- 
fined to  persons  who  live  by  a  credit  gained  on  an 
uncertain  capital  stock." 

Upon  this  pnnciple  the  statute  has  been  held  not  to 
extend  to  chattels  real^  as  a  term  for  years  of  land,  or 
to^shares  in  a  bridge  company  (a),  or  to  utensils  fixed  to 
the  freehold.  (6)     It  has  been  so  determined,  because 


(a)  Ryal  V.  Rowles,  1  Vet.  sen.  574 ;  Gordon  v.  East  India  Corn- 
pant^,  7  T.  R.  234. 

(h)  Roe  V.  GaUiers,  2  T.  R.  140;  Horne  v.  Baker,  9  East,  237; 
Jonesy,  Gibbons,9Ves.  410;  ex  parte  Vaujthall  Bridge^  1  G,S^J*  10^« 
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1832.  these  different  species  of  property  partake  of  the  nature 

■""""-"  of  realty :  not  of  the  nature  of  bales  of  merchandize, 
the  In  the  case  of  the  Vauxhall  Bridge  Company,  1  G.  $*  J. 

Lancastee  105   gjf  j^i^  Leach  determined  that  the  shares  were 

Canal  •  .         <r^  . 

CoMPANT.     not  within  the  statute,  as  the  Bndge  Corporation  was 
In  the  matter  g^jg^j  ^f  ,^i  ^^^jBite ;  and  the  reason  of  this  is,  that  such 

DiLwoBTK  property  savours  of  the  realty ;  and  if  a  term  of  ten 
years  is  not  within  the  statute,  because  it  savours  of  the 
realty,  therefore  this  interest  in  canal  shares,  which  are 
perpetuities,  and  savour  more  of  the  realty,  are  subject 
to  the  same  exemption. 

From  the  year  1821,  when  this  case  was  decided, 
the  law  has  been  considered  settled;  and  it  is  to  be 
remembered,  that  from  this  decision  there  was  not  .any 
appeal,  (although  Mr.  Bell  was  the  comisel  for  the  party 
against  whom  the  Vioe-Chancellor  decided,)  the  prin- 
ciple upon  which  it  is  established  being  dear. 

Upon  this  principle  the  statute  has  been  held  to  ex- 
tend to  personal  chattels  in  possession,  and,  by  a  refine- 
ment, to  personal  chattels  in  action.  It  is  very  difficult 
to  conceive  how  the  public  could  be  misled  by  the  re- 
puted ownership  of  a  right  of  action  ;  but  it  has  been  so 
decided.     They  still,  however,  are  personal  chattels. 

Such  is  the  state  of  the  decisions  upon  this  subject. 

But  supposing  there  was  not  any  decision,  there  is  a 
rule  in  the  construction  of  statutes  which  will  explain 
the  meaning  of  the  legislature  upon  the  question  now 
before  the  Court. 

In  Thornborough  v.  Barber ^  3  Swans.  629^  the  Court 
says,  <<  There  ought  to  be  some  certain  rule,  and  the  best 
rule  in  the  construction  of  a  statute  is,  to  come  as  near 
the  rule  and  reason  of  the  common  law  as  may  be/' 
If  this  observaUon  is  well  founded,  if  there  ought  to 
be  a  certain  rule,  if  there  ought  to  be  uniformity  of 
decision,  there  will  be  little  difficulty  in  this  case,  as  it 

IS 
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has  been  decided,  in  Knapp  v.  Withams,  4  Ves.  430,  that  1832. 

a  sum  of  money  secured  upon  turnpike  tolls  is  an  in-  

terest  in  land  within  the  mortmain  act ;  and  in  Finch  'tie^ 

V.  Squire^  10  Ves.  41,  it  was  held,  that  money  secured  Lancaster 

1  .  !•    I  I  •  Canal 

by  assignment  of  the  poor  rates  and  county  rates  is  of     Company. 
the  same  nature  as  money  secured  upon  turnpike  tolls ;  matter 

and  in  Buckeridffe  v»  Ingham^  2  Ves.  652,  that  the  shares     Dilwoeth 
in  the  navigation  of  the  river  Avon,  under  the  statute     "*  ^*  ^"' 
10  Anne,  are  real  estate,  and  subject  to  dower.      In 
delivering  his  judgment,  the  Master  of  the  Rolls  says, 
*^  When  we  come  to  try  the  question  by  the  test  of 
Lord  Cohens  definition,  it  would  be  strange  to  say,  this 
right  of  making  all  these  cuts  and  erections,  and  re- 
ceiving certain  tolls  payable  by  all  persons  and  goods 
navigating  that  part  of  the  river,  does  not  savour  of  the 
realty ;  it  not  only  does,  but  it  partakes  of  it.    It  is  not 
the  soil,  which  I  hold  would  hardly  pass  to  the  grantee, 
but  it  is  a  right  arising  out  of  the  soil.    The  land  itself 
includes  every  profit  that  can  be  made  out  of  the  land ; 
therefore  this  act  cannot  be  construed  to  have  taken  out 
of  the  proprietois,  and  given  to  this  corporation,  the  soil, 
but  it  has  giveh  them  a  right  in  and  over  the  soil,  and 
certain  real  rights  arising  in  and  out  of  the  soil." 

But  it  is  said,  that,  whatever  may  be  the  law  in  gene- 
ral, in  this  particular  case  it  is  personalty,  by  the  express 
words  of  section  63.  of  the  statute. 

The  words  are,  **  that  the  said  sum  of  four  hundred 
fourteen  thousand  and  one  hundred  pounds,  or  such 
part  thereof  as  shall  be  raised  by  the  several  persons 
herein-before  named,  and  by  such  other  person  or  per- 
sons who  shall  or  may,  at  any  time  within  three  calendar 
nooiiths  fi:om  the  time  this  act  shall  obtain  the  royal  assent, 
become  a  subscriber  or  subscribers  to  the  said  naviga- 
tion, shall  be  divided  and  distinguished  into  four  thou- 

h2 
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1832.        sand  one  hundred  and  forty-one  equal  parts  or  shares^ 

at  a  price  not  exceeding  one  hundred  pounds  per  share  5 

the  ^^  H^  ^^  shares  be  deemed  personal  estates j  and  shall 

LA^cASTEa     f^  transmissible  as  such" 
Canal 

CoMPAMT.  The  question  is,  does  this  make  the  property  personal 

In     e^  ma    r  g^j^^j^Wy^  ,\  ^^  ^o  all  intents  and  purposes,  or  only  for 
DiLwoRTH      a  particular  purpose,  viz.  to  be  transmissible  as  such  ? 

Upon  the  words  of  this  clause  it  is  to  be  observed^ 
that  the  legislature  has  said,  not  that  the  property  shall 
be  goods  and  chattels,  which  are  the  words  in  the  clause 
relating  to  reputed  ownership,  nor  that  it  shall  be  deemed 
goods  and  chattels,  nor  that  it  shall  be  personal  estate^ 
but  simply  that  it  shall  <<  be  deemed  personal  estate,  and 
transmissible  as  such/' 

That  these  words,  <^  personal  estate,  and  transmissible 
as  such,"  do  not  necessarily  include  the  property  within 
the  reputed  ownership  clause,  is  obvious ;  for  a  term  of 
years  is  personal  estate,  and  transmissible  as  such ;  but 
it  is  not  within  the  operation  of  the  statute. 

There  are,  however,  certain  rules  in  the  construction 
of  statutes  which  will  remove  all  difficulty  in  the  solution 
of  this  question :  — 

1st,  That  the  statute  should  be  so  construed  that 

every  word  has  a  meaning ; 
2d,  That  remedial  statutes  must  be  construed  to 

suppress  the  evil  and  advance  the  remedy ; 
dd,  Tliat  the  words  in  all  the  clauses  should  be 
compared  and  considered. 
That  every  word  should,  if  possible,  have  a  meaning, 
and  that  it  should  not  be  supposed  that  the  legislature 
has  unnecessarily  used  any  words,  is  a  settled  rule  in  thie 
construction  of  statutes.      {Harcaurt  v.  Fax^  1  Shau\ 
582 ;  ex  parte  Burgess^  2  G.  SfJ.  193.) 

But  if  the  words  used  in  this  clause  are  construed  to 


aqd  pthen« 
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have  a  general  meaning,  the  greater  part  of  the  words  1832. 
must  be  adjudged  wholly  unnecessary ;  "  shcdl  be  per-  '  ^ 
sonal  estate**  would  have  been  suflScient  if  the  intent  the 

had   been   general^  and   the   words   "  transmissible  as     a-ancasteb 
such**  would  not  have  been  used;  and,  consequently,  if     Company. 
it  is  now  to  be  inferred  that  the  operation  should  be  '"  the^  matter 
general,   the  words  <<  and  transmissible  as  such**  are     DawoETa 
wholly  unnecessary ;  that  is,  for  this  construction,  four 
put  of  six  words  are  useless ;  but,  by  construing  it  in  a 
limited  sense,  every  word  is  operative. 

The  same  question  was  agitated  in  Rex  v.  HuU  Com- 
pany^  \  T>  R»  ^^^  Lands  were  purchased  by  a  oom- 
pany^  and  converted  into  a  dock,  according  to  an  act  of 
parliament,  which  declared  that  the  shares  of  the  pro- 
prietors should  be  considered  as  personal  property.  The 
Court  said,  <<  As  between  the  heir  and  execuilor  this  is  to 
be  considered  as  personal  property  ^  but  the  legislature 
did  not  intend  to  alter  the  nature  of  it  in  any  other 
respect** 

'  So,  too,  in  the  case  of  the  VauxhaU  Bridge  Com- 
pany (a),  the  words  were  of  the  same  nature,  but  not  so 
strong  .as  in  the  present  act.  The  following  is  the  clause : 
<*  All  and  every  the  shares  and  proportions  of  all  bodies 
politic,  corporate,  and  coU^ate,  and  all  other  person 
and  persons,  of  and  in  the  said  undertaking,  or  the  joint 
stock  or  fund  of  the  said  company  of  proprietors,  shall 
be  deemed  personal  estate^  and  transmissible  as  such, 
and  not  of  the  nature  of  real  property  (6) ;  and  yet, 
with  respect  to  reputed  ownership,  it  was  held,  that  it 
did  partake  of  the  nature  of  real  property,  so  as  not  to 
be  goods  and  chattels  within  the  meaning  of  the  act;'' 
but  the  present  act  is  not  so  strong,  as  it  does  not  con- 
tain the  words  "  not  of  the  nature  of  real  property." 

■    I         '   — ^^—       I  ■  ■  — M— ^».— II     I      m     1.1— ».^i^^^— ■   I  ■-  ■  I    I      ■!    I.- 

(a)  I  G.«(J.  loe.  (i)  See  Mo^iagylt  Rep.  118. 
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1832.  But,  agun^  as  this  is  a  remedial  act,  it  must,  of  course, 

""""-"  be  so  construed  as  to  advance  the  remedy  and  suppress 

t^  the  evil. 

^^^^ASTER  What  is  the  evil  ?   This  appears  in  Arcferid^  v. /ngr. 

CoHPANT.     Aom,  2  Ves.  jun.  652.     It  was^  that  this  species  of  pro 
In  the^  matter  ^^  descended  to  the  heir. 

DiLwoRTH  What  is  the  remedy  ?  That  it  shall  be  deemed  per- 
sonal property,  and  be  transmissible  to  representatives* 

The  statute,  therefore,  will  be  so  construed  as  to 
advance  the  remedy,  but  not  to  extend  it  to  cases  to 
which  it  is  not  applicable. 

Lastly,  there  is  another  known  rule  of  construction, 
that  the  words  in  one  clause  of  a  statute  must  be  con- 
strued by  reference  to  the  words  in  the  other  clauses. 
Co.  LOL  381 ;  Plowd.  464 ;  Fiiz.  244;  Crosby  v.  Wadi- 
toorthj  6  Easty  603;  Gye  v.  FeUofh  4  Taunt  876; 
ex  parte  Grundy^  Moni.  tf  Mac.  810. 

But  by  considering  sections  68  (a),  66  (&),  81,  and 
82  (&),  and  sectitm  79,  it  will  appear  that  the  legislature 
contemplated  the  property,  in  general,  as  realty;  al- 
though, for  the  particular  purpose  of  being  transnussibte 
to  the  representatives,  it  is  ccmsidered  personalty. 

By  section  79  it  is  enacted  as  follows :  <<  It  shall  be 
lawful  for  the  several  proprietors  to  sell  their  shares^  8tc.; 
every  purchaser  shall  have  a  duplicate  of  the  deed  of 
bargain  and  sale  and  conveyance  made  unto  him  or  her; 
and  one  part  of  such  deed,  duly  executed  by  the  seller 
and  purchaser,  shall  be  delivered  to  the  committee^ 
or  their  clerk  for  the  time  being,  to  be  filed  and  kept 
for  the  use  of  the  said  company ;  and  an  entry  thereoff 
shall  be  made  in  a  book  or  books  to  be  kept  by  the  said 
clerk  for  that  purpose/' 

Upon  this  clause  the  Vice-Chancellor  has  said,  **  The 

(a)  See  Moni*  117.  (6)  See  Mont.  1 1  a. 
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case  of  the  Vauxhall  Bridge  Company  appears  to  be        1833. 

directly  in  point.     It  has  been  said,  that  the  interest  in        r 

this  particular  canal  company  cannot  be  assimilated  to         'J^^  ' 
a  chattel  interest  in  land.    This  appears  to  me  tp  be     Lancaster 
erroneous.    The  company  was  formed  for  the  purpose  of     Companv. 
making  a  canal ;  and  for  that  purpose  they  were,  as  of  '°  ^^  matter 
necessity  they  must  be,  empowered  to  purchase  lands.     Dilwomtb 
It  has  also  been  said,  that  the  profits  were  not  profits     ^^  othew. 
arising  from  land ;  but  in  my  opinion  they  were,  di- 
rectly and  properly  speaking,  profits  ai'ising  from  land ; 
that  is,  from  the  use  of  the  land  and  water  of  the  com- 
pany, for  which  tolls  are  payable.    With  respect  to  the 
enactment  in  the  63d,  section,  that  the  shares  shall  be 
deemed  personal  estate,  and  transmissible  as  such,  the 
question  is,  whether  they  are  to  be  transmissible  as  terms 
of  years,  which  are  not  within  the  statute  of  reputed 
ownership,  or  as  goods  and  chattels  which  may  be  in  the 
hands  of  a  trader,  which  are  within  the  statute.    I  think> 
from  the  nature  of  the  property,  and  from  the  use  of 
the  words  <  transmissible  as  such,'  and  from   the  act 
prescribing  that  the  shares  shall  be  transferred  by  deed, 
and  thus  treating  it  in  the  form  of  a  conveyance,  the 
dares  were  not  to  be  considered  as  goods  and  chattels 
generally,  but  merely  for  the  particular  purpose  men- 
tioned in  the  act;  that  is,  to  be  transmissible  to  the 
representative.     I  think^  upon  the  whole,  tliat  these 
chattels  so  savour  of  the  realty  as  to  prevent  the  pro- 
perty of  one  person  being  apj^ed  to  pay  the  debts  of 
another.^' 

Such  being  the  rules  for  the  construction  of  statutes, 
that  a  meaning  should  be  given  to  every  word,  that 
a  remedial  statute  should  be  construed  to  suppress  the 
evil,  and  advance  the  remedy,  and  that  all  the  clauses  of 
the  statute  should  be  considered,  it  is  submitted,  that  the 

H  4 
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1832.        meaning  of  this  provision  must  be,  not  that  it  is  personal 

' property  for  all  purposes^  but  for  the  limited  purpose  of 

the  being  transmissible  to  the  representatives. 

Lancaster         Yot  these  reasons  it  is  submitted,  that  these  shares  are 

Canal  .  .         «.  i 

CoMPAM  Y.      tiot  goods  and  chattels  within  the  meaning  of  the  statute ; 

In  the  ^matter  y^^^  jf  ^^  Court  should  be  of  a  contrary  opinion,  it  is 
DiLwoRTH  then  submitted^  that  they  were  not  in  the  reputed  owner-- 
*"•     ship  qfthe  bankrupts. 

The  facts  upon  this  point  are  thus  stated  in  the  peti- 
tion :  ^<  That  the  said  John  Dibvorth  was  the  proprietor 
of  345  shares  in  the  said  Lancaster  Canal  Navigation^ 
and  that  the  said  company  of  proprietors  requested  the 
fiaid  John  Dilworth  to  give  to  them  some  further  security 
for  the  due  payment  to  them  of  what  might  be  due  from 
him  as  such  treasurer,  and  the  due  execution  of  his 
office;  and  that  accordingly  the  said  John  Dilworth 
proposed  and  agreed  to  transfer  300  shares^  being  part 
of  the  845  shares,  to  the  said  company  of  proprietors, 
as  a  security ;  and  accordingly,  by  an  assignment,  bear- 
ing date  the  day  of  September  1822,  transferred 

imd  assigned  the  800  shares  to  the  said  company  of 
proprietors.*' 

As  it  is  not  the  formality  or  informality  of  the  assign- 
ment, but  the  wantof  notice  alone,  which  brings  a  case 
within  the  operation  of  the  statute,  (Bow  v.  Dawson, 
1  Ves.  sen.  331,  Yeates  v.  Qrovesy  1  Ves.  sen*  280,)  the 
Only  question  Is,  Whether  the  debtor  had  notice  of  the 
transfer?  In  ex  parte  Monro,  Buck,  304,  Sir  John 
Leach,  as  a  reason  for  his  judgment,  says,  <^The  obligee, 
where  notice  is  not  given,  may  obtain  payment  of  the 
debt,  which  is  sufficient  to  leave  it  in  his  ordering  and 
disposition,  within  the  meaning  of  the  statute.  But 
in  the  Vauxball  Bridge  case,  which,  on  this  point  was 
the  same  as  the  present  case,  His  Honor  says,  "  If  the 
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shares  were  within  the  statute  generally,  this  case  might        18S2« 
form  an  exception,  because  the  company^  being  to  have       J 
the  lien,  had  necessarily  notice/*  the 

This  is  exactly  the  present  case ;  for,  as  the  company    ^a^castbe 
had  the  lien,  they  necessarily  had  notice.  Company. 

It  has  been  said,  that  this  doctrine  is  impugned  by  "*  the^mattcr 
Nelson  v.  L.  Assurance^  2  Sim.  jr  Stew.  295 ;  but  the  very  Dilworth 
principle  of  that  decision  confirms  the  position  which 
is  now  maintained,  as  in  the  deed  of  the  London  As- 
surance it  is  covenanted,  that,  until  there  should  be 
some  order  or  resolution  of  the  Court  of  Directors  to 
the  contrary,  it  should  be  lawful  for  each  of  those  persons 
to  receive  their  respective  salaries  and  the  dividends 
upon  their  stock  or  shares^  and  to  sell  and  transfer  their 
stock  and  shares,  and  the  Vice-Chancellor,  in  delivering 
his  judgment,  says,  *^  The  clause  at  the  end  of  the  deed 
of  the  8th  of  July  1819  expressly  provides,  that>  until 
there  shall  be  some  order  of  the  Court  of  Directors  to 
the  contrary,  it  shall  be  lawful  for  every  director  to 
receive  his  salary  and  dividends,  and  to  sell  and  tranisfer 
his  stock  and  shares."  (a) 

Sir  Edward  Stigden^  Mr.  Knighi,  and  Mr.  Getdari  for 
the  respondents :  — 

Dilworthf  being  the  treasurer  of  the  company,  it  was 
provided  by  the  act^  sect.  122^  what  security  the  com* 
pany  should  take,  and  they  could  take  no  other.  The 
transfer  of  the  shares  was  taken  as  an  additional  se- 
curity; but  the  company  had  no  right  to  take  such 
securi^,  and  the  transfer  was  never  completed  according 

(a)  In  the  course  of  the  argu*  perpetual,  would  ha^e  been  de- 
ment reference  was  made  to  the  scendible  to  heirs^  but  by  a  pro- 
mortmain  actSy  and  to  the  acts  vision  in  the  acts  are  made  tran^ 
creating  the  public  funds  and  go-  nussible  to  executors^ 
vernment  annuities,  which,  being 
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1833.        to  the  act:    the  reason  is  obvious.     Dihoorth  had  a 

great  number  of  votes,  and  was  one  of  the  directors ; 

'ti^  it  was  therefore  inconvenient  that  he  should  lose  hi^ 

Lancaster     right  of  vodng.     The  transfer  shows  the  nature  of  the 

CoMPANT.     transacdon.     Upon  the  face  of  the  instrument^  it  is  an 

the^  matter  ^jjig^j^jg  transfer  for  a  consideradon  of  ten  shillings^  not 
DiLwoETH  as  a  mortgage.  There  was  a  dedaradon  of  trust  of  the 
9Bmh  date,  reddng  the  act,  the  bond,  &c.  The  trust 
was,  that  they  should  stand  possessed  of  the  shares  so 
long  as  DUworth  should  account,  &c.  If  he  did  not 
perform  these  conditions,  the  company  had  authority  to 
sell  the  shares.  The  deed  of  transfer  was  sent  to  the 
derk,  and  care  was  taken  that  it  should  not  be  filed  and 
entered  according  to  the  act«  This  was  done  purposely 
to  mislead  the  public.  If  the  deed  had  been  entered^ 
the  real  nature  of  the  transaction  would  have  appeared. 
When  the  case  was  heard  by  l^r  JaxOicny  Harif  he 
expressed  a  strong  opinion  against  the  petidon.  The 
case  then  stood  over  that  be  might  look  into  the  act,  to 
see  how  the  transfer  was  to  be  made.  The  Vice* 
Chancellor  held,  that  the  case  would  be  ruled  by  that 
of  the  Yauxhall  Bridge  Company. 

[The  Loan  CHANCELLOfi :' — The  peculiar  words 
were  not  before  the  Court  in  that  case,  nor  the  question. 
On  the  face  of  the  report,  the  clause  does  not  seem  to 
have  been  before  the  Court.  As  to  the  effect  of  it,  that 
is  another  question-  It  may  be  personal,  yet  not  within 
the  rule  of  reputed  ownership.  There  is  in  the  Vaux^ 
Iiall  Bridge  Act  a  very  material  addition  of  words.] 

Upon  the  merits  of  the  case  there  can  be  no  doubt. 
The  first  question  is,  What  is  the  nature  of  the  pro- 
perty ?  the  second  is.  Whether  it  is  within  the  statute 
of  James  ?  The  point  is  peculiar,  as  it  regards  a  cor- 
poration. Corporators  have  two  characters:  the  indi- 
vidual and  the  corporate.     Can  any  individual^  in  his 
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diaracter  of  corporator,  because  th^re  id  land,  or  an        16S2. 
interest  in  land  vested  in  the  corporate  body>  have  a        — *-— 
right  of  voting  for  a  member  of  parliament,  or  a  qualifi*  the 

cation  to  sport?  No  individual  of  a  corporation  can  Lancasteb 
have  any  seisin  or  right  in  respect  of  the  corpcMrate  Coxpant. 
property.  The  entire  fee  of  the  real  estate  is  in  the  ^  ^  ^f^ 
corporate  body.  In  this  corporation,  as  in  others,  there  ^^^™ 
is  the  public  company  constituted  by  the  Crown ;  there 
are  also  the  individuals  having  shares  and  intsrests  in 
the  profits  of  the  concern,  but  not  until  they  arise. 
Every  act  is  done  in  the  name  of  the  corporate  body. 
The  corporation  is,  by  the  act  (section  62,  &c.),  em* 
powered  to  purchase  land.  By  section  63,  the  stock  is 
divided  into  shares  of  100/.  each.  If  nothing  had  been 
said  in  the  act  upon  the  subject,  these  could  not  have 
been  transmitted  to  heirs.  When  a  shardBolder  dies,  he 
has  no  representative,  so  fiur  as  regards  the  corporation. 
His  interest  in  the  concern  is  a  personal  right,  which 
must  go  to  the  personal  representatives  as  a  pecuniary 
value^  to  the  amount  of  IdOL  for  each  riiare  in  the  jokat 
stock.  The  share  itself  is  made^  by  the  act^  transmissifafe 
to  executors.  In  section  M,  power  to  raise  hioney  is 
given  to  the  corporation.  The  form  for  the  transfer  of 
shares  is  simply  by  assignment  in  a  form  prescribed. 
In  the  case  of  raising  money  by  mortgage^  it  is  by 
transfer  of  tolls,  rates,  and  duties,  8tc  The  forms  are 
altogether  different  The  clause  in  section  82.  shows, 
that  the  personal  representatives  of  a  deceased  share- 
holder are  not  to  become  proprietors  until  certain  for- 
malities have  been  complied  with ;  so  that  the  share  was 
not  transmissible  at  the  death  as  a  vested  interest,  but 
only  as  a  right.  Section  83.  requures  the  names  of  all 
the  proprietors  to  be  entered.  In  section  118.  it  is 
directed  in  what  manner  the  land  shall  be  rated ;  it  is 
not  to  be  at  a  higher  value  in  consideration  of  money 
expended  on  the  property. 
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1882.  The  question  i%  What  is  the  nature  of  the  in- 
'  terest  of  a  shareholder?     If  there  had  been  no  pro- 
^^  vision  by  any  clause  in  the  act,  I  should  have  thought 
LANCABTBa  x!ti$X  the  property  was  personal.     It  is  argued,  that 
Company,  it  IS  in  the  nature  of  a  chattel  real;   but  the  fee- 
In  the  matter  gi^jple  is  in  the  corporation,  and  no  individual  cor- 
DiLwomTH  porator  has  any  right  in  the  land,  even  of  a  chattel 
an   ot  er».  {jj^^jiggt^     jj  cannot  be  a  chattel  real,  because  there 

b  no  such  thing  as  an  indefinite  interest  in  a  chattel 
real.  It  cannot  be  for  ever;  the  term  must  be  defined. 
Can  any  shareholder  point  out  and  insist  upon  his 
divided  part?  Suppose  it  admitted  to  be  in  the  nature  of 
a  chattel  real ;  what  is  the  meaning  of  this  proposition  ? 
Does  it  follow,  because  part  of  the  profits  of  a  corpora^- 
tion  come  firom  real  estate,  that  therefore  any  one  of  the 
corporators,  as  one  of  the  freemen  of  London,  or  the 
shareholder  in  a  joint  stock  company,  has  a  distinct 
interest  in  the  land  which  belongs  to  the  body  ?  All  the 
individuals  composing  the  body  have  the  whole  interest; 
and  if  they  have  it,  the  fee<»simple  is  in  the  body.  If 
imy  individual  has  the  fee  or  any  part  of  it,  it  must  be 
an  equitable  fee^  if  any,  for  the  whole  legal  interest  is 
in  the  corporation ;  if  it  is  a  chattel  interest,  there  must 
be  a  reversion,  which  is  not  pretended. 

As  to  the  words  of  the  act,  they  are,  that  the  shares 
<<  shall  be  personal  estate,  and  transmissible  as  sudi.^ 
JEIow  is  this  to  be  limited,  if  it  were  real  in  its  nature? 
According  to  the  argument,  it  is  made  personal  by  the 
act.  Can  the  Court  read  the  words  as  containing  within 
themselves  a  limitation  ?  The  words  *<  transmissible  as 
«uch''  cannot  be  said  to  be  introduced  to  limit  and 
weaken  the  e£Pect  of  the  preceding  words,  which  make 
the  shares  absolutely  personal  estate. 

The  mortmain  acts  have  no  bearing  on  the  question. 

The  statute  of  George  the  First  was  intended  to  pre- 
vent the  dedication  of  property  to  charitable  uses,  except 
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under  certain  regulations.  Suppose  the  case  of  a  legacy  1832. 
charged  on  real  and  personal  estate  by  will.  This  might  -»*- 
be  void  by  the  statute  of  mortmain  as  to  the  realty ;  the 

but  the  l^acy  might  be  within  the  statute  of  James,  or    I-AHCABT«a 
6th  George  4.,  although  given  partly  out  of  real  estate*      Comfany. 
Suppose  lOOi  lent  on  turnpike  trusts ;  it  might  be  within  ^^  ^^  matter 
the  order  and  disposition  of  the  bankrupt^  although      Dilwobtr 
within  wofimoiiu 

As  to  the  argument  from  the  acts  which  relate  to 
government  stock,  it  is  not  a  question  as  to  real  or  per- 
sonal estate;  but  they  being  perpetual  annuities^  which 
might  have  gone  to  heirs^  a  provision  is  made  that  they 
shall  be  personal,  and  not  go  to  heirs.  The  acts  have  no 
bearing  on  the  question.  If  a  share  in  corporate  or  joint 
stock  becomes  real  property,  because  the  corporadon  or 
company  acquires  an  interest  in  land,  the  case  must  be 
universal.  The  Bank  of  England  has  laid  out  money 
on  mortgage;  does  that  g^ve  a  chattel  interest  to  the 
holders  of  bank  stock?  Does  the  purchase  of  East 
India  stock  give  an  interest  in  the  territories  of  the  East 
India  Company?  But  in  both  instances  there  is  real 
estate  belonging  to  the  corporate  body. 

2dly.  If  it  is  personal  estate,  the  next  question  is^ 
Whether  it  comes  within  the  clause  of  6th  Geo.  4. 
as  to  reputed  ownership?  There  is  an  exception  in  the 
clause  as  to  the  assignment  of  vessels,  provided  they  are 
duly  registered.  Considering  the  great  number  of  cor- 
porations  and  companies  in  England,  and  the  credit 
given  upon  the  shares^  this  is  a  question  of  extensive 
consequence,  if  they  are  to  be  held  not  to  come  within 
the  rule  as  to  order  and  disposition ;  and  in  most  of  these 
companies  the  prc^rty  and  interest  to  a  great  extent 
arise  out  of  chattels  real. 

As  to  the  authorities,  Ryal  v.  Bowles^  1  Ves.  sen.  S74, 
may  be  cited.     That  case  shows  that  the  inconvenience 
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1882.        would  follow  which  is  contemplated  by  the  act.     The 
„  point  is  also  decided  by  Nebon  v.  The  London  Assurance 

Ex  parte       *  ^ 

the  Companjfy  2  Sim.  8f  Stu.  295,  that  shares  of  companies 

^G^ir*  are  within  the  act.     So  in  Longman  v.  IHpp,  2  N.  R. 

Company.  67,  Sir  Ja$nes  Mansfield  says,  ^^  The  act  is  to  be  largely 

%f"      '  expounded,  for  the  benefit  of  creditors ;  it  is  narrow  to 

DiLwoETH     confine  it  to  tangible  property."     As  to  at  parte  Home, 
uml  others. 

9  B.8f  C.y  and  The  King  and  the  Corporation  qf  HuU, 

1  T.  22.  220,  they  have  no  real  bearing  on  the  question ; 
those  cases  have  only  decided  that  land  is  rateable. 
There  is  no  decision  that  shares  may  not  be  personal 
property  in  the  order  and  disposition  of  the  bankrupt; 
it  is  not  the  land  which  the  assignees  claim. 

It  was  argued  by  Swanston,  that  the  legal  interest 
passed,  although  the  formalities  were  not  complied  with. 
If  so,  the  petition  must  be  dismissed,  for  it  is  presented 
in  the  character  of  equitable  mortgagees.  The  peti- 
tion, at  all  events,  asks  too  much  in  respect  of  in- 
terest, for  that  is  not  due  upon  a  balance  of  such 
an  account.  The  Court  is  here  called  upon  to  give 
efiSact  to  an  equitable  title.  If  there  was  fraud  in  the 
transaction,  the  aid  of  the  Court  would  be  refused.  The 
object  of  the  statute  was  to  prevent  delusive  credit,  by 
leaving  prc^er^  ostensibly  in  the  power  of  a  trader. 
The  assignee,  after  the  assignment  enabling  a  party  to 
deal  with  property  as  if  it  was  his  own,  must  be  post- 
poned in  equity ;  the  doctrine  applies  more  strongly  in 
the  bankrupt  law.  In  the  statutes  relating  to  the  order 
and  disposition,  there  is  nothing  which  excludes  chattels 
real.  The  words  are  large  enoi^h  to  indude  them.  It 
has  been  so  held,  because  the  interest  is  not  visible ;  but 
that  reason  applies  equally  to  chattels  personal,  as  in  the 
case  of  a  furnished  house.  Here  all  the  world  must  have 
suj^xwed  that  ZHboarth  was  the  proprietor  of  the  stock. 
In  this  case,  therefore,  the  reason  fails.     It  is  argued, 
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that  by  the  statute  there  was  not  a  conversion  of  the        1832. 
real^  out  and  out  into  personalty,  but  only  for  the  pur- 
pose of  transmission;  and  reference  is  made  to  Buck- 


Ejf  parie 


the 


eridge  ▼.  Ingham,  2  Vesey  jun.  652 ;  but  that  was  not  the        Canal 

case  of  a  corporation,  and  the  parties  airreed  to  treat  it  _  Company. 

'^  '^  ^^  In  the  matter 

as  real  property.     A  right  of  toll  may  be  a  heredita-  of 

ment;   but,  by  the  words  of  the  act,  it  is  the  money     andothOT 

which  is  to  be  shared.   In  the  case  of  debentures  secured 

by  trust  on  real  estate,  the  holders  have  no  interest  in 

the  land.    Jones  v.  Morgan^  7  Vesey.    It  being  admitted 

that  it  is  transmissible  as  personal  estate,  would  it  not 

be  applicable  to  the  payment  of  debts  ?    Gordon  v.  East 

India  Company ,  7  71  jR.  234 ;  Lingham  v.  Biggs,  1  Bos. 

if  P.  ^2;   Deark  v.  Hall,  and  Loveridge  v.  Cooper, 

3  Buss.  1.  and  Coke,  LvtL  118  A.  were  cited. 


The  Lord  Chancellor  observed,  that  the  question 
as  to  real  property  under  the  3d  section  of  the  Vauxhal] 
Bridge  Act  was  not  in  issue  before  the  Vice-Chancellor ; 
that  the  clause  does  not  warrant  the  decision ;  that  the 
expression,  as  reported  on  that  pcnnt,  goes  too  far,  since 
it  would  make  the  shares  in  any  trading  company  real 
property,  if  they  were  seised  of  an  acre  of  ground,  a 
counting-house,  or  a  cart-shed. 


After  the  argument  the  case  stood  over  for  judgment, 
until  the  10th  May,  when  an  order  was  made,  affirming 
the  decision  of  Lord  Lyndkurst.  This  order  was  made 
on  the  supposed  emergency  of  the  Chancellor's  retiring 
from  office^  upon  the  resignation  of  ministers.  The 
Lord  Chancellor  said  that  he  would  make  the  order  at 
jonce,  and  give  his  written  reasons  afterward3.     The 
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1832*        reporters  have  not  been  able  to  ascertain  that  the  case 
•"""^        has  been  mentioned  again» 

Canal  

In  the^roatter       "^^  judgment  of  Lord  LyndhurH  was  pronounced  on  the 
of  5th  of  December  1829,  as  follows : 

and^^eiL  ^^^  Lyndhursi : -^There  was  a  case  argued  some  time 
jrv  ^  since,  of  BroMank  re  DikoorA  and  Company,  who  were 
1829.  bankers,  carrying  on  business  in  the  county  of  Lancaster. 
They  were  treasurers  of  the  Lancaster  Canal  Company. 
The  Xiancaster  Canal  Company  was  incorporated  by  act  of 
parliament  in  the  year  1792.  They  had  the  power  of  pur- 
chasing and  holding  lands,  for  the  purpose  of  that  concern, 
as  a  corporation*  They  held  and  now  hold  real  property ; 
and  the  proceeds  arising  from  that  concern  are  proceeds 
arising  out  of  real  estate.  For  the  purpose  of  carrying  on 
the  concerns,  it  became  necessary  to  raise  a  certain  sum  of 
money ;  that  sum  of  money  was  raised  by  subscription  for 
shares,  and  the  shareholders  were  entitled  to  be  reim- 
bursed, by  the  provisions  of  the  act  of  parliament,  out  of 
the  profits  of  the  concern.  As  the  cause  therefore  stands, 
those  profits  which  the  shareholders  are  entitled  to  receive 
are  profits  arising  out  of  real  estates.  But  there  is  a  clause 
in  the  act  of  parliament  by  which  the  general  law  and  the 
general  rule  in  this  respect  is  controlled.  By  an  express 
provision  in  the  act,  couched  in  the  most  general  terms,  it 
is  declared,  that  these  shares  "  shall  be  considered  as  per- 
sonal estate,  and  transmissible  as  such.**  Nothing  can  be 
more  general  than  these  terms :  but  it  is  contended  at  the 
bar,  in  the  first  place,  that  they  were  to  be  considered  as 
personal,  merely  for  the  purpose  of  transmission  to  the  per- 
sonal representative  of  the  shareholders.  The  words,  how- 
ever, do  not  authorize  such  a  limited  construction:  the 
words  are,  that  they  ^  shall  be  personal  estate,  and  be 
transmissible  as  such."  It  is  contended,  that  they  are  to  be 
considered  as  chattels  real.  On  what  argument  that  is 
founded,  I  find  it  difficult  to  collect.  Why  they  should  be 
considered  as  chattels  real,  or  why  the  legislature  by  these 
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words  meant  that  they  should  be  considered  as  chattels         1832. 
real,  not  having  so  expressed  it,  I  find  no  means  of  ascer-         -i— 
taining.    The  persons  who  are  shareholders  are  absolute         'J^ 
holders  of  the  entire  interest  in  the  property.    Whatever     Lancastbe 
that  is,  the  legislature  has  declared  that  it  shall  be  personal      Q^MF^r. 
estate ;  and  there  is  nothing  in  the  act  of  parliament,  so  far  I0  the  matter 
as  I  can  discover,  at  all  controlling  the  effect  of  that  pro-  ^^ 

vision.    If  that  be  so,  the  consequence  follows,  that  this     j^q^  othen. 
property,  if  held  by  the  bankrupts  at  the  time  of  their  bank- 
Tnptcjf  would  have  passed  to  their  assignees.     That  is  not 
precisely  the  question  in  this  case.  The  question  is.  Whether 
the  property  was  under  the  order  and  disposition  ofDihanih 
as  the  reputed  owner  ?    Now  the  facts  were  these : — At  the 
time  when  DUwarA  and  the  partners  became  treasurers  of  the 
concern,  they  entered  into  a  bond  in  the  penalty  of  20,000/., 
for  the  purpose  of  indemnifying  the  company  against  any 
loss  which  might  arise  in  consequence  of  their  failing  pro- 
perly to  account.    In  addition  to  this  bond,  DilworA,  who 
was  at  that  time  holder  of  345  shares,  transferred  SOO  out 
of  the  whole  number  to  the  company ;  and  at  the  same  time 
executed  a  trust-deed,  by  which  the  company  undertook 
to  pay  the  dividends  of  the  shares  to  Dilworih  until  there 
should  be  some  default  in  the  accounts  of  the  treasurers ; 
and  in  case  of  any  default,  they  were  to  have  the  power  of 
selling  the  shares  to  the  extent  of  making  good  the  defi- 
ciency.    By  the  provisions  of  the  act  of  parliament  for  the 
transfer  of  shares,  a  certain  course  is  to  be  pursued,  a  par- 
ticular form  of  instrument  is  to  be  executed,  which  is  set 
out  in  the  act  of  parliament.    It  is  provided,  that  a  dupli- 
cate shall  also  be  executed,  and  that  that  duplicate  shall 
be  lodged  with  the  committee  or  with  the  clerk  of  the 
committee,  and  that  it  shall  be  entered  in  a  book ;  and  that, 
.until  these  forms  are  complied  with,  the  party  is  not  to  be 
entitled  to  receive  any  profits  of  the  shares,  or  to  act  as  a 
proprietor.     There  is  a  further  provision,  that  the  names 
of  the  proprietors  shall  be  entered  in  a  book  to  be  kept  for 
that  purpose  by  the  clerk  of  the  concern. 

In  this  case  the  provisions  were  not  complied.witb     An 
instrument  of  transfer  alone  was  executed,  and  that  was 

Vol,  I.  I 
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18S2*        delivered  to  the  clerk.    No  duplicate  was  executed,  nor 

'  entry  made  of  the  execution  of  the  transfer,  agreeably  with 

the'^^      the  provisions  of  the  act  of  parliament.    No  entry  what* 

Lancaster     ever  was  made  indicating  that  Diiwartk  had  ceased  to  be 

Canal         ^^  proprietor ;  and  it  is  quite  obvious,  as  I  collect  from  the 

I»  the  matter  transaction,  that  it  never  was  intended  that  he  should  cease 

^^  to  be  the  apparent  proprietor ;  it  was  intended  that  this 

aod  otheri.  should  be  a  mere  security  in  the  hands  of  the  company^  to 
be  made  use  of  in  case  of  default  of  the  treasurers,  and 
not  otherwise.  It  is  perfectly  clear,  therefore,  taking  the 
provision  of  the  act  of  parliament  and  the  trust-deed 
together,  that  during  the  whole  of  this  period,  and  at  the 
time  of  the  bankruptcy,  DUwarth  was  entitled  to  receive 
the  dividends  on  his  shares ;  it  is  perfectly  clear  also  that 
he  was  entitled  to  vote  as  a  proprietor.  There  seems,  there- 
fore, as  far  as  tlie  public  are  concerned,  to  have  been  no 
alteration  in  the  apparent  situation  ofDUworih.  He  had 
originally  been  a  proprietor  of  these  SOO  shares,  receiving 
die  dividends,  and  voting  as  a  proprietor ;  and  those  trans- 
actions which  took  place  between  him  and  the  company 
did  not  at  all  vary  his  apparent  situation,  for  he  was  still  on 
the  books  of  the  company  as  a  proprietor.  There  is  no 
entry  of  his  having  made  any  transfer  of  his  shares ;  he 
was  still  entitled  to  receive  his  dividends,  and  still  entitled 
to  vote  as  a  proprietor ;  I  should  therefore  consider  that 
he  had  the  order  and  disposition  of  this  property  as  the 
apparent  owner ;  and  I  think,  under  the  circumstances,  the 
property  passed  to  the  assignees. 

A  case  was  cited,  which  at  first  view,  without  looking  at 
the  act  of  parliament,  is  a  decision  adverse  to  the  opinion 
I  am  now  pronouncing.  The  case  to  which  I  refer  is  the 
case  of  the  Vauxhall  Bridge  Company,  (a)  In  the  act  of 
parliament  which  established  that  company  there  was  a 
clause  similar  to  that  contained  in  the  present  act.  When 
that  case  came  before  the  Vice-Chancellor,  it  is  remarkable 
(according  to  the  report  of  it),  that  it  was  argued  by  the 
counsel  on  both  sides  upon  the  assumption  that  this  was 

(a)  I  G.Sf  J.  10\. 
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personal  property.    Not  the  slightest  doubt  is  raised  upon         1832. 
that  question  in  any  part  of  the  argument.    It  is  assumed         ■ 
on  the  one  side,  and  assented  to  by  the  other,  throughout,      £*porte 
that  it  \9  personal  property.     After  the  argument  it  be-     Lancabter 
came  necessary  to  refer  a  question  to  the  Master ;  and  the        Cam  al 
question  was  simply  this,  namely,  what  shares  were  in-  In  the  matter 
tended  tabe  comprehended  in  the  agreement  ?  The  Master      _     ^ 
made  his  report,  and  the  case  came  again  before  the  Court,     and  others, 
when  the  attention  of  the  Court  does  not  appear,  by  the 
argument  of  counsel,  to  have  been  directed  at  all  to  the 
particular  subject.    The  Court  at  that  time,  without  having 
the  act  of  parliament  before  it,  declared  the  shares  to  be 
real  estates ;  and  in  consequence  of  that  the  observations 
to  which  I  refer  were  thrown  out  by  the  learned  judge  who 
presided  on  the  occawoo.    It  does  not  appear  io  me,  there- 
fore, that  I  am  oppressed  by  the  weight  of  that  authority. 
I  certainly  should  feel  the  weight  of  it  if  I  supposed,  at 
the  time,  the  attention  of  the  Court  had  been  directed  to 
the  clause  in  the  act  of  parltament  to  which  I  have  ad- 
verted.   I  do  not  think  that  the  case  of  the  Vauxhall 
Bridge  Company  can  be  considered,  under  the  circum- 
stances to  which  I  have  referred,  as  governing  the  case 
now  before  the  Court ;  and  I  am  of  opinion,  therefore,  that 
these  shares,  or  rather  the  benefit  of  these  shares,  passed 
to  the  assignees  of  the  bankrupts* 
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C,  R.         Es  parte  J.  HEATH.  —  In  the  matter  of  HEATH. : 
Nov.  14, 
1832.         1  HIS  was  a  petition  to  annul  the  fiat,  for  defect  of  an 

^.:^^  «^  of  bankruptcy. 

a  bankrupt  upon       The  adjudication  was  confirmed;  but  the  Court  re- 
petition to  annul  ^      «  .  •        1      1^     1  •        1 
a  Bat                fused  to  give  costs  against  the  bankrupt,  saying,  that 

this  was  a  beneficial  mode  of  proceeding  for  the  assignee, 

as  it  confirmed  the  commission ;  and  therefore,  when  a 

petition  was  presented  in  due  time,  costs  would  not  be 

given  against  the  bankrupt,  (a) 

Mr.  Bolfe  for  petition. 

Mr.  Mbniagu  and  Mr.  Ching  for  assignees. 

Mr.  Swanskm  for  petitioning  creditor. 


C.  R. 

Feb.  15, 

1832. 

Juriadiction  of 
oomminionen 
to  appoint  of* 
ficial  aangneeSy 
and  of  the  Court 
of  Renew  to 
remoTe  them. 
They  are  not, 
as  a  matter  of 
course,  entitled 
to  poundage 
upon  all  monies 
passing  through 
their  hands. 


jEr  parte  ELLIS.  —  In  the  matter  of  HOUGHTON 

and  WATTS. 

In  this  case  the  bankruptcy  had  been  found  before  the 
present  act  came  into  operation,  but  assignees  had  not 
been  chosen. 

By  the  act  1  &  2  W.  4.  c.  b6.  sections  39.  and 
40.  it  is  enacted  as  follows :  *^  That  all  power,  juris- 
diction, and  authority  of  the  commissioners  named  in 
any  commission  of  bankrupt  depending  in  the  Court 
of  commissioners  of  bankrupts  in  the  city  of  Lon- 
don shall  cease  and  determine,  and  that  every  such 


(a)  la  this  case  it  was  agitated  given  of  any  act  except  the  act 

whether,upon  a  petition  to  annul  upon  the  proceedings.  The  peti- 

a  fiat  for  defect  of  an  net  of  tion  was  decided  upon  another 

bankrnptcy,  evidence  could  be  point. 
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commission  shall  thereupon  be  removed  into  the  said       •18d2. 
Court  of.  Bankruptcy,  and  that  all  further  proceeding         -^— 
thereon  shall  be  thenceforth  prosecuted  and  carried  on        Elus. 
in  like  manner  as  if  they  had  been  originally  commenced  ^^  '^®  matter 
therein  by  virtue  of  a  fiat  under  the  hand  of  the  Lord     Houghton 
Chancellor  issued  pursuant  to  this  act,  save  as  may  be    *"    ""^   *'^' 
otherwise  directed  by  this  act." 

>  ^^  That  it  shall  be  lawful  for  each  commissioner  of  the 
said  Court  who  shall  thenceforth  act  in  such  commission, 
at  his  discretion,  to  appoint  some  one  of  the  aforesaid 
official  assignees  to  act  with  the  existing  assignees,  if 
any,  under  such  commissions,  and  to  direct  the  existing 
assignees  to  pay  and  deliver  over  to  such  official  as- 
•signees  all  monies,  books,  papers,  and  effects  whatsoever 
in  their  possession  or  custody  as  such  assignees ;  and  all 
the  real  and  perscHial  estate  of  the  bankrupt  under  such 
commission  shall  immediately  on  such  appointment  vest 
in  such  official  assignee  jointly  with  the  existing  as- 
signees, if  any,  in  like  manner  as  if  the  proceedings  in 
the  said  bankruptcy  had  originally  been  commenced  by 
virtue  of  this  act,  without  prejudice  to  any  action  or 
suit  commenced  or  any  contract  entered  into  by  the 
existing  assignees  at  the  time  of  the  passing  of  this 
act.'' 

At  the  choice  of  assignees,  Mr.  Fane  the  oommis* 
sioner  thought  that  he  had  not  any  discretion,  but  that 
he  was  bound  to  nominate  an  official  assignee;  and  he 
appointed  one  accordingly. 

The  creditors  objected  to  this,  because  it  would  be 
attended  with  an  expense  of  300/.,  for  the  purpose  of 
enabling  the  assignee  to  make  the  requisite  payment 
of  40i 

This  was. a  petition  complaining  of  the  appointment 
of  the  official  assignees.  It  stated  the  facts,  as  to  the 
commission  under  which  Houghton  and  the  petitioners 

i3 
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1888.  were  duly  chosea  imgnees:  Thut  the  petitioners  vere^ 
'"""*'  inunediatdy  after  the  bankrupts  stopped  psymentt  at 
EuA^  ft  iB^rge  meeting  of  the  creditorsy  appointed  as  trustees 
In  the  matter  ^  j|j^g  possession  of  and  protect  the  bankrupt's  pro- 
HouAuvoN  perty  on  behalf  of  the  creditors;  which  trust  thqr 
another,  ^^^  ^^^^  themselves,  (tjbe  bankrupt  Himghton  having 
absconded  with  a  large  sum  of  money,)  and  retained 
poasessioQ  of  the  stock  in  trade,  and  pi?eserved  it  till 
die  commission  was  opened,  aad  the  messenger  put 
into  possession:  That  the  estate  consists  prineipally 
of  ^  very  extensive  stock  of  linen  drapery,  haber- 
dashery, and  silk:  That  the  petitioners  are  each  of 
them  largely  engaged  in  the  several  branches  of  the 
trade  conducted  by  the  bankrupts,  and  perfectly  ac* 
quainted  with  the  nature  of  the  stock  and  business  — 
mtb  the  best,  quickest,  and  least  expensive  mode  of 
realizing,  and  have  had  the  stock  taken  and  prepared 
for  view  of  those  houses  in  tlie  trade  who  are  likely  to 
purchase  stocks  of  that  varied,  extenaive,  and  valuable 
nature;  that  the  petitioners  had  made  arrangements 
for  the  immediate  sale  thereof;  and  that  the  aame  would 
finrthwith  be  converted,  and  the  proceeds  paid  into  the 
Bank  of  England,  with  whom  the  petitioners  have  qpoied 
an  account  in  their  joint  names:  That  at  the  second 
meetings  the  petitioners  and  other  creditors,  to  the 
amount  of  12,000/*  and  upwardfi^  were  prepared  to 
object  to  the  appointment  of  an  official  assignee,  but 
such  appointment  was  not  then  pressed;  but,  on  the 
Sd  of  February  instant,  Mr.  Commiasioner  Fane  felt  it 
bis  duty  to  appoint,  and  did  appoint,  William  T\irqnani 
such  official  assignee^  conceiving  that  he  was  bound  by 
law  to  do  so:  That  such  appointment  of  an  official 
assignee  will  create  a  great  and  unnecessary  charge  on 
the  estate.  The  petitioners  submitted,  that  an  official 
assignee  ought  not  to  be  made  contrary  to  the  wishes  of 
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the  only  parties  interested,  and  that  this  was  a  case  in        1832. 

which  sach  appointment  ouirht  not  to  be  continued.        

That  the  petitioners  were  not  desirons  of  avmding  tlie        e^s. 
payment  of  the  funds  of  the  estate  into  the  Bank  of  ^"  *«  mattef 
England,  according  to  the  statute,  or  to  the  payment  of     Houghton 
the  statutable  fees  under  the  commission,  but  were  ready  "^  ^^' 

immediately  to  pay  the  same,  and  abide  by  such  rule  or 
order  as  the  Court  dbould  direct. 

The  petition  prayed  that  the  i^ipointment  of  the 
official  assignee  might  be  rescinded. 

Mr.  Swanston^  for  the  petition,  contended,  that  the 
commissioner  had  a  discretion,  which  he  ought  to  have 
exercised  by  not  having  appointed  an  official  assignee, 
which  could  not  be  productive  of  any  benefit,  as  the  cre- 
ditors were  ready  to  pay  the  40/.  required  by  the  statute, 
without  putting  the  estate  to  the  expense,  for  this  pur- 
pose, of  300/. 

Mr.  Bogersy  for  the  respondents,  contended,  that  as 
this  was  an  application,  not  for  the  appointment  of  a 
new  assignee,  but  merely  for  the  removal  of  the  official 
assignee,  the  Court  had  not  jurisdiction ;  and  if  it  had, 
it  would  not  exercise  it  at  the  request  of  a  body  of  cre- 
ditors, who,  in  direct  opposition  to  the  intention  of  the 
l^islature,  might  make  a  similar  application  iii  other  or 
in  all  cases:  which  would,  in  effisct,  be  removing  the 
check  intended  to  be  interposed  upon  assignees. 

Per  Curiam:  —  We  think  that  the  commissioner 
had  a  discretion ;  that  the  appointment  of  the  assignee 
was  proper  5  that  it  is  a  mistake  to  suppose  that,  if  he 
has  nothing  to  do,  he  will  receive  300/. ;  and  that,  if 
necessary,  the  Court  has  jurisdiction  to  remove  an  official 
assignee. 

Petition  dismissed. 

I  4 
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L.  C.        ^Ea?  parte  BENSON.  —  In  the  matter  of  JOHN  DIL- 
May\0,         WORTH,    ROBERT    MORLEY    ARTHING- 
1832,  TON,  and  ROBERT  BIRKETT,  Bankrupts. 


Where  biUs  of 

exchange  are  nn 

paid  by  a  cus-  1  HIS  was  an  appeal  from  an  order  of  the  Vice<Chan-> 

tomer  in  to  his  y, 

account  with  a  'Cellor. 

teiJ^^M^*"'  The  petition  stated,  that  on  the  17th  of  April  1828 

with  a  distinct  'the  petitioner  presented  a  petition  to  the  Lord  Chan- 
interest  account, 

and  he  has  credit  cellor.  Stating,  that  for  several  years  previously  to  and 

^AtiSh "w  "°t^^  *®  ^*  ^^  February  1826  the  bankrupts  carried 

entered,  but,  in  on  business  as  bankers  in  partnership  to<?ether  at  Lan- 

ftet^nereroTer-  .                                      J"                          ,          ,       ^            n 

draws  hu  ao-  caster^  in  the  county  of  Lancaster,  under  the  nrm  of 

^"rlinj  an  DUworih,  Atthington,  and  Birketi. 

order  of  the  That,  for  Several  years  prior  and  up  to  the  said  month 

lor,  that  the  of  February  1826,  Messrs.  Barclay,  Tritton,  Bevan^  and 

the  date  of  the'  Company,  of  the  city  of  London,  bankers  and  partners, 

bankruptcy  of  acted  as  the  London  agents  of  the  said  bankrupts,  and, 

the  bankers,  or  .,./«, 

the  proceeds  re-  as  such  agents,  were  in  the  habit  of  assisting  the  said 

raiffneeslbe^  bankrupts  with  advances  of  monies,  by  accepting  and 


long  to  the  cus.  paying  and  discounting  bills  for  them,  and  otherwise 
There  was  evi-   advancing  and  paying  money  for  them,  or  for  their  use, 

denceofacus-  ^i    .         _. 

torn  in  th<        or  on  their  account. 

oomtxj,to  eh'  That,  for  tlie  purposes  of  answering  and  paying  sudi 
bflls,  but  no  ex-  advances,  the  said  bankrupts,  from  time  to  time,  re- 
^^^  the^^    mitted  to  the  said  Messrs.  Barclay  and  Co.  bills  and 

customer  to  the  notes  which  had  been  received  by  them  the  said  bank- 
banker  to  circu-  /.  1    .  T  <■    1 

late  the  bills  in  rupts  from  their  customers  at  Lancaster;  and  the  amount 
quotion  as        ^f  ^^^j^  j^jjl^  ^^j  notes  Were  received,  when  due,  by  the 

said  Messrs.  Barclay  and  Co.,  and  were  by  them  placed 
to  the  credit  of  the  said  bankrupts ;  and  that,  in  or  about 
the  month  of  December  1825,  the  balance  due  to  the 
said  Messrs.  Barclay  and  Co.,  on  the  said  account  be- 
tween them  and  the  said  bankrupts,  amounted  to  a  very 
considerable  sum  of  money. 
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That  the  said  Messrs.  Barclay  and  Co.  having,  in  the        1838. 
month  of  December  1825,  been  requested  by  the  said 


bankrupts  to  make  further  advances  to  them,  or  on  their      I^bnbon. 
account,  they  the  said  Messrs.  Barclay  and  Co.  applied  ^°  ^®  matter 
to  the  said  bankrupts  for  some  further  security  for  the     DiLwoBTb 
balance  then  due  to  them  from  the  said  bankrupts  on  ctnen. 

the  balance  of  the  said  account  then  subsisting  between 
them,  and  also  for  any  future  advances  which  might  be 
made  by  them  to  or  on  account  of  the  said  bankrupts, 
in  addition  to  the  bills  and  notes  Which  had  been  re- 
mitted to  them  by  the  said  bankrupts  in  the  course  of 
their  said  dealings,  and  which  was  then  held  by  them  the 
said  Messrs.  Barclay  and  Co* 

That,  in  answer  to  the  said  application  of  the  said 
Messrs.  Barclay  and  Co.,  the  said  bankrupts,  in  a  letter 
written  to  the  said  Messrs.  Barclay  and  Co.,  bearing 
date  the  29th  day  of  December  1 825,  proposed  to  de- 
posit title  deeds  of  real  property  with  the  said  Messrs. 
'Barckcy  and  Co.,  as  a  collateral  securi^  for  the  balance 
of  the  said  accoimt;  and  that  the  bankrupts  accordingly, 
on  the  3d  day  of  January  1826,  delivered  to  and  de- 
posited with  the  Messrs.  Barclay  and  Co.  the  title  deeds 
of  certain  messuages,  buildings,  lands,  and  tenements. 

That  the  title  deeds  so  deposited  with  the  said  Messrs. 
Barclay  and  Co.  related  to  certain  hereditaments  and 
premises  belonging  respectively  to  the  said  bankrupts 
John  Dihoorth  and  Bobert  Morley  Arthingtouj  and  whidi 
they  estimated  to  be  of  the  value  of  22,000i^ 

That,  on  the  13th  day  of  February  1826,  a  commis- 
sion of  bankrupt,  issued  against  DUworthj  Arthingtoth 
and  Birkettf  and  they  were  duly  declared  bankrupts; 
and  Boper^  Brockbankf  and  ArmUsUad  were  chosen 
assignees. 

That,  on  the  18th  day  of  February  1826,  a  sepa- 
rate commission  of  bankruptcy  was  also  issued  against 
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1832.        DilwarAf  under  which  he  was  duly  declared  a  bankrupt ; 

— -**"        and  SopeTf   Brockbank^    and  ArmUMead  were  choaen 

BEKsoNr      asignees  under  the  separate  conunission. 

In  the^matter       That,  on  the  18th  day  of  February  1826,  another 

DiLwoaTH     oommission  issued  against  jirtkington  and  BirkeU,  under 

aad  octien.     ^-^  ^^  ^^^^  j^]^  declared  bankrupts ;   and  Boper^ 

BrocUani,  and  ArmitUead  were  choaen  assignees  of 


That  the  dd>t  due  and  owing  to  the  said  Messrs.  Bwr* 
day  and  Co.,  from  the  said  firm  of  the  said  bankrupts, 
at  the  time  when  they  became  bankrupts,  amounted  to 
the  sum  of  17,652<.  7s.  4tf.  or  thereabonts,  after  givmg 
Messrs.  Barclay  and  Co.  credit  lor  all  the  bills  which 
the  said  bankrupts  had  drawn  on  them. 

That  of  these  bills  there  was  about  8,000iL  in  ammmt 
wfaidi  Messrs.  Barday  and  Co.  had  not  accepted,  so 
that  the  real  balance  was  10,000iL  or  thereabouts.' 

That  the  said  Messrs.  Barday  had,  since  the  time 
of  the  said  bankruptcy  of  the  said  bankrupts,  paid  for 
them  nurious  sums  of  money,  amounting  in  the  whole 
to  the  sum  of  25,014/.  7«.  M»  or  thereabouts,  ibr  which 
the  said  Messrs.  Barday  and  Co.  were  liable  on  account 
of  the  said  bankrupts,  at  the  time  of  their  bankruptcy, 
in  respect  of  certain  bills  of  exchange  and  notes  accepted 
or  indorsed  by  the  said  Messrs.  Barday  and  Co.,  on 
account  of  the  said  bankrupts,  before  they  became  bank- 
rupt. 

That  various  bills  of  exchange  and  notes,  whidi  had 
been  drawn  or  indorsed  in  favour  of  the  said  bankrupts, 
and  deposited  by  them  with  the  said  Messrs.  Barday 
and  Co.  prior  to  the  bankruptcy  of  the  said  bankrupts, 
have  since  been  paid,  and  the  proceeds  thereof  received 
by  the  said  Messrs.  Barday  and  Co. 

That,  on  a  general  balance  of  the  said  accounts  be- 
tween the  said  Messrs.  Barday  and  Co.  and  the  said 
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littilarnpc%  up  to  the  9th  day  of  October  1826,  these        1832. 
remamed  die  aaid  earn  jc£  10,848L  14f.  lOdL  then  doe       «— — 
to  ibe  said  MesBn.  Barckiy  and  Co.,  sufajeet  nevotbe*      Bbnmml 
lesB  to  be  increased  by  the  amomit  of  certain  daims  ^  thematter 
jnade   aguast  the   said  Messrs.  Barclay  and  Ca,  as     DawoaTs 
therein-afiier  mentioned,  in  case  such  claims,  all  or  some     *^  othen. 
of  which  were  then  disputed,  should  be  substantiated, 
and  also  sntgect  to  any  other  claims  not  then  made,  but 
which  m^ht  thereafter  be  made^  in  case  any  such  should 
be  snbstantiaCed* 

That  the  said  Messrs.  Bafday  and  Co.,  at  tibe  time 
aforesaid,  daimed  to  have  a  Uen  for  the  balance  of 
10,646^  \4ts.  lOd,  sulyect  to  be  so  increased  as  afore- 
said, together  with  interest  at  &L  per  centum  until  the 
time  of  payment,  and  all  costs,  diarges,  and  expenses 
incidental  to  the  recovery  and  payment  of  audi  balance 
on  the  title  deeds  deposited  with  them  bs  before  men^ 
tioned,  and  the  estates  to  whidi  the  same  related. 

That  many  of  the  bills  which  had  been  remitted  by 
the  said  bankrupts  to  the  said  Messrs.  Bareb^f  and  Co^ 
as  before  mentioned,  were  bills  which  bad  been  depoated 
by  the  petitioner  and  other  persons  with  the  said  banfc- 
ropts  for  the  purpose  of  getting  the  same  accepted  or 
paid ;  and  at  the  time  of  the  arrangement,  therein«after 
mentioned^  between  the  said  Messrs.  Bwrday  and  Co. 
and  the  ass%nees  of  the  said  bankrupts,  the  petitioner^ 
tfftd  such  other  persons,  daimed  to  be  entitled  to  the 
said  bills  or  the  proceeds  thereof,  or  to  have  a  lien  upon 
the  said  title  deeds  and  the  estates  therein  comprised 
for  the  amount  of  the  said  bills,  and  to  have  the  amount 
of  such  bills  paid  and  satisfied  to  them  out  of  the  pro- 
.oeeds  of  the  said  estates  comprised  in  the  said  title 
deeds. 

That,  by  agreement  between  the  said  Messrs.  Barclay 
and  Co.  and  the  assignees,  the  estates  were  sold  by  the 
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1832.       assignees^  for  the  benefit  of  the  said  Messrs.  Barclay  and 

Co.,  to  the  extent  of  their  lien.    That  the  assignees  had 

Benson.       accordingly  sold  the  estates,  and  received  the  proceeds 

In  the  matter  thereof;  and  there  would^   as  the  petitioner  believed^ 

DiLwoETH     remain  in  their  hands  a  considerable  surplus  therefrom, 

and  others,     j^^^gj.  satisfying  the  lien  of  the  said  Messrs.  Barclay 

and  Co. 

That  for  some  time  previous  to  and  until  the  bank- 
ruptcy of  the  said  John  Dilworth^  Bobert  Morley 
Arthington,  and  Bobert  Birkett,  the  petitioner  kept  an 
account  with  them,  as  such  bankers  as  aforesaid,  in  the 
usual  manner  as  between  banker  and  customer. 

That  at  the  time  of  paying  the  bill  therein-after  men- 
tioned, and  of  their  bankruptcy  respectively,  the  said 
John  Dilworthy  Bobert  Morley  ArthingUmy  and  Bobert 
Birkett  were  considerably  indebted  to  the  petitioner, 
the  petitioner  never  having  had  any  advance  of  money 
by  them ;  but  on  the  contrary,  having,  during  the  time 
he  so  kept  an  account  with  the  said  bankrupts,  had  a 
balance  of  cash  in  their  hands. 

That  the  petitioner  paid  into  the  bank  of  Messrs. 
Diltoorthy  Arthington,  and  Birkett^  on  the  24th  day  of 
December  1825,  a  bill  of  exchange  for.  140/.  10«.,  drawn 
at  Manchester,  on  the  19th  day  of  November  1825,  by 
Green  and  Neville  at  three  months  after  date,  in  favour 
of  Mr.  Bobert  Battersbyj  upon  Messrs.  Jonesy  Uayd^  and 
Co.,  bankers,  London.  That  the  said  bill  was  deposited 
by  the  petitioner  with  the  said  bankrupts,  for  the  pur- 
pose of  their  obtaining  payment  thereof  on  account  of 
the  petitioner  when  the  same  should  be  due,  and  that 
the  said  bankrupts  had  no  author!^  from  the  petitioner 
to  deposit  or  pledge  the  said  bill  with  the  said  Messrs. 
Barclay  and  Co.,  nor  to  dispose  of  it  for  any  purpose  of 
(heir  own. 

That   the  said  bankrupts  remitted  the  said  bill  of 

13 
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exchange  to  the  said  Messrs.  Barclay  and  Co.    That        1882. 
Messrs.  Barclay  and  Co.  received  the  proceeds  of  the         ' 
said  bill  when  it  became  due^  after  the  said  bankruptcy^       Benson. 
and  carried  the  amount  thereof  to  the  credit  of  their  ^"  ^^  matter 

of 

account  with  the  bankrupts ;  and  that  the  petitioner  had     Dilworth 
demanded  from  the  said  assignees  the  payment  of  the     *"^  oihen^ 
said  bill^  the  amount  whereof  had  been  so  received  by 
the  said  Messrs.  Barclay  and  Co.,  but  the  assignees  had 
refused  to  comply  with  such  demand. 

The  petitioner  submitted,  that  he  was  entitled  to  be 
reimbursed  the  amount  of  his  ssud  bill  out  of  the  pro- 
ceeds of  the  said  other  securities  of  the  said  bankrupts 
which  had  been  deposited  with  Messrs,  Barclay  and  Co., 
or  out  of  such  surplus  thereof  as  should  or  might  remain 
after  satisfying  any  lien  of  Messrs.  Barclay  and  Co. 

The  petition  prayed,  that  it  might  be  declared  that, 
after  satisfying  the  previous  lien,  if  any,  of  the  said 
Messrs.  Barclay  and  Co.,  the  petitioner  was  entitled,' 
out  of  the  proceeds  of  the  securities  belonging  to  the 
said  bankrupts,  which  were  in  the  hands  of  the  said 
Messrs.  Barclay  and  Co.  at  the  time  of  the  said  bank- 
ruptcy, to  be  paid  the  amount  of  his  said  bill,  together 
with  interest  on  the  same  from  the  time  when  the 
amount  thereof  was  received  by  the  said  Messrs.  Barclay 
and  Co.,  and  applied  by  them  in  reduction  of  the  debt 
owing  them  by  the  said  bankrupts ;  and  that  for  so  much 
of  the  petitioner's  debt  as  the  said  proceeds  should  not 
extend  to  cover  the  petitioner  might  be  admitted  a  cre- 
ditor against  the  general  estate  of  the  said  bankrupts ; 
and  that  if  any  part  of  the  property  remained  unsold, 
that  the  same  might  be  sold,  and  the  proceeds  applied 
accordingly;  and  that  the  said  assignees  might  be  or- 
dered to  keep  distinct  accounts  of  the  proceeds  of  such 
sales,  and  to  apply  the  same  accordingly  in  satisfaction 
of  the  petitioner's  demand. 
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1832.  Affidavits  weve  fikd  in  support  of  tbe  petition,  and  in 

opposition   theretow    It  appeared  that,   exdudii^  the 

Bembon.      bilb  in  question,  the  petitioner  had  not  at  any  time 

bd  tbe^matter  overdrawn  his  account  with  the  bankruptSr 

Dii.woBTff         The  petiti<»i  came  on  to  be  heard  before  the  Vice^ 

uMi  others.     Qianoellor  on  the  Slst  day  of  October  18S8  ;  and  His 

Honor  thereupon  ordered  that  the  petition  should  be 

dismissed,  and  that  the  petitioner  should  pay  to  the 

respondents,  the  assignees^  their  costs  of  and  occasioned 

by  the  petition. 

This  waa  an  i4>peal  against  the  order  of  the  Vice** 
Chancellor. 

Mr.  Spence  and  Mr.  Booths  for  the  appellant : 
The  order  in  this  case  is  erroneous,  both  upon  the 
authorities  and  upon  principle.  In  Giles  v.  Perkinsy 
9  JSeu^  12,  it  was  held,  that  the  entry  of  the  bills  as 
cash  was  not  sufficient  to  convert  the  property.  So  in 
ex  parte  ArmiMeady  2  G*ffJ.  S7 1.  We  should  have  dis- 
puted the  decision  in  ex  parte  Thomsany  Moni*  jf  Mac. 
102 ;  but  if  that  case  is  good  law  it  would  not  decide 
this  case,  or,  if  so,  it  must  over-rule  ex  parte  ArmUstead. 
In  ex  parte  Armitstead  (a)  the  bills  were  payable  nearly 
a  month  before  the  bankruptcy  y.  it  was  much  stronger 
than  this  case,  for  here  the  cash  balance  was  in  favour 
of  the  bankrupts.  Barclay  and  Co.  had  no  authori^  to 
deal  with  the  bills ;  although  credit  is  given  for  the  full 
amount  of  the  bills. 

The  Lord  Chancellor  :  —  On  reading  the  case  of 
ex  parte  Thomtmty  it  is  impossible  not  to  see,  from  the 
judgment  of  the  Vioe-Chancellor,  that  he  considered  it 
as  differed  by  the  facts  from  ex  parte  Armiiaiead  (a), 
and  JT^an^wn  v.  CHlee,  (b) 

(a)  2  G.iJ.  371.  (A)  3  Bam,  S(  Cret.  4«. 
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Sir  Edward  Sugdsn :  -^  Mr.  Spenee  has  stated  that        18S2. 
the  biUs  were  entered  for  the  full  amount^  but  lie  Itta        — — 

not  stated  that  interest  was  charged.  Bsiiaoir. 

In  the  mattoe 

^* 

Mr.  Spence : — That  was  precisely  the  case  in  Tlwmp$(m  DiLwoaTH 
T.  Giks.  (a)  It  appears^  by  alfidavit»  thai  there  uraa  no  ^^  ^^'^ 
authority  to  deposit  the  bills  with  Barclay^  or  to  make 
use  of  them ;  and  that  at  the  date  of  the  bankruptcy 
the  balance  was  in  favour  of  the  customer,  about  178/., 
which  more  than  covered  the  bill  fi^r  145/. ;  diat  he  was 
delnted  in  half-yearly  accounts,  with  interest  on  bills 
paid  in,  and  not  dae.  The  petitioner  swears  that  they 
were  entered  in  the  pass-book  as  bills,  and  were  depo- 
sited with  the  bankers,  to  procure  payment  of  them 
when  dae.  He  denies  that  there  was  any  authority 
given  to  the  banker  to  pledge  or  use  them,  or  any 
understanding  that  it  was  intended  to  be  so.  The  only 
drcumstance  of  difference  between  this  case  and  Thomp^ 
son  V.  Giles  is,  that  here  the  bills  were  in  the  hands  of 
Barclay  and  Co.,  but  they  were  put  there  by  Dilworth 
only  to  secure  payment  of  the  balance.  If  that  is  paid, 
the  assignees  are  entitled  to  have  them ;  and  if  so,  the 
petitioner  is  entitled.  If  Barclay  and  Co.  have  pay- 
ment of  their  balance,  the  bills  cannot  be  retained, 
nor  the  proceeds.  The  question  as  to  the  payment  of 
the  balance,  if  disputed,  must  be  the  subject  of  inquiiy. 
The  affidavits  in  opposition  state  nd  agreement  with 
^^fison,  but  only  a  custom  which  they  say  he  knew  or 
understood.  How  came  they  to  say  nothing  of  this 
custom  in  ex  parte  Armitstead  f  (b)  In  the  printed  report 
it  does  not  appear  when  the  dealings  with  Jrmitstead 
began.  That  they  began  in  March  1822  appears  from 
the  brief  of  the  petition,  and  the  affidavit.     There  may 


{a)  2  Sam,  4;  Ores.  422.  (5)  2  C?.  *  •^.  ^71- 
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1832.  be  an  implied  agreement  or  understanding,  that  if  the 

balance  is  against  the  customer,  the  bankers  shall  have  a 

BEHscNKr  ^^S^t  ^o  P^^  short  bills  in  circulation ;  but  Benson  never 

In  the  matter  ^^j  overdraw  his  account,  and  he  therefore  cannot  be , 

DiLwoaTH  affected  by  any  such  supposed   agreement  or  under- 

and  others.  g|;anding.  Baykyy  J.,  in  TTumpwn  v.  Gfife«,  (a)  says,  <«  It 
is  unreasonable  to  presume  such  an  agreement'' 

The  Lord  Chancellor  :  —  In  ea;  parte  Thomson  {b) 
thQ  case  seems  to  turn  on  what  may  be  called  the  ne- 
gative  part  of  the  judgment  of  Lord  IMon  in  ex  parte, 
Sergeant.  The  Vice-Chancellor  seems  to  consider  the 
&cts  in  ex  parte  Thomson  within  the  exception.  Whe- 
ther he  stated  what  the  facts  were  which  constituted  th^ 
exception  does  not  appear. 

Mr.  Spence : — Ex  parte  ArmUstead  (c)  is  not  distin- 
guished from  this  case.  In  ex  parte  Thomson  {p)  there  was 
(some  difference  in  the  facts.  The  customer  drew  upon  the 
bills,  there  was  an  advance  of  cash  upon  them,  and  tlie 
balance  was  against  him  after  the  bills  were  paid  in.  It 
might  be  admitted,  that  where  the  account  is  overdrawn, 
as  in  eo?  parte  Thomson^  the  property  in  the  bills  is 
converted.  But  if  the  law,  however  disputable,  is  ad- 
mitted for  the  sake  of  argument  to  be  so,  it  does  not 
touch  this  case,  where  there  was  no  overdrawing.  The 
bills  in  this  cose  can  never  be  considered  as  discounted. 
The  judgment  in  ex  parte  Thomson  (b)  proceeds  on  the 
supposition  that  it  was  necessary  for  the  bankers,  from 
the  state  of  the  account,  to  make  use  of  the  bills. 

The  Lord  Chancellor  :  —  I  see,  by  the  note  at  the 
end  of  the  report  of  ex  parte  Thomson,  that  three  other 

(a)  9  Bam.  i  Cres.  422.  ijb)  1  M<mi.  4"  Mae.  102. 

(c)  2<?.  4f«/l371. 
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oases  wer^  decided  upon  the  judgment  of  that  case.        1832* 
Was  ex  parte  Benson,  the  case  now  under  appeal,  one        

^j         ,j  Sx  parte 

tnem  (  Benson. 

In  the  matter 
of 
Mr.  Spence :  — Yes.  Djlworth 

and  others. 

The  Lord  Chancellor:  —  If  the  circumstances 
were  different,  how  did  it  happen  that  the  di£ference  is 
not  stated  ? 


Mr.  Spence :  —  Not  having  argued  the  case  below,  I 
am  unable  to  answer ;  but  in  this  case  the  fact  is,  that  the 
petitioner  never  did  draw  against  the  bills,  there  never 
having  been  a  balance  against  him.  We  protest  against 
the  law  in  ex  parte  Thomson^  contending  that  the  bankers 
are  only  entitled  to  a  lien  to  tlie  extent  of  their  advances ; 
not  to  the  property  in  the  bill. 

This  case,  according  to  the  facts  stated,  shows  no 
agreement  to  draw  upon  the  bills.  There  was  a  dif- 
ference between  Mamm  v.  Giles  (which  is  not. reported) 
and  GUes  v.  JTunnpmm  (a),  as  to  notice,  and  knowledge  in 
the  party  of  the  usage  of  drawing  upon  the  bills,  yet 
the  judges  were  of  opinion  that  it  made  no  difference. 
The  usage  must  have  been  so  notorious  that  it  must 
have  been  known.  In  Giles  v.  Thompson  (a)  the  circum- 
stance occurred  which  was  supposed  by  Lord  EUon  in 
ex  parte  Sergeant  (6),  and  on  which  the  Vice-Chancellor 
relied  in  his  judgment  in  ex  parte  Thomson*  (c)  But  these 
circumstances  were  held  in  Giles  v.  Thompson  (a)  not  to 
be  material.  The  customer,  in  that  case,  was  supposed 
to  be  entitled  to  draw  against  the  short  bills  to  the  full 
amount  to  the  time  when  paid  in.    Hobroydj  J^  says. 


(a)  2  Bam*  4*  Cret.  49S.'  (5)  1  RoH^  155. 

(c)  I  Mirnt.  i  Mac.  iOS. 

Vol.  L  k 
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1S32.       p.  10,  <<  The  bankers  have  only  a  lien  on  the  bills  to  the 

'  extent  of  an  overdrawn  account :"  to  change  the  pro- 

Benson.       P^rty,  it  must  be  shown  timt  the  bills  were  discounted  or 

In  the  matter  purchased.    It  was  asked,  in  ex  parte  Thomson  (a),  what 

DiLwoftTB     was  the  difference  between  saying,  *^You  may  use  the 

«nd  otbert.     bJUs^*'  ^nd  drawing  upon  them  so  as  to  make  it  necessary 

to  use  them.     There  is  the  greatest  difference;  in  one 

ease  there  is  only  a  lien,  in  the  other  it  operates  as  a 

purchase. 

For  the  respondents,  Sir  2Sdward  Sugden  and 
Mr.  Qtldart :  — 

We  contend  that  Thompson  v.  Giles  (b)  is  not  law, 
although  in  part  confirmed  by  Lord  Lyndhwrst,  In 
London,  short  bills  are  only  a  deposit :  in  the  country, 
the  chief  circulation  is  in  short  bills.  The  habit  is  tb 
enter  the  bills  to  the  account  of  the  customer  as  cosh, 
and  he  is  charged  with  interest.  So  it  was  in  this 
account.  When  the  customer  goes  to  his  banker,  it  is 
accidental  whether  he  receives  cash  or  short  bills.  By 
one  of  Benson^s  checks  it  appears  that  he  received  the 
amount  partly  in  bills.  The  customer  does  not  expect 
to  follow  bank  notes :  why  should  he  expect  to  follow 
short  bills,  which  are  treated  as  cash,  being  put  to  his 
credit,  and  he  being  allowed  to  draw  on  them  ?  As  to  the 
balance  being  in  his  favour,  the  banker  must  have  cash 
in  hand  to  meet  his  drafts.  It  is  said  that  Lord  Tet^ 
ierden  asked,  in  T^ongwm  v.  Giks  (&),  whether  there  was 
ft  distinct  discount  or  interest  account,  and  was  an- 
swered in  the  affirmative.  This  does  not  appear  by  the 
report ;  but  if  it  was  so,  there  is  a  distinction  which  may 
warrant  the  judgment  in  that  case.  If,  by  a  general 
indorsement,  a  banker  has  not  power  to  circulate  short 

(a)  1  MaiU,  4r  Mac.  102.  (h)  S  Bank  4  Cre9.  482. 


and  others. 
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bills^  he  commits  a  fraud  by  the  circulation ;  but  in  the  I6S2. 

country,  and  especially  in  Lancashire,  they  must  do  it,  — — 

as  they  have  scarcely  any  other  circulating  medium.     It  Benson. 

appears,  by  affidavit,  that  it  is  the  constant  usage  to  cir-  ^^  ^^  matter 

culate  these  bills,  without  reference  to  the  state  of  the  DiLwoaxii 
account  of  the  customer,  and  that  the  petitioner  knew  of 
that  usage. 

The  Lord  Chancellor  :  —  I  do  not  see  a  statement 
of  that  fact  in  ex  parte  Armititead.  {a) 

Sir  E,  Stigden :  —  The  petitioner  does  not  deny  the 
knowledge  of  the  practice.  It  appears  by  affidavits  that 
tie  had  bills  in  exchange  for  checks ;  he  took  them  as  a 
matter  of  course,  never  inquiring  as  to  the  title  of  the 
bankers  so  to  use  them ;  and  those  short  bills  so  received 
by  the  petitioner  have  been  traced  as  cashed  for  him. 
The  short  bills  were  included  in  the  half-yearly  accounts 
with  the  petitioner,  and  he  never  made  any  objection 
to  these  accounts.  He  does  not  denv  that  he  never  re- 
quested  the  bankers  generally  not  to  pay  away  the  short 
bills,  and  he  admits  that  on  some  occasions  he  might  have 
done  so.  Scarcely  any  thing  was  paid  in  to  his  account 
with  his  bankers  but  these  bills ;  and  he  had  no  power 
of  drawing  but  on  the  credit  of  the  bills.  In  the  pass- 
book credit  is  given  to  him  for  the  bill  of  145/.,  and  he 
is  debited  with  interest.  The  object  of  the  bankers  is  to 
have  a  balance  which  they  may  make  use  of.  If  the  bill 
of  145/.  is  not  to  be  taken  as  cash  in  the  account,  they 
would  have  nothing  or  next  to  nothing  in  their  hands 
belonging  to  the  petitioner.  In  ex  parte  Thomson  {b) 
it  appears  that  there  were  three  entries  of  cash ;  in  this 

(a)  ^Q.S^J.  971.  {hi)  1  M<mt.i  Mae.  lOf. 

k2 


and  others. 
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18S21        case  there  is  only  one  entry  of  cash.     There  it  is  stated, 

-  that  there  was  notliing  to  draw  upon  but  bills  paid  in ; 

Bei^n.       ^  1^  ^^  here.     In  that  case  there  was  an  express  direc- 

In  the  matter  ^j^jj  ^^^  ^^  circulate  the  bills;  in  this  case  it  is  only  said, 

DiLwoBTH     that  directions  may  have  been  given  not  to  circulate  the 

bills. 

The  Lord  Chancellor:  —  A  direction  as  to  one 
bill,  not  to  circulate,  aiFords  an  inference,  as  to  others, 
that  they  were  at  liberty  to  circulate. 

Sir  £•  Sugden :  —  In  ex  parte  Sergeant  (a)  it  is  put 
upon  the  concurrence  in  the  circulation,  or  that  an  agree- 
ment was  to  be  inferred ;  and  Lord  Eidon  says,  it  would 
be  sufficient  if  the  customer  drew  or  was  entitled  to  draw. 
According  to  this  rule,  it  is  only  necessary  that  the  bills 
should  be  there  as  cash.  As  to  what  is  said  by  Bayley^ 
J.,  in  Thompson  v.  Giles  (6),  that  it  must  depend  upon  the 
account,  if  the  bill  is  entered  as  cash,  there  is  only  a 
trifling  balance  of  cash  to  the  credit  of  the  customer 
independently  of  the  bill.  It  is  necessary  to  discount 
the  bill  in  order  to  meet  his  drafts.  If  there  had  been 
a  large  balance,  it  might  have  been  said,  it  was  wanton 
to  put  the  bill  in  circulation.  According  to  the  course 
of  dealing  between  these  parties,  the  time  had  arrived 
when  it  was  necessary  to  turn  the  bills  into  cash,  the 
balance  being  only  33/.  It  being  admitted  that  he  had 
a  right  to  draw  upon  the  credit  of  the  bills,  it  is  absurd 
to  contend  that  the  banker  must  make  the  advance 
before  they  turn  bills  into  cash.  The  respondents  were 
entitled,  long  before  the  bankruptcy,  to  turn  the  bills  into 
cash.  Ex  parte  ArmiMead{c)  was  decided  upon  the  autho- 
rity of  Thompson  v.  Giles  {b)  ;  but  Lord  LyndAurst  gives 

(a)  1  Rote,  155.  (b)  S  Bam.  Sg  Cret.  4SS.  (e)  ^C^J.  571. 


•od  others* 
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no  reason  in  support  of  Thompson  v.  GUes  (a),  although        18S2. 

it  was  impeached  in  the  argument.     If  the  order  is  re-         ^~~~ 

Ex  parie 
versed,  Benson's  and  all  other  bills  must  be  left  as  a  fund       Benson. 

to  answer  what  is  due  to  the  Barclays,  upon  the  account  ^°  ^*  matter 
to  be  taken  between  them  and  DUworth.    The  law  must     Dilwortb 
be  decided  as  to  each  of  the  bill-holders'  rights. 

The  Lord  Chancellor  (at  the  conclusion  of  the 
argument) :  —  In  er  parte  Sargeant  (6),  Lord  Eldon  sup* 
poses  that  being  entitled  to  draw  is  sufficient;  but  there 
is  great  difficulty  in  reconciling  this  with  what  is  said  in 
GUes  V.  Perkins,  (c)  In  ex  parte  Sargeant  ifi)  there  is  this 
difference,  that  in  the  account  the  bills  and  cash  were  en- 
tered indiscriminately.  The  whole  amount  in  this  case  is 
carried  to  the  account  as  if  it  were  cash,  and  there  is  a 
distinct  interest  account.  If  the  account  of  Barclay  is 
not  liquidated,  the  bills  will  be  subject  to  their  lien.  If 
the  order  in  this  case  is  reversed,  we  shall  have  es  parte 
Thomson  brought  here  next  The  cases  are,  however, 
distinguishable.  I  fisel  great  difficulty  upon  the  autho- 
rities. One  of  the  j  udges  considered  JTumpson  v.  Giles  (d) 
as  a  question  of  fact,  but  Hobrayd,  J.  considered  it  as 
establishing  a  rule  of  law,  which  is  so.  It  b  supposed,  but 
not  accurately,  that  Thompson  v.  Giles  {d)  went  further 
than  Giles  v.  Perkins.  It  is  not  easy  to  reconcile  ex  parte 
Sargeant  (b)  with  Giles  v.  Thompson,  (c)  The  only  dif- 
ference between  Giles  v.  Perkins  and  GUes  v.  Thompson 
is,  that  in  the  last  case  the  law  was  more  thoroughly 
considered,  and  the  decision  was  the  same,  notwith- 
standing the  additional  fact.  I  do  not  see  the  diiFerence 
between  this  and  ex  parte  Thomson.  I  do  not  see  how 
ex  parte  Thomson  can  stand  with  Thompson  v.  GUes. 
What  Lord  l^on  says  in  ex  parte  Sargeant  is  irrecon- 

(fl)  9  Bam  i  Cret.  422.  {b)   1  Rmc^  153. 

(r)  9  Eaity  12.  (rf)  2  B,  *  C.  452. 

k3 
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1833.        cilable  with  the  preceding  cases.     As  to  costs,  I  do  not 

think  that  the  appellants  can  have  the  costs  of  coming 

Bknson.^      here.      Whether  former  costs  are  to  come  out  of  the 

In  the  matter  estate  must  be  considered.     I  will  look  at  the  affidavits, 
of 
DiLwoBTH      and  inquire  as  to  Giles  v.  Mason^  whether  the  fact  was 

and  others,  jj^f^^g  ^j^^  Court  of  the  knowledge  of  the  customer  that 
the  bills  were  used  by  the  bankers,  as  stated  in  the  special 
case. 

On  the  lOth  of  May,  the  order  of  the  Vice-Chancellor 
was  reversed.  The  Lord  Chancellor  said  he  would  give 
his  reasons  in  writing  afterwards ;  but  the  case  was  not 
mentioned  again. 

Order  reversed. 


C.  R. 

West. 

Jv^or.  23, 

1832. 

If  an  annuity  is 
granted  in  con- 
sideration of  the 
relinquishment 
of  a  business, 
the  creditor  is 
entitled  to  prore 
for  the  market 
ralue,  without 
reference  to  the 
original  con- 
sideration given, 
or  lapse  of  time 
since  the  grant. 


Ex  parte  F.  SAXE.  — In  the  matter  of  C.  SAXE. 

1  HE  petitioner,  the  father  of  the  bankrupt,  was,  fat 
some  years  previous  to  1827,  in  partnei'ship  with  the 
bankrupt  as  tailors;  and  the  petitioner  was  entitled  to 
two-thirds  of  the  profits,  and  the  bankrupt  to  the  other 
third. 

In  1827  the  partnership  was  dissolved,  and  by  A 
memorandum  of  agreement  the  petitioner  relinquished 
his  interest  in  the  business,  and  the  stock  in  trade  and 
lease  of  the  premises  were  to  be  taken  by  the  bankrupt 
at  a  valuation ;  and  ^^  in  consideration  of  F*  Saxe  having 
relinquished  the  trade  in  favour  of  his  son,  C  Scure,  to 
secure  to  F.  Saxe  an  annuity  for  his  life  of  300/." 

In  July  1832,  a  fiat  issued  against  C.  Saxe. 

The  petitioner  applied  to  the  commissioner  to  prove, 
under  6  Geo.  4,  c.  16,  s.  54,  «  the  sum  of  2,246/.  Ss. 
for  the  value  of  the  annuity,  and  the  future  and  growing 
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payments  thereof,  such  value  being  esdiiiated  acoordbg  1882. 
to  Table  I.  of  the  L^acy  Act,  36  Geo.  S,  c.  52,  aod  for  ^^-^ 
arrears  due  at  the  time  of  the  bankruptcy."  (a)  Saxs. 

The  oommissioner  decided  that  the  proof  must  be  for  ^  *^*  matter 
die  value  of  the  annuity,  regard  being  had  to  the  ori^naL        9ax8., 
ocmsideration  given ;  and  upon  that  principle  estimated, 
the  value  of  the  annuity  at  876A)  instead  of  the  sum  of 
2,246/.  Qs.  (b) 

(a)  The  following  is  the  clause,  day  it  was  granted — this  is  your 

6G.4,  c.  i6»s.54:  <*Any  annuity  first  sura;    you  then  take   the 

creditor    of  any   bankrupt,   by  sum  actually  given — this  is  your 
whatever  assurance  the  same  be    second  sum ;  you  then  take  the 

secured,  and  whether  there  were  estimated  value  of  the  annuity  at 

or  were  not  any  arrears  of  such  the  date  of  the  commission — this 

annuity,  which  value  the  commis-  is  your  third  sum ;  then,  by  mul-. 

sioners   shall   ascertain,   regard  tiplying  according  to  the  rule  of 

being  had  to  the  original  price  three  the  two  last  sums  together, 

given  for  the  sud  annuity,  deduct-  and  dividing  by  the  first,  you  get 

ing  therefrom  such  diminution  in  the  result,  which  is  to  be  proved.' 

the  value  thereof  as  shall  have  The   common  government  an- 

been  caused  by  the  lapse  of  time  nuity  tables  give  the  fir^t  and 

tiooe  the  grant  thereof  to  the  third  sums;  the  difficulty  is  as 

date  of  the  commission."  to  the  second.  To  ascertain  that, 

{b)  The  judgment  of  the  com-  I  have  assumed  that  the  fair  aver« 
mbsioner,  Mr.  Fane,  was  as  fol-  age  profits  of  the  business  re- 
lows:  **  In  this  case  the  question  is  linquished  was  600/.  a  year, 
tke  vahie  of  on  annuity  granted  by  Mr.  /SSktc^s  (senior)  -share  being 
the  bankrupt  to  his  father.  The  two-thirds,  400L  a  year.  Upon 
difficulty  in  estimating  the  value  of  the  evidence  of  Mr.  Cafe  it  ap- 
this  annuity  arises  from  this,  that  pears,  that  where  the  goodwill 
the  consideration  given  was  not  a  of  a  business  has  been  sold,  it 
money  consideration,  but  a  con-  has  generafly  fetched  about  three 
sideration  itself  requiring  valua^  years'  purchase ;  but  it  happena 
tion  ;  for  the  consideration  was  in  this  case  Mr.  Saxe  sen.  bought 
the  relinquishment  of  a  business,  part  of  the  business  two  years 
1b  ordinary  cases  the  mode  of  ago  of  Mr.  Banks,  and  gave  only 
estimating  the  value  of  an  an-  one  year's  [irofit.  On  acdount.of 
nuity  is  this :  you  take  the  esti-  the  evidence  of  Mr.  Banks^  I 
nattd  value  of  the  annuity  the  deduct  half  a  year  from  the  three 

K  4 
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1832.  This  was  an  appeal  from'  the  commissioner's  de- 

— ^        cisiorii  praying  that  the  proof  might  be  admitted  for  the 
Saze.        full  value,  according  to  the  received  public  tables  of 

In  the  matter  values  of  annuities  of  a  like  amount;  and  that  the  value 
of 
Saxe.        might  be  otherwise  ascertained,  without  reference  to  the 

original  price,  or  without  restricting  tlie  valuation  of 

such  original  price  to. the  mere  value,  the  petitioner's 

share  in  the  trade. 

Mr.  Ching  for  the  petition :  — 

The  mode  of  valuation  adopted  by  the  commis- 
sioner is  erroneous;  for,  as  this  was  not  an  annuity 
granted  for  a  pecuniary  consideration,  the  value  ought 
to  be  ascertained,  without  regard  to  the  original  consi- 
deration given,  and  the  proof  admitted  for  the  full  value, 
according  to  the  ordinary  modes  of  valuation. 

The  words  of  the  statute  are  (a),  <<  which  value  the 
commissioners  shall  ascertain,  regard  being  had  to  the 
original  price  given  for  the  said  annuity.'' 

The  question  is,  whether  the  relinquishing  a  business, 
as  the  consideration  for  an  annuity,  is  to  be  valued  as 
falling  within  the  word  "  price." 

The  word  **  price"  can  only  refer  to  a  money  consi- 
deration ;  but  the  consideration  given  for  the  annuity  in 
this  case  was  neither  money,  nor  is  it  capable  of  an 
accurate  valuation  in  money.  There  are  many  cases  in 
which  it  is  impossible  to  set  a  value  on  the  consideration 
at  all ;  as  in  the  case  of  marriage  settlements,  in  which 
it  is  impossible  to  ascertain  the  value  a  man  may  set  on 
his  wife  in  granting  her  an  annuity.     The  intention  of 


I  should  otherwise  have  allowed ;  of  calculation,being  then  applied, 

and  I  allow  two  and  a  half,  that  gives  876/.  as  the  sum  to  be 

is  1,000/.  as  the  fair  value  of  the  proved.*' 
said  annuity  at  the  time  it  was        {a)  6  G.  4.  c.  16.  s.  54.  mde 

purchased;  the  above  principle  195,  note  (a). 
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the  legislature  wIeis    to   fix   certain   data  upon  which        18S2. 

money  annuities  might  be  valued.     It  was  found  to  be        

unsafe  to  proceed  upon  the  government  tables^  in  Saxe/ 
valuing  annuities  granted  for  money,  where  the  price  ^^  the  matter 
paid  was  in  the  nature  of  a  loan  of  money.  In  ex  parte  Sazi. 
TAisUewootlj  1  Boecj  295,  where  a  man,  when  in  an 
infirm  state  of  health,  purchased  an  annuity,  which  was 
made  with  regard  to  his  weak  state  of  health,  and  he 
soon  after  recovered,  and  the  grantor  became  bankrupt, 
the  grantee  was  allowed  to  prove  for  a  larger  amount 
than  the  original  price  he  paid ;  and  in  that  case  Lord 
JEldon  says,  **  The  act  of  parliament  (a)  has  nothing  to 
do  with  this  case,  nor  with  any  case,  farther  than  this; 
before  the  act,  if  the  annuity  had  been  secured  by  bond> 
and  was  in  arrear,  the  value  of  the  annuity  could  have 
been  proved,  but  otherwise  not,  and  the  act  only  super- 
seded the  necessity  of  the  penalty  having  been  incurred. 
Nothing  more  was  intended  than  that  the  commissioner 
should  deal  with  annuities  which  were  not  forfeited,  as 
they  were  in  the  habit  of  dealing  with  annuities  forfeited 
before  the  act.'' 

The  act  has  only  adopted  the  rule  laid  down  by  Lord 
Eldan  in  ex  parte  Wliitehead^  I  Mer.  129,  for  valuing  an- 
nuities granted  for  a  pecuniary  consideration ;  and  in  all 
other  cases  the  valuation  nmst  be  according  to  the  usual 
mode,  without  enquiring  into  the  original  consideration, 
or  the  motive  of  the  parties,  if,  at  the  time  of  the  contract, 
they  acted  bond  fide.  In  ex  parte  BrokUsSy  Buck,  406, 
a  lady  gave  up  her  life  interest  in  consideration  of  her 
son  granting  an  annuity,  and  the  son  became  bankrupt, 
when  the  mother  applied  to  prove  for  the  value  of  her 
life  interest,  which  was  the  consideration  given  ;  but  the 
Vice-Chancellor  said,  '*  This  lady  acquired,  by  her  con- 

(a)  49  Geo.  5.  C.  121.  S.  17. 
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18S2.        tract  with  her  son,  a  title  to  the  annuity  stipulated  for ; 
"""^        and  if,  acting  from  motives  of  affection  towards  her  son, 

Saxs.        she  accepted  an  inadequate  consideration,  I  cannot  re* 

In  the  matter  jj^^^  j^^^  ^j.^^^  1,^^  contract." 
of 
Saxb. 

Mr.  MantoffUj  for  the  assignees :  — 

This  application  is  to  prove  the  annuity  under  the 
fifiy-^ourth  section,  and  the  real  question  is,  whether  it 
is  proveable  under  that  section ;   and,  if  so  proyeable, 
whether  it  must  not  be  valued  according  to  the  provi- 
sion of  the  statute,  regard  being  had  to  the  value  of  the 
original  price  given.     If,  by  this  clause,  annuities  for  a 
fmmey  consideration  only  were  intended,  the  petitioner 
is  not  entitled  to  prove  under  this  section.    But  the  term 
^  price  "  is  only  used  as  a  general  de6nition  for  consi* 
deration ;  and  it  must  have  been  the  intention  of  the 
legislature  that  it  should  extend  to  every  species  of  con- 
sideration ;  for  every  vabtabk  consideration  must  be  a 
'^ price"  given,   either  in  money  or  in  monies  worth. 
In  accordance  with  this  principle  is  ex  parte  FisAer, 
2G,  8f  J.  102,  where  an  annuity  was  granted  in  consi- 
deration of  the  grantee's  assigning  a  lease ;  and  it  was 
decided  that  the  annuity  was  to  be  valued,  regard  being 
had  to  the  consideration  given  and  the  actual  value  of 
the  kase.     In  this  case  the  Vice-Chancellor  says,  <^  I 
think,  however,  that  the  commissioners,  in  estimating 
the  value  of  the  leasehold  property  which  was  the  con- 
^deration  of  the  annuities,  were  not  limited  by  the  price 
paid  for  it  by  the  petitioner,  but  that  r^ard  should  be 
had  to  the  actual  value  of  the  lease  at  the  time  of  the 
sale  to  the  bankrupt,  provided  such  value  were  altered 
by  accidental  circumstances,  either  general  or  local,  or 
by  improvement  of  the  property." 

As  the  petitioner's  case  rests  upon  the  supposition 
that  the  clause  is  not  confined  to  money  annuities,  but 
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extends  to  aU  annuities,  then  there  is  no  better  mode  of  1832. 

ascertaining  the  value  of  an   annuity  granted   for   a  * 

vahabk  but  not  money  consideration.     He  must  take  Sau. 
the  whole  and  not  part  of  the  clause,  and  he  must  submit  '"  ^®  matter 

that  to  the  legislative  mode  of  valuation ;  viz.  by  re-  Sazc. 
garding  the  original  and  diminished  value,  as  the  proper 
mode. 

Mr.  CAififf^  in  reply,  was  stopped  by  the  Court. 

Erskine^  C.  J. :  —  Before  the  49  Geo.  8,  if  the  an-* 
nuity  bond  had  been  forfeited  before  die  bankruptcy^ 
the  party  might  prove  on  the  peinal^,  xmd  the  amount 
was  limited  to  the  value  of  the  annuity,  which  was  oon^ 
sidered  the  sum  to  t)e  recovered  under  the  penalty. 
Since  the  49  Geo.  3.  the  only  difference  is,  that  the 
bond  need  not  be  forfeited  before  the  bankruptcy ;  but^ 
in  the  present  case,  the  bond  was  forfeited  before  the 
bankruptcy.  So  that,  whether  you  take  it  independent 
of  the  statute  or  under  the  statute,  the  petitioner  ia 
entitled  to  prove.  The  only  question  is,  therefore,  how 
the  value  is  to  be  ascertained.  It  is  contended,  that  the 
word  "price"  means  "consideration,"  and  that  the 
value  must  be  taken  with  regard  to  the  original  "  consi- 
deration ; "  but  I  cannot  see  the  propriety  of  giving  to 
the  word  *•  price  "  the  extensive  meaning  of  the  word 
"  consideration."  It  seems  to  me,  that  the  word 
'*  price "  can  apply  only  to  pecuniary  considerations, 
and  certainly  only  to  such  considerations  as  are  easily 
capable  of  being  reduced,  by  valuation,  to  a  definite 
money  "price." 

And  althoagh,  in  ex  parte  Fisher  (a),  it  was  decided  that 
the  value  of  the  lease  was  to  be  considered,  it,  however, 


(a)  2  6?.  4/.  102. 
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1832.        by  no  means  follows^  that  because  leasehold  property^  or 

"^^"^        goods  capable  of  a  ready  market  valuation^  are  to  be 

Saxe.         taken  into  consideration,  every  **  consideration  "  is  to-be 

la  the  matter  taken  to  be  within  the  word  <*  price ; "  and  in  that  case 

Saxs.         the  Vice-Chancellor,  on   referring  to   the  fifty-fourth 

section  of  6  G.  4,^16,  says,   ^<  I  am  of  opinion  that 

the  commissioners  are  not  now  at  liberty  to  enter  into 

the  consideration  of  the  altered  state  of  the  petitioner's 

health,,  as  in  er  parte  TAisUewood.  (a)     The  l^islature 

seems  to  have  intended  to  exclude  all  such  considera^ 

tions,  as  leading  to  endless  difficulties  and  subtilties,  and 

to  lay  down  a  general  and  simple  rule." 

This  annuity,  in  case  of  solvency,  would  easily  find 
its  money  value  in  the  market,  and  it  is  within  the 
ordinary  rule  of  an  annuity  for  a  good  consideration. 
The  only  question  is,  therefore.  What  was  the  value  in 
the  market  of  this  annuity  at  the  time  of  the  bank- 
ruptcy ?  It  is  not  necessary  for  the  Court  to  go  into 
this,  but  only  to  say  that  the  petitioner  is  entitled  to 
prove  the  market  value,  without  regard  to  the  original 
consideration  or  the  lapse  of  time. 

Sir  J.  Cross :  —  The  question  is,  What  is  the  mean- 
ing of  the  word  <<  price^*'  as  used  in  this  clause  ?  And 
it  has  been  contended  diat  it  must  mean  <^  consider- 
ation,*' however  difficult  to  value;  but  ^*  price"  being 
a  word  which  has  a  definite  meaning,  l^ally  meaning 
pecuniary  consideration,  I  understand  it  to  mean,  that 
regard  is  to  be  had  to  the  original  pecuniary  consider- 
ation, where  there  is  one ;  and  where  there  is  none,  then 
you  can  have  no  regard  to  the  consideration.  It  is  said, 
that  this  is  not  an  annuity  within  tlie  act.     If  so,  then 


(a)  1  S<fte,  S95. 
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ihe  petitioner  is  entitled  to  prove   upon    the   bond  as        1832. 
before  the  act.      The   bond  was   forfeited    before    the         '' 
bankruptcy,  and  the  market  value  of  the  annuity  is  the         Saxe. 

sum  for  which    the   penalty  stands  as  security.     The  ^"  ^^^  matter 
commissioner  must   value    this    annuity  with  reference         Saxx. 
only  to  the  age  of  the  grantee. 

4 
ft 

Sir  George  Bose :  —  It  would  be  difficult  to  contend^ 
that  this  annuity  could  not  have  been  proved  without 
the  assistance  of  the  annuity  clause.  The  penalty  of  the 
bond  was  forfeited,  and  there  was  a  right  to  prove  the 
full  amount  of  the  penalty,  subject  to  be  reduced  by 
evidence  of  the  annuity  being  of  a  less  actual  value, 
which  is  an  equity  in  favour  of  the  bankrupt.  It  is 
quite  clear  that  the  bankrupt  could  not  have  said  he 
was  not  liable,  unless  he  could  show  any  circumstances 
of  fraud  as  to  the  consideration  (a)  which  would  induce 
a  Court  of  Equity  to  relieve  him.  The  rule  laid  down 
by  Lord  EUan  in  ex  parte  Whitehead  {b)  was  introduced 
into  the  statute^  giving  a  power  for  the  commissioners 
to  consider  the  original  ^^  price "  paid,  in  valuing  an- 
nuities for  a  money  consideration.  The  principle  on 
which  the  commissioner  has  taken  the  value  fails ;  and 
the  right  order  will  be,  that  the  petitioner  be  at  liberty 
to  prove  for  the  penalty^  liable  to  reduction  by  valuation 
of  an  actuary,  (c) 


■    (a)  See,  in  confirmation  of  quire  registration,   not  having 

this,  ex  parte  Carpenter,  Mont.  been  granted  for  **  money  "  or 

4:  Mac,  1.  ^  money's  worth"  within  the 

{f)  1  Mer,  189.  meaning  of  the  annuity  acts. 

(«)  The  annuity  did  not  re-  B^TettUyt.TetUc^^Bing.SlB. 
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L.  C.  Ex  partA  LANGSTON.— In  the  matter  of  GARD- 

^y,  C.  jjEj^ ^Eo;  parit  BENSON.— la  the  matter  of 

1832^/  DIL WORTH Ex  parte  the  LANCASTER 

The  Court  of  CANAL   COMPANY.— In  the  matter  of  DIL- 

ReTiewhasno         WORTH. Ex  parte  WARD.— In  the  matter 

junadictioii  to 

itew  or  re-hew        of  AUSTIN. Ex  parte  ELSEE. — In  the  matter 

pedUo^which         ^j.  JOYNER. 
heard,  or  to 

t^***«SeaI  Upon  these  petitions  the  question  was,  Whether  the 
!ng  orders  pro-  Lord  Chancellor's  jurisdiction  in  bankruptcy  was  to  any 
l^"d  Chancellor  and  what  extent  affected  by  the  1  &  2  W.  4,  c.  64  ? 
ceiioil^fore^he  ^  jwwfe  Longsion  was  a  petition  for  further  direc" 
Bankruptcy  tious  upon  an  order  made  by  the  Lord  Chancellor  on 
1&2W.4.C.64;  appeal  from  the  Vice- Chancellor.  Ex  parte  Benson  was 
''"ndin*^d  *  petition  of  appeal  to  the  Lord  Chancellor  against  an 
not  heard  and  order  of  the  Vice-Chancellor.  Ex  parte  the  Lancaster 
the  date  of  the  Cofto/  Company  was  a  petition  to  re-hear  an  order  made 
Mw^tS^''  by  Lord  Lyndhurst.  Ex  parte  Ward  was  an  appeal  to 
arising  out  of  the  Chancellor  from  a  decision  of  the  Vice-Chancellor, 
onlerarnkd^ by  In  ex  parte  Eisee  re  Joyner  there  was  a  petition  of  appeal 
Sio^^d^^  and  cross  appeal  for  a  supplemental  petition  of  appeal, 
Chancellor,  the   prayinff  a  reversal  of  the  order  upon  new  facts,  and  a 

CourtofReTiew  *^    /.   **  •         j-       *•  i  •  i 

has  sole  juris-     petition  praying  directions  merely  consequential  upon 
^^'  the  appeal  as  to  part  of  the  order. 

The  Solicitor  General^  S\t  Edw.Sugden^  and  Mr.Jfoit- 
tagUy  for  the  petitioners,  in  ex  parte  Langstxm :  — 

These  petitions,  after  having  been  presented,  and 
entered  to  be  heard  by  the  Lord  Chancellor,  had  been 
entered  to  be  heard  in  the  Court  of  Review,  which  had 
determined  that  they  bad  jurisdiction  to  hear  any  peti- 
don  presented  to  the  Court  of  Review,  by  section  2, 
which  enacts,  ^'  That  the  Court  of  Review  shall  have 
superintendence   and  control  in  all  matters  of  bank- 
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ruptcy;  and  shall  also  haY«  power,  jurisdictioiif  and        1838. 
authority  to  hear  and  determine^  order  and  allow^  aU        -»— 
such  matters  in  bankruptcy  as  now  usually  are  or  law*-     LANosToit. 
fully  may  be  brought,  by  petition  or  otherwise,  befi^ve        "»^atter 
the  Lord  Chancellor,  whether  such  matters  may  have      Gabdmul 
arisen  in  the  said  Court  of  Bankruptcy  or  elsewhere,  ex- 
cept as  is  herein  othei*wise  provided,  and  also  to  inves- 
tigate, hear,  and  determine  all  such  other  matters  within 
the  jurisdiction  of  the  said  Court  of  Bankruptcy  as  are 
by  this  act,  or  may  be  by  the  said  rule  and  regulations; 
assigned  and  referred  to  the  said  Court  of  Review." 

The  question  is,  Whether  the  Court  of  Review  has 
exclusive  jurisdiction  ?  If  the  jurisdiction  of  the  Lord 
Chancellor  is  taken  away,  it  must  be  by  express  enact- 
ment, as  the  creation  of  a  new  court  is  not,  in  itself, 
tlie  annihilation  of  an  old  court.  The  creation  of  a 
new  common  law  court  would  not  be  an  annihilation  of 
the  Court  of  King's  Bench,  nor  would  the  Court  of 
Chancery  have  been  annihilated  if  the  bill  proposed  by 
Lord  LyndkurH  for  the  establishment  of  a  new  court 
of  equity  bad  passed.  This  is  evident,  not  only  from 
l&e  advantages  to  the  community  from  the  existence  of 
courts  of  concurrent  jurisdiction,  but  from  the  never- 
doubted  law  upon  the  subject,  and  from  the  mode  by 
which  the  power  of  existing  courts  has  always  been  de- 
stroyed, wfaidi  has  been  by  express  enactments  only. 

In  the  Welsh  judicature  act  it  is  enacted,  <<  that  all 
power,  authority,  and  jitfisdiction  of  the  Judges  and 
Courts  of  Great  Sessions,  both  in  law  and  equi^,  in  the 
principality  of  Wales,  shall  cease  and  determine."  (a) 

In  this  very  act  (1  &  2  W.  4.)  the  power  of  exist* 
ing  conunissioners  is  nullified  by  an  express  enact- 
ment in  section  39,  which  is  as  follows:  <<  That  all 
power,  jurisdiction,  and  authority  of  the  commisnoners 

(a)  1  W.  4,  c.  70. 
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1833.        named  in  any  commission  of  bankrupt  depending  in  the 
"""^         Court  of  Commissioners  of  Bankrupts  in  the  city  of  Lon- 

Ex  parte  .  . 

Langbton.  ^oi^  shall  cease  and  determine,  and  that  every  such  com- 
In  the  matter  mission  shall  thereupon  be  removed  into  the  isaid  Court 
GARDNm.  of  Bankruptcy,  and  that  all  further  proceeding  thereon 
shall  be  thenceforth  prosecuted  and  carried  on  in  like 
manner  as  if  they  had  been  originally  commenced  therein 
by  virtue  of  a  fiat  under  tlie  hand  of  the  Lord  Chan^ 
cellor,  issued  pursuant  to  this  act,  save  as  may  be  other* 
wise  directed  by  this  act." 

In  the  case  of  Chetham  v.  Crooky  ML.  4*  Y.  307, 
it  was  held,  that  the  concurrent  jurisdiction  given  the 
County  Court  of  Lancaster  did  not  deprive  the  court 
of  law  of  their  jurisdiction;  and  when  1  W.  4,  c.22, 
was  passed,  giving  the  court  of  common  law  the  power 
of  examining  witnesses  on  interrogatories,  it  was  found 
that  a  party  had  still  the  power  of  filing  his  bill  of 
discovery,  if  he  preferred  that  method. 

But  there  are  not  any  n^;ative  words,  in  respect  to 
the  Liord  Chancellor's  jurisdiction,  in  the  present  act, 
the  only  section  of  which  relating  to  this  subject  is  sec- 
tion  2,  which  has  already  been  stated ;  and  so  fiir  from 
there  being  any  negative  words,  the  Lord  Chancellor  is, 
by  section  3,  appointed  to  sit  in  appeal  upon  the  Court 
of  Review,  (a) 

It  has  been  imagined,  that  a  power  is  given,  by  sec- 
tion 11^  to  the  Lord  Chancellor  and  the  Court  of  Review, 
to  deprive  the  suitor  of  his  right  to  elect  in  what  court 
he  will  proceed ;  and  that  the  Lord  Chancellor  and  the 
Court  of  Review  have,  in  pursuance  of  the  powers  given 
to  them  by  section  11,  ordered  that  all  petitions  shall 
for  the  future  be  heard  in  the  Court  of  Review.     But 

(a)  Sect.  5.  **  The  decisions  of  Cbancelior  on  matters  of  law  and 
the  Court  of  Review  shall  be  equity,  or  on  the  refusal  or  ad- 
subject  to  an  appeal  to  the  Lord    mission  of  evidence  only." 
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this  supposition  is  without  any  foundation.     Section  11         1832. 

is  as  follows :  "  That  the  judges  of  the  said  Court  of 

Review,  with  the  consent  of  the  Lord  Chancellor,  shall     LaIngston. 
have  power  from  time  to  time  to  make  general  rules  and  ^°  ^^^  matter 
orders  for  r^pilating  the  practice  of  the  said  Court  of     Gardner. 
Bankruptcy,  the  sittings  of  the  judges  and  commissioneiiB 
thereof,  and  the  conduct  of  the  other  officers  and  of  the 
practitioners  therein." 

The  order  is  as  follows:  **  That  all  petitions  now 
depending  before  the  Lord  Chancellor,  in  matters  of 
bankruptcy,  may  be  set  down  for  hearing  in  the  Court  of 
Review,  upon  motion  for  that  purpose ;"  but  it  is  clear 
that  section  1 1  did  not  give  any  such  extensive  power 
to  the  Lord  Chancellor  and  the  Court  of  Review  as  to 
enable  them  to  determine  in  what  court  the  suitor 
should  enforce  his  rights,  but  merely  to  enable  them  to 
regulate  the  practice  of  the  court  which  the  legislature 
had  established.  The  depriving  a  suitor  of  his  right  to 
elect  his  court  can  only  be  by  express  enactment,  as  in 
the  act  53  Geo,  3,  c.  24f,  by  which  the  Vice-Chancellor's 
court  was  established ;  in  which,  by  section  2,  the  Vice- 
Chancellor  has  power  to  hear  such  petitions  as  the  Lord 
Chancellor  shall  from  time  to  time  direct,  subject  never- 
theless in  every  case  to  be  reversed,  discharged,  or  altered 
by  the  Lord  Chancellor. 

The  only  mode  of  transferring  jurisdiction  is  by  writ 
of  error  or  certiorari ;  the  person  entitied  to  make  the 
transfer  not  being  the  judge,  but  the  suitor;  of  which 
a  strong  instance  occurred  during  the  illness  of  Sir  7%o- 
mas  PtumeTy  when  Master  of  the  Rolls.  As  it  had  been 
the  practice  for  the  Lord  ChanceUor  to  request  some 
of  the  judges  of  the  common- law  courts  to  sit  and  assist 
him  in  his  court,  it  was  imagined  that  this  right  ex- 
tended to  the  Master  of  the  Rolls ;  and  accordingly,  on 

Vol.  I.  L 


146  CASES  IN  BANKRUPTCY. 

1Q3^.       the  i)lQes6  of  the  Master  pf  the  Bolls^  sevend  juclges 

^        attended,  heard  ci^iises,  find  pronounced  decrees;  but^ 

l^NG^Toif.  *^^  ^  time^  the  case  of  Page  v.  Brooms  at  the  Rolls, 
In  the  matter  ^  Bu$settf  22^,  came  to  be  discus^  in  the  Court 
GABPVB&.  above,  find  they  whp  had  been  defeated  began  to  quesr 
tion  the  competency  of  the  tribiinal ;  and,  as  soon  as  it 
w^s  fb¥in4  that  the  commission  only  extended  to  assist 
the  Lord  Chancellor,  an  act  of  parliament  was  brought 
in  confirming  all  former  decrees  made  by  those  judges. 

The  Lord  Chancellor  and  the  ju^es  can^  therefore, 
have  no  uxor^  power  to  compel  the  suitor  to  h^ye  hi^ 
case  heard  in  the  Coqrt  of  Review,  than  the  Court  of 
King's  Bench  could  insist  upon  a  cause  instituted  in 
that  Qourt  b^ing  decided  in  the  Court  of  Common  Plea^ 
pr  Exchequer ;  the  right  of  concurrent  jurisdiction  can 
be  nullified  onl^  by  express  ena.ctment. 

If  such  is  the  }aw  in  the  case  of  a  petidcm  presented 
originally  to  the  l^ord  Chwcellort  there  can  be  n^ 
nepessity  to  contend  that  thp  same  reasoqing  af^ies 
with  more  force  in  the  cases  of  attempting  to  make  this 
transfer,  qpop  appeal  from  the  Vice-Cha.ncellor  or  the 
Jx>rd  Chwcellor ;  the  obvious  e^ect  of  which  would  be 
i(  doublp  appeal,  contrary  to  the  expre^  intentipp  qf 
the  legislature,  expressed  ii^  the  Ist  section  to  b^e  a^ 
follows:  <^To  the  end  that  the  rigl^ts,  as  well  oK  the 
bankrupts  themselves  as  pf  their  creditors,,  msy  be  en- 
forced with  as  Uttle  ei^pense,  delay,  and  uuc^tfunty  a^ 
ppwblp**' 

Sir  MA9or4  Sugdaik  fl^4  ^r.  Gi^l^M  app«Mred  ia  the 
same  interest^  in  ex  parte  Bffmn^  and  pited  1  Wbod^ 
Wfffk  Lectures,  119,  as  follows :-— <^  The  constitutipi^ 
power  and  nature  of  these  great  l^ld  superior  courts, 
derived  from  the  ancient  aula  regis,  cannot  be  altered 
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but  by  act  of  parliament ;  and  that,  tA  an  improbable        1839. 

MqypositioD,  I  may  say,  would  be  a  dangerous  and  rash         

innovation.     A  positive  (a)  statute  also,  unless  ^cpredft     Lan^toii. 

negadre  words  are  inserted^  is  not  construed  to  abridge  ^^  ^  matter 

or  defeat  tibeir  jurisdiction ;"  and  they  referred  to  Ajiar     GhUtfHwL 

V,  CandUhi  SavWe^  IM,  which  was  an  information  oH 

fh6  stalttte  8  Ed.  4^  c.  2,  for  giving  and  wearing  liv^ies. 

Tof^kU  mov6d  that  the  action  did  not  lie  in  the  Exche^ 

qnefi  as,  by  the  eicpress  Words  of  the  statute,  the  aetion 

is  given  to  the  Coart  of  Common  Plsad  and  Court  of 

King's  Benchf  before  Justices  6f  the  Peace  or  Justices  of 

Oyer,  witbooc  one  word  being  mentioned  about  th^ 

Cburt  of  BsEcfaeqner ;  and  he  saidy  li»t  althbi^b^  when 

an  actiott  could  be  nuantained  at  coitimon  law,  atid  a 

statute  gives  a  new  remedy  by  a  new  action,  the  ancient 

remedy  ac  common  law  is  not  taken  away ;  yety  ifi  the 

pMscnt  case,  as  no  action  could  be  maintained  at  oooi*' 

mon  law.  It  iSotild  be  maintained  only  according  to  the 

directions  of  the  statute^  which  did  not  extend  to  the 

£xdKq[uer.   The  Attorney  General,  eonirdj  said,  that  a& 

die  statute  did  not  contain  negative  words,  the  coiirt 

had  jurisdiction;  and  of  this  opimon  was  the  comt. 

The  SoUeUor  General  aikd  Mr.  Moniagu  appeared  for 
the  respondents  in  6r  parte  BeMon^  and  contended^  that 
aa  the  oourta  at  leM  had  concurrent  jurisdiction^  and 
at  ihey  weve  the  petitioners)  they  were  entitled  to  select 
tlieir  owB  court. 

The  IjOBD  Chancellor  said^  tho  question  was  of 
considerable  importanoe»  and.  that  he  would  confer  with 
the  Vice-Chencellor  upon  the  sulgecu 


{a)  See  S».  1S4. 
l2 
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1832,  The  Vice-Chancellor  :  — 

These  were  several  applications   made   in   different 

Ex  parte  • 

Langston.  matters ;  the  first  was  the  case  of  Benson  m  the  matter 
In  ihe^  matter  ^^  Dilworth.  It  seems,  in  that  case,  the  Vice-Chan- 
.Oabdneb.  cellor  had  dismissed  the  petition  with  costs,  and  that 
March  13,  then  an  appeal  was  presented  to  the  Lord  Chancellor, 
1832.  which  came  on  to  be  heard  on  the  19th  August,  and 
was  ordered,  by  consent,  to  stand  over  generally,  and  it 
remained  in  the  paper  of  the  Liord  Chancellor  for 
hearing  till  the  12th  January.  In  this  case  it  was 
insisted,  by  Sir  Edward  Sugden  for  the  respondents, 
that  the  Lord  Chancellor  was  bound  to  hear  that  cause, 
and  that  he  alone  could  hear  it.  Mr.  Booth,  for  the 
petitioners,  insisted,  that  the  court  below  had  at  least 
concurrent  jurisdiction,  and  that  the  petitioners  had  a 
right  to  exercise  their  option  before  what  court  they 
would  have  it  heard.  In  the  case  of  DUworth  ex  parte 
the  Lancaster  Canal  Company^  it  appears  that  the  peti- 
tion prayed  a  sale  of  some  securities,  and  for  leave  to 
prove  for  the  balance  beyond  what  the  securities  might 
produce,  and  the  Vice-Chancellor  granted  the  prayer  of 
the  petition.  Upon  looking  at  the  petition  of  appeal, 
I  observe  that  Lord  Lytidhurst  framed  the  order,  but 
not  upon  the  ground  which  was  taken  by  the  Vice- 
Chancellor  ;  and  the  present  petition  before  the  Lord 
Chancellor  was  presented  for  a  rehearing  of  the  order 
that  was  made  by  Lord  Chancellor  Lyndhurst.  In  that 
case  also  Sir  Edward  Sugden  insisted,  that  the  petition 
ought  to  be  heard  by  the  Lord  Chancellor,  suggesting 
that  his  Lordship  alone  could  hear  it.  There  was 
another  case,  in  the  matter  of  Hardy  and  Houghton^ 
where  it  appears  that  the  Lord  Chancellor  had  made  an 
order  referring  the  matters  in  the  petition  to  the 
Master.     Tlie   Master   made  his  report,   and   then   a 
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^dtion   was  presented   in   the   month   of  December,        1832. 
praying,  that  that  report  might  be  confirmed ;  and  it 
seems  that  the  petition  was  called  on,  and  marked  as      Lanoston. 
part  beard,  before  the  11th  January,  in  the  presence  of  ^"  ^®  matter 
counsel  on  both  sides.     It  was  stated,  at  the  bar,  that      Gabdner. 
Mr.  Jobcch  had  appeared  as  counsel  for  the  respondents, 
and  that,  in  his  presence,  an  order  was  made,  adjourn- 
ing the  petition ;  but  it  certainly  did  not  appear  to  me, 
from  any  thing  that  was  stated,  that  that  appearance  on 
his  part  could  be  taken  as  amounting  to  a  consent. 

I  understand  there  are  also  other  petitions  before  the 
Lord  Chancellor,  which  stand  in  this  situation.  In  the 
matter  oi  Joyner  and  others,  bankrupts^  ex  parte  ElseCy 
a  petition  of  appeal  was  presented  from  an  order  made 
by  the  Vice-chancellor,  and  after  that  petition  of  appeal 
had  been  presented,  a  petition  of  cross-appeal  was  pre- 
sented by  the  assignees,  complaining  of  a  particular  part 
of  the  order  which  was  not  brought  before  the  notice  of 
the  Appellate  Court  by  the  original  petition  of  appeal, 
and,  pending  the  petition  of  appeal,  a  supplemental 
petition  was  presented  by  those  who  presented  the 
original  petition  of  appeal,  which  petition  prays  that  his 
Lordship  shall  make  an  order,  part  of  the  order  asked 
for  by  the  petiuon  below,  but  which  was  refused  by  the 
Vice-Chancellor,  and  which  is  made,  therefore,  the 
subject  of  appeal,  by  the  original  petition  but  asking  for 
that  order  on  new  facts,  for  the  first  time  brought  for- 
ward in  the  supplemental  petition ;  and  it  also  appears, 
that  in  the  same  matter  there  has  been  a  petition  pre- 
sented which  prays  only  consequential  directions  on  a 
portion  of  the  order  made  by  the  Vice-Chancellor, 
against  which  no  petition  has  been  presented,  either  by 
the  original  appellants  or  the  cross  appellants. 

Such  is  the  situation  in  which. the  matters  stand  with 
respect  to  which  questions  have  been  raised.     The  act 

l3 
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1838,        of  the  Ist  fmd  2d  William  4th,  upon  whieh  the  questioof 
have  arisen^  states  in  its  preamble,  (first  of  all  reeitiog 

Lan^on.  ^^^  ^^  of  ^  ^^^*  ^0  '^  ^^^  ^^  ^  expedient  to  proTide 
In  the  matter  means  of  administering  and  distributing  the  eatates  and 
Oardnbr.  efiects  of  bankrupts,  and  of  determining  the  queetioits 
which  from  time  to  time  arise  touching  the  samc^  other 
than  are  provided  by  the  said  act.  And  then,  to  Ac 
end  that  the  rights  as  well  of  the  bankrupts  themaelves 
as  of  their  creditors  may  be  enforced  with  aa  little  delays 
expense,  and  uncertainty  as  posaiUcb  it  is.  enacted,  that 
it  shall  be  lawful  lor  His  Migesty  to  create  a  court,''  &c. 
Now,  it  is  observable,  that  the  very  intent  whkh  the 
legislature  declared  itself  to  have  in  view  is  embodied 
and  consolidated  with  that  very  sentmce  which  creates 
the  enactment,  that  it  shall  be  lawfiil  for  His  Majesty  lo 
establish  a  Court  of  Review ;  and  then>  in  the  second 
section*  it  is  declared^  ^<  that  the  Judges  shall  also  have 
superintendence  and  contcoui  in  all  matters  of  bank^ 
ruptcy,  and  shall  also  have  power>  jurisdictior^  and 
authority  to  hear  and  determine  order  and  allow,  aU 
such  matters  in  bankruptcy  as  now  usually  are  or  maf 
be  brought  by  petition  or  otherwise  befi>re  ^  Lord 
ChaoiceUor,  wbeth^  sucb  c^iitttera  mi^  hi^ve  arisei^  ui 
the  said  Court  of  BiGmkmptcy  or  elsewh(ere>  ex<;ep|  aa  k 
herein  otherwise  provided :"  And  then  i<  ici  papovicked,  is 
the  third  sections  ^^tha,t  all  such  matters  K»  be  heard 
and  detenpcuned  in  the  ^aid  Court  of  Heyiew  shatt 
be  brought  on  by  w^  of  petitu^  motion,  or  spe^^l 
case,  according  to  the  rules  and  regulations  to  ber  estat>^ 
lished  as  therein-after  provided,  sujb|ject  to  an  appeal  tcx 
the  Lord  Chancellor  on  matters  of  law  or  equity,  or  ou 
the  refusal  or  admission  of  evidence  only;  and  in  all 
cases  of  appeal  to  the  Ix)rd  Chancellor  by  virtue  of  thia 
act^  such  appeal  shall  be  on  a  special  case,  and  'ux  no 
other  mode  whatsoever,  except   the  Lord   Chancellor 
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shall  in  any  cfise  otherwise  direct;'*  tod  then  it  is  pro-  ISSi. 
vided^  that  the  deterniinfCtion  &t  the  Jod^  on  the  i^ettle*  """"^ 
mentof  the  case  shall  be  finals  and  all  appeals  fo  the  Lakgstox. 
Lord  Chancellor  by  yirttie  of  the  act  aliall  be  heard  by  ^"  thcjtnatter 
the  Lohi  Chancellor  only,  and  not  by  my  other  judge  Gakdhe^. 
of  the  High  Court  of  Chancery.  Now  h  does  appeat 
to  me,  that  it  is  sufficiently  to  be  colleeted  from  the 
enactment  in  the  section,  coapled  with  what  I  finid  ih 
the  second  and  third,  that  prinUi  facie  the  jurijtdiction 
of  the  Lord  Chancellor  in  matters  of  bankruptcy  is 
tiAcB  arway,  except  so  far  Wi  yoa  can  eoUect  on  the  iiice 
of  the  act  itself  that  it  must  of  necessity  be  preserved. 
It  was  said  that  where  tbe^  has  been  floi  ezlsfnig  juris- 
diction, which,  therefore,  might  be  called  ai  concurrent 
jonsdicliion,  wifh  a  view  to  one  that  is  Hewly  enacted, 
the  okl  jurisdiction  cannot  be  taken  away,  ekeept  by 
express  words ;  and,  in  support  of  that  observation',  e 
case  WW  cited  from  SavU^9  KepcftUfy  whicb  on  the  &oe 
of  it  appears  to  be  a  very  stngular  ease.  It  is  the  e^se 
of  jfyatd  and  CanSiih,  (^)  <<  It  wa^  an  inforflVation 
under  the  stater te  d  EdOfatd  the  FourtA,^  and  on  tiM 
general  isiwe  it  Wttar  found-  for  the  Qbeen*;  and  Tttt^tetd 
moved,  that  this  action  doeft  not  lie  in  this  Ceorl  by  the 
express  words  of  the  statute^  which  gi^esr  this  action  ih 
the  Common  Bench  and  King's  Bench  before  justices  ef 
die  peaee  or  justices  of  oyerf*  but  no  word  of  die  £x- 
chequer^  But  he  said  diat  it  was  true  in  casesf  #here 
aft  action  Anght  be  brotigfat  at  conimotV  law  before,  and 
tlie  statute  give&  »  rtew  remedy  by  new  action,  then  the 
ancient  reniedy  at  common  law  is  not  taken  away« 
There  is  some  liirther  reasoning  on  the  case,  and  the 
Bwons  were  of  opinion,  thet  the  action*  well  lies  iA  tln^ 


(a)  JMAf,174. 
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.1832.        case,  because  *^  this  Court  is  not  like  the  sessions  of 

peace,"  and  because,  they  say,  that  in  truth  inferior 

Langbton.     courts  shall  not  be  taken  to  be  stated,  unless  they  are 
In  the  matter  specially  named,  but    the    superior    court    shall   have 
Gakdner.     authority,  although  it  is  not  named  specially,  unless  it  is 
prohibited  or  restrained  by  negative  words." 

Now,  with  respect  to  this  particular  case  before  the 
Court  of  Exchequer^  the  penalty  was  created  for  the  first 
time  by  the  statute,  and  the  very  statute  which  created 
the  penalty  pointed  out  the  mode  in  which  the  penalty 
should  be  recovered,  and  it  has  named  the  express  court 
in  which  it  shall  be  recovered.  It  seems^  therefore^  a 
strong  determination  to  say,  that  the  Exchequer  should 
have  that  jurisdiction  with  respect  to  the  penalty  so 
created,  with  the  appointed  means  of  suing  for  it.  But 
whatever  may  be  the  authority  of  that  case,  it  seems  that 
a  more  liberal  view  of  the  law  has  been  taken  in  another 
case,  namely,  the  case  of  CcUes  against  Knight^  and  the 
same  against  Mellishf  3d  Term  Reports,  page  443.  In 
that  case  there  were  actions  brought  to  recover  damages 
under  the  25th  Geo.  3,  and  some  of  the  counts  of  the 
declaration  were  for  the  50/.^  which  was  a  penalty  to  be 
sued  for  in  the  high  courts;  the  other  counts  were  for 
the  10/.  penalties,  apparently  penalties  to  be  sued  for  in 
the  lower  courts. 

On  the  trial,  Sergeant  Band  moved  to  arrest  the  judg- 
ment, on  the  ground  that  no  penalty  under  50^  created 
by  the  statute  could  be  sued  for  in  the  superior  courts. 
The  57th  section  enacts,  "  that  all  penalties  of  502.  shall 
be  sued  for  in  any  of  his  Majesty's  courts  of  West- 
minster;" and  the  59th  section  provides^  ^<  that  it  shall 
and  may  be  lawful  to  and  for  any  justice  of  the  peace, 
residing  near  the  place  where  the  offence  shall  be  com" 
mitted,  to  hear  and  determine  any  offence  against  this 
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act  which  subjects  the  offender  to  any  pecuniary  penalty        1832. 
not  amounting  to  50/.,"  and  to  convict;  and  it  appears         ■ 
that  Lord  Kenyouj  in  giving  judgment,  said,  <<  in  general^     Lj^gston. 
the  popular  argument^  that  a  penalty  shall  not  be  in-  ^^  ^®  matter 
curred  without  the  intervention  of  a  jury,  and  which      Gakonbb. 
presses  on  the  minds  of  the  Court,  is  urged  on  the  part 
of  the  defendant ;  but  in  this  case  the  reverse  of  that 
argument  ought  to  prevail.     For  it  is  clear  the  legist 
lature  idseited  this  clausie  for  the  benefit  of  the  prose* 
cuted;  and  -they  enacted,  that  when  a  party  should  incur 
one  of-  the  smaller  penalties  of  the  act,  he  should  be 
sued  before  a  magistrate,  in  order  to  ptevent  his  being 
saddled  with  the  unmerciful  costs  of  a  merciless  prose- 
cutor.    Therefore,  I  think  we  are  acting  up  to  the  full 
intent  of  the  legislature  in  saying,  that  these  penalties 
caiU  only  be  recovered  before  a  magistrate.''  And  Mr.  Jus- 
tice Ashursty  who  also  expresses  himself  in  concurrence 
with  Lord  Kenyan's  judgment,  says^  <<  Generally  speak- 
ing, this  Court  cannot  be  ousted  of  its  jurisdiction,  but 
by  express  words  or  by  necessary  implication,  any  more 
than  an  heir  at  law  of  his  inheritance:  the  necessary 
impUcation  in  both  instances  is  engrafted  on  the  general 
rule."    And  then  he  says,  "  nothing  can  be  clearer  than 
the  intention  of  the  legislature  in  this  instance."     Now^ 
in  tliat  case,  power  to  sue  for  the  10/.  penalty  was  given 
to  the  prosecutor,  who  applied  to  the  lower  courts.    The 
aa  for  the  first  time  created  the  10/.  penalty,  but  (he 
ground  of  judgment  which  was  taken  in  the  case  of 
Agard  and  Candish  was  not  allowed  to  prevail;  and 
Mr.  Justice  Ashurst  puts   it,  that   nothing  could  be 
clearer  than  the  intention  of  the  legislature.    I  conceive, 
therefore^  that  this,  which  is  n  subsequent  case^  and  a 
case  which  received  great  consideration,  takes  away  the 
authority  of  the  case  of  Agard  and  Candish ;  and  that 
what  is  to  be  considered  is,  whether^  the  intention  of  the 
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)832.       legistattire  does  sufficiently  Appettr  upon  tho  itatutei 

'"~'^*        where  there  are  positire  wordsi  and  no  negative  words* 

L^NelsTON.     N0W5  in  the  present  csse^  the  Icgblature  has  deckred^ 

la  the  maftter  ^,.  ^^  intent  of  all  tfaes^  enactments  of  th«  aee  is^  tkul 

of 

Oahdxsb.  fho  rights^  as  well  of  the  bankmpts  themselves^  aS  6f 
their  creditors^  w«re  to  be  enforced  with  at^  Iktle  delay 
and  uncertainty  as  poerible^  evidently  iiftplyitig  that  the 
jorMidion^  wbidi  eidsted  down  to  the  tifile  of  issuing 
the  act,  was  a  jurbdiction  windl  was  attended  with  tecM 
expense^  with  more^  delay,  and  widi  moTfr  uncartaiMyi 
than  it  was  then  cdAveaAent  shonld  be  allowed  to  oon^ 
tintie  to  exist}  therefbt«r  to  the  ifiiteat  that  the  law  in 
thsft  departaienf  may  be  exercised  widh  aa  little  expensey 
delay,  and  uncertainty  a^  possibtcr  a  jurisdiction  $k^ 
getber  new  is  creatfSdLr  It  appease  t(>  ni0/  tbtft  (hetis 
woald  be  att  incMsisceiicy  iA  saying,  Aal  generally  i^ 
jurisdiction  of  the  Lovd  Chancdtor  wa^  mteaded  by  die 
legishitare  to*  remaitfy  espedsSfy  after  die  intei(tie»  has 
been  so  dearly  pointed-  odt^  with>  die  reasan-  assignedi 
why  there-  shoidd  be  a&  new  jwr isdictienr.  I  cansat  bat 
feel  that  pHmA  fiscie  the  juriadictio»  of  die  Lord  CbMni^ 
oellor  in  cases  of  bankruptcy  is-  taken^  awsy  ^  buc  then 
it  i»  on^f  taken  away  so  fiif  as  yoa  eait  coMect  from>  die 
act  that  it  was  intended  it  should  be  tatsen-  away ;  and 
wheat  I  ind  diat  th»  act  itself  reserves  to  die  Lord 
Cbanceltor  the  power  of  sitting  as-  an  i^peUaie  judge 
upon  the  deeisions  ef  the  newly  crealted  ceutt,  it  does 
sppesr  t»  me  that  there  would'  be  a^  gross  inconsistency 
in  sayii^,  duty  with*  respect  to^  nuitters  which  haw  re- 
ceived  the  authority  in  decision  of  die  Lord  Chancellor, 
th^  shall  be  subject  to>  die  iimsiiig' pewrer  of  an  inferioi 
junsdictiear  The  censequenee^^  that  would  be^.  that 
inj  the  ftrse  case  the  jwi^^  who  is  to  be  die  uhimaita 
judge  o£  appeal,  having  decided:  the  poiat,  the  suikur- 
dinate  court  might  then  talte  00  itself  to  reverse  his 

13 
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I^Didsfaip's  apioiiM) ;  and  if  there  should  be  error  in  law        1832. 

or  eqiiitys  or  an;  question  ariring  on  evidence  in  that        "^~ 

decisions  then  the  Lord  Cbancelior  is  to  »t  as  the     LauJI^^ 

appellate  jijdge,  to  determine  the  question  between  the  ^  ^^  nisttcr 

inferior  court  and  himself  or  his  predecessor,  haring      Gabohkk. 

^ual  authoriQf  with  the  court  below*    It  does  therefere 

appear  to  me^  that  inasmuch  aa  there  is  this  appelkle 

power  given  to  the  Lord  ChanceUor,  aild  ipaamnrh  ws 

thn>i|ghout  thQ  jurisdiction  the  origina^g  power  vested 

in  the  Lord  ChanccikHr  as  to  the  issuing  of  everj  com- 

mifision^  that  in  all  cases  where  the  Lord  ChanesUov 

himself  has  decided  the  point  in  bankruptcy  it  is  not 

eompetent  to  the  Court  of  Review  to  call  in  qneabon 

that  dedsioQ*    Th«  the  next  pc»nt  will  bc^  if  that  be  a 

eaae  of  eiGemption  from  the  general  i^raticni  of  the  act 

n^th  respect  to  the  decisions  that  have  been  made  bji  the 

l4H<d  ChaxieeOor^  what  ia  tbe  case  vnth  respect  Id  those 

deciaions  whioh  have  been  made^  by  the  Vioe-ChattoeUor  2 

Now,  by  the  act  of  pariianent  which  oonalitutod  the 

office  of  Vice-chancellor^  it  is  deelwred,  firsts  bjr  the  eob* 

press  words  of  the  statute^  that  tfie  Vice^^ChanQellor  has 

power  to  determine,  not  only  mattesa  which  by  the 

general  course  of  the  Court  the  Lord  ChanceUoc  woohl 

determine^  or  which  by  any  subsequent  act  of  parliament 

he  might  determine,  but  aU  those  which  by  virtue  of  anj^f 

subsequent  act  might  be,  committed  ta  the  jurisdictioa 

of  the  Lord  Chancellor;  for  the  words  are,  ^<  He  shatt 

have  fuU  power  to  hear  and  determine  all  cases,,  matter% 

and  thing?  which  shaE  be  at  any  time  dapendiog  in  the 

Court  of  Chancery  of  England^  either  as  a  court  of 

law  or  as  a  court  ol  equity,,  or  incident)  to.  any  minia- 

terial  office  in  th^  i^  C!ourt,  or  which  haiie  been  ov 

shall  be  submitted  to  ther  jurisdictioa  of  the  said  Ccairt 

or  of  the  Lcrd  Chancellor,  by  the  special  authorUg^  of 

any  act  of  parliament,  as  the  Lord  CbamseUw  shall 
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1832.        direct,"     I  make  that  observation,  because  it  is  remark- 
""■"""        able,  that,  with  respect  to  the  act  6  Geo.  4,  the  person 

JEjc  parte  ,  ,  , 

Lanoston.  who  is  appointed  to  exercise  the  jurisdiction  is  the 
In  the  matter  Chancellor,  nominally,  with  a  proviso  in  the  last  section 
Gakdner.  but  one,  that  what  is  said  of  the  Lord  Chancellor  shall 
be  taken  to  apply  to  the  Lord  Keeper  of  the  Great  Seal 
and  the  Lord  Commissioner  for  the  time  being,  but  not 
one  word  of  the  Vice-Chancellor;  and  yet,  under  the 
authority  of  53  Geo.  3,  c.  24^  the  Vice-Chancellor  has 
uniformly  exercised  the  same  jurisdiction  under  the  act 
6  Geo.  4.  as  he  did  under  the  act  before  6  Geo.  4.  was 
passed.  The  2d  section  of  the  Vice-Chancellor's  act 
goes  on  to  declare,  ^<  That  all  decrees,  orders,  and  acts  of 
such  Vice-Chancellor  so  made  or  done  shall  be  deemed 
and  taken  to  be  respectively,  as  the  nature  of  the  case 
shall  require,  decrees,  orders,  and  acts  of  the  said  Court 
of  Chancery,  or  of  such  incident  jurisdiction,  or  under 
such  special  authority  as  aforesaid,  and  shall  have  force 
and  validi^,  and  be  executed  accordingly,  subject 
nevertheless  in  every  case  to  be  reversed,  discharged,  or 
altered  by  the  Lord  Chancellor  for  the  time  being." 
I  apprehend,  therefore,  that  there  is  an  express  legis- 
lative enactment  which  puts  on  an  equal  footing  the 
orders  of  the  Vice-Chancellor  made  in  matters  of  bank- 
ruptcy with  the  orders  of  the  Lord  Chancellor,  except 
so  far  as  the  authority  of  the  Lord  Chancellor  shall 
interfere  to  reverse  or  alter  the  orders  made  by  the 
Vice-Chancellor.  It  does,  therefore,  appear  to  me,  that, 
having  regard  to  the  Vice-Chancellor's  act,  the  exemp- 
tion, as  to  the  operation  of  the  Court  of  Review  upon 
the  orders  of  the  Lord  Chancellor  in  bankruptcy,  must 
be  extended  to  the  orders  of  the  Vice-Chancellor  in 
bankruptcy.  The  sum,  therefore,  of  the  opinion  which 
I  humbly  offer  to  his  Lordship  is^  that  in  all  cases  where 
the  Lord   Chancellor   has  made  an  order,  that  order 


CASES  IN  BANKRUPTCY.  157 

roust  be  irrerersible,  except  by  his  Lordship's  authority ;       .  18S2. 

and  that  in  cases  where  the  VicerChancellor  has  made         

^n  order,:  the  order  is  irreversible,  except  by  the  Lord     i,akgbtov. 
Chancellor's  authority;  but  that  in  all  other  matters  in  ^°  the  matter 
which  the  question,  whether  an  order  made  in  bank-     -Gabdneb. 
ruptcy  by  the  Lord  Chancellor  or  the  Vice-Chancellor, 
is  not  raised,  the  Court  of  Review  was  intended  to  have 
the  jurisdiction.     It  appears  to  me,  therefore,  applying 
these  general  propositions  to  these  particular  cases,  the 
course  that  ought  to  be  pursued  is  this :  In  the  case  of 
ex  parte  Bengon  in  the  matter  of  Dikvorthy  where  the 
appeal  has  been  presented  to  the  Lord  Chanciellor,  that 
that  appeal  should  be  heard  by  the  Lord  Chancellor ; 
that  in  the  case  of  The  LancaUer  Canal  in  the  matter  of 
DUwarih,  where  Lord  Lpndhurst,  as  I  understand  it, 
varied  the  order  of  the  Vice-Chancellor,  though  on  a 
different  ground,  and  an  appeal  is  presented  to  reverse 
that  order,  that  application  must  be  heard  by  the  Lord 
Chancellor;  that  in  the  case  of  ex  parte  Langsion  in  the 
matter  of  Gardner,  where  the  Lord  Chancellor   had 
made  an  order  referring  matters  to  the  Master,  who  has 
made  his  report,  that  the  proceedings  taken  for  the  pur- 
pose of  confirming   the   report,  or   approving  of  the 
report,  should  be  removed  to  the  court  below,  because 
I  apprehend  that  that  case  stands  precisely  in  the  same 
situation  as  an  original  petition.    What  has  antecedently 
been  done  is  fixed,  and  what  is  herein-after  to  be  done 
on  the  report  remains  for  a  new  jurisdiction  to  deter- 
mine, in  the  same  way  as  we  know  to  be  practised  every 
day  in  the  Court  of  Chancery,  that  if  His  Honor  the 
Master  of  the  Rolls  or  the  Lord  Chancellor  makes  an 
original  decree,  and  a  report  is  afterwards  made,  the 
cause  is  set  down  for  further  directions,  and  heard  upon 
further  directions  before  the  Vice-Chancellor;  although 
the  act  which  constituted  the  Vice  Chancellor's  Court 
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1832.       hfli  dcdved^  that  the  decree  shall  be  uQtoocbed  by  the 
'"*'"'**        Viofr-Gfaancellor^  and    that  no  decree    made   by  the 
hA»wt0H.     Master  of  the  Rdk  shall  be  tooched  by  him,  yet  if  a 
la  the  iMtter  matter  is  heard  originally  by  the  Master  of  the  Rolls,  as 
GAaoNfiB.     a  matter  of  coiirse  the  bearing  on  fiirlher  direcciona  may 
go  before  the  Vice- Chancellor.    With  respect  to  the 
petitions  which  relate  to  the  matter  of  Japner^B  bank* 
ruptcy,  I  humbly  offer  my  opinkm  to  his  Lcnrdriiip,  that 
the  original  petition  of  appeal^  and  the  cross  petition  of 
appeal^  ahould  xemain  to  be  adjudged   upon  by  his 
Lordship;  but  the  supplemental  petition  of  appeal, 
which  is  upon  new  ground^  not  brought  forward  by  the 
original  petitioQ  before  the  Vice^hanosDor^  off  by  the 
petitioa  of  ai4)eBl»  should  remain  to  be  heard  in  the 
Court  qS  ReYieWj  wd  not  by  his  Lordship^  in  the  aame 
mann^  as  if  there  had  been  no  appeal  or  cross  i^^peal, 
hut  tbat^  for  the  first  time»  the  fiicts  diadosed  on  this 
petition  were  brought  forward  befove  the  jurisdiction  in 
bankruptcy.    With  req>ect  to  the  last  ease^  of  the  bank- 
ruptcy of  Ettee,  it  appears  to  me>  inasmuch  as  that 
merely  brings  forward  the  queatioiit  What  oonsequentiid 
directiona  diaU  ariae  upon  soaoe  proceeding  which  has 
arisen  out  of  a  part  of  the  original  order  fipom  which  no 
apped.  haa  been  presented?  than  duut  should  be  heard 
by  the.  Court  of  Review. 

The  Loan  Chakcbllor  :  — 

I  have  eonsidered  this  case  during  die  asgumeat  and 
sinoa  ijw  afgument^  hairing  had  the  benefit  of  the  assiat- 
aneei  for  which  I  am  extremely  gratefal,  of  Bb  Honor  the 
Vice-Chaneettor,  who  has  attended  to  the  question  with 
the  greiM»st  possible  care,  and  bestowed  very  giieat  labour 
and  paios  iqmi  it.  I  i^gcee  in  the  oonduskm  to  which 
His  Honor  haa  oame  upon  all  die  points  to  which  he 
has  now  addressed  himsel£ 
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It  is  not  n^eem^i  in  Kfiirming.tbe  jurisdiction  of  tbk       1832f 
Court  in  respect  of  th^  appeal  or  rehearing  of  matters        ^""^ 
disposed  of,  either  by  His  Honor  the  Vice-Chancellor  or     Lamgstqn. 
by  this  Court,  tp  disaffirm  the  jurisdiction  of  the  Court  ^"  ^^  mutter 
of  Review;  it  is  not  necessary;  neverthelefis,  I  agreQ      Gaju^mxii. 
with  His  Honor  in  the  ppinion  which  he  has  stated*     I 
think  it  fit^  thereforas  I  should  mention  that  I  so  agrees 
that  that  Coprt  has  not  jurisdiction  to  over^rul^  or  in 
trpth  to  deal  In  any  way  with  matters  that  bav^  b^Q 
dUpo^  of,  either  bty  tb9  Lord  Chaoodkir  cnr  by  the 
yi^^Chanceltor. 

The  wprds  in  the  Mcond  foalioiab  no  doubts  are  ex< 
tremely  }afg^,  mid  they  wovU^  tf  taken  strictly  and 
acoprding  to  the  letter*  ini:hi4e  eveiy  things  and  give 
jurisdiction  to  the  Cpinrt  of  Ke^iew  in  every  thing  which 
ppttld  be  tr^t^  <^»  or  dealu  with*  father  by  tbe  Lord 
Cbfin^or  pf  by  the  Vioe-ChwodkiP.  The  ^w)fdfl  ar^ 
<<  and  i»ball  im^  snperintendenee  and  oontrQul  m  aU 
iqatteafs.  of  bmkrtiptcy^  and  Asil  afoo  We  pow^»  jura- 
dioiiop,  wd  antbpKity  to  bmr  imd  d^tennines  ordir  and 
allpw^  all  smch  i?aatter$  in  bankrupts?  a«  npw  uiuaUy  are 
or  lawfrfly  may  b^  hronght  by  petitiw  or  otherwiie 
before  t^e  LQrd  Qban^lpf,  wlwitbar  mch  mmim  may 
li^ya  arisen  in.  the  sa^  Qmn  oi.  Qanki^v^  or  alia- 
whar%  e^^cfpt  aa  if  Herein  o^rwise  piN>vi4«ds  and  alio 
tP  investigatei"  Cpmsaqu^n^yi  (he  x^mmif  of  the 
Lprd  ChancfiHpr's  Qrder>  or  tha  pi4^r  «f  his  prede$ai9or> 
pr  tbe  rabaariing  of  a  mM^  dvfofed  of  bafeaa  iUs 
Vfi^&R  tha  yive-CbanoalkW)  cpp»^  9triatly  ^spmkktt, 
witbiii  ^im  descriptiQR.  {t  n^ghl  be  oonfiendedk  lha(» 
c^cqording  Xf^  theae  precise  and  ^^te»  wpitU,  tba  Couat 

of  Raviivv  has  jvrisdictipn*   NQvarthi5le»»>  I  tWnk  we  are 

upon  ^  vbple  tP  give  a  reasonable  Gpnptrvctipn  to  it^ ; 
and  that  Ifis  ij^or  bas  come  to  a  sow^  and  just  cionr 
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1832.  elusion,  when  he  holds  that  the  jurisdiction  of  the  Court 
does  not  extend  to  hear  matters  that  have  been  heard 

Langston.  ^^^  disposed  of  in  this  Court  on  appeal.  With  respect 
In  the  matter  ^  ^^  jurisdiction  of  the  Court  prospectively,  in  all 

Gabdnsb.  matters  arising  in  bankruptcy  henceforth  under  the 
yJo^,  I  consider  the  jurisdiction  of  this  Court  is  trans- 
ferred to  the  Court  of  Review,  and  that  the  Court  of 
Review  could  only  be  controlled  and  superintended  by 
this  Court,  in  the  way  pointed  out  by  the  act,  upon  an 
appeal  in  matters  of  law  and  equity,  in  the  way  directed, 
either  by  special  case,  or  in  any  other  mode  which,  in 
the  peculiar  circumstances  of  the  case,  it  may  seem 
proper.  I  have  had  much  more  doubt  on  the  other 
point,  which  applies  to  the  matters  which  are  now 
pending,  and  to  which  His  Honor  has  also  addressed 
himself;  but,  upon  the  whole,  I  come  to  the  same  con- 
clusion with  His  Honor,  that  they  must  follow  the  same 
rule,  and  that  the  jurisdiction  of  this  Court  is  excluded, 
and  the  Court  of  Review  has  exclusive  jurisdiction.  In 
adopting  the  course  which  His  Honor  has  recommended, 
and  in  which  I  entirely  concur,  it  is  not  necessary,  in 
dealing  with  the  two  first  cases  of  ex  parte  Benson  in 
the  matter  of  Dikoorthj  and  ex  parte  The  Lancaster 
Canal  Ckympany^  to  do  more  than  to  affirm  the  jurisdic- 
tion of  this  Court.  In  ex  parte  Langston  in  the  matter 
of  Hardy 9  for  the  reasons  stated  by  His  Honor,  I  am  of 
opinion,  that  the  further  proceedings  must  go  to  the 
Court  of  Review  ;  that  it  is  necessary  to  affirm  tlie  juris- 
diction of  the  Court  of  Review.  I,  perhaps,  may  have 
no  right  to  do  more  than  to  disaffirm  the  jurisdiction  of 
this  Court ;  but  the  Court  of  Review  appears  clearly  to 
have  jurisdiction  in  these  matters,  and  I  think  His 
Honor  has  taken  the  sound  distinction.  In  the  matters 
arising  out  of  the  bankruptcy  of  Joyner^  where  those 
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mattera  which  have  been  heard,  and  which  are  to  be        1882. 
rdieard  by  way  of  appeal,  are  to  be  heard  here ;  there, 
again,  it  is  not  necessary  expressly  to  disaffirm  the  juris-     Lavgston. 
diction  of  the  Court  of  Review ;  though,  as  I  have  before  ^"  ^®  matter, 
said,  my  opinion  cotainly  is,  that  they  have  not  juris-      Gardner. 
diction,  but  in  those  matters  which  are,  as  it  were, 
mginal  either  altogether,  or  new  matters  upon  what  has 
before  been  disposed  of^  and  upon  the  foot  of  what  has 
been  before  disposed  of.     I  am  of  opinion,  that^  dis- 
affirming the  jurisdiction,  those  go  to  the  Court  of 
Review. 


Ex  parte  £.  PETHERBRIDGE.  —  In  the  matter  of        C.  R. 

E.    PETHERBRIDGE    and    W.   FETHER-       West. 

BRIDGK  ^1832^ 

This  was  the  petition  of  JB.  Petherbridge.  and  prayed  Wheretheesute 

'^        ^  ^  '  ^     ^         amoonte  to  lOt. 

that  the  assignees  might  pay  him  an  allowance  of  five  in  the  pound 

only,  the  benk- 

per  cent.  ^pt  u  not,  of 

Upon  the  separate  estate  of  the  petitioner,  20s.  in  the  JJ«^*  ^^^ 
pound  had  been  paid,  and  on  the  joint  estate  there  had  aooe. 
been  dividends  to  the  amount  of  10«.,  which  exhausted 
the  whole  of  the  estate,  except  the  sum  of  lOtf.  9d,  re- 
maining in  the  assignees'  hands.  The  petitioner  had 
not  made  any  claim  for  his  aUowance  at  either  of  the 
meetings,  nor  had  he  given  any  notice  to  the  assignees 
that  he  intended  to  make  such  claim,  until  all  the  funds 
had  been  paid  away. 

Mr.  BeOuU  and  Mr.  jfyrton  for  the  petition:  -* 
This  is  tiie  application  of  the  bankrupt  for  his  allow-* 
ance,  at  the  rate  of  five  per  cent. ;  and  the  question  is. 
Whether  he  is-entitied  to  tiiat  allowance,  as  the  estate 
is  insufficient  to  pay  the  allowance,  (z/ier  paying  a  divi- 
dend of  lOs.  in  the  pound  ? 

By  6  Geo.  4,  c.  16,  sect.  128,  «  Every  bankrupt,  if 
Vol.  I*  M 
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1839.        the  n^  produce  of  his  estate  shall  pay  the  creditors  who 

'  have  proved  under  the  commission  ten  shillings  in  the 

PsTHsmiDOE.  pound,  shall  be  allowed  five  per  cent,  out  of  tuch  pro* 

In  the  matter   ^tuce^  to  be  paid  to  him  by  the  assignees;  but  if  such  net 

PiTHBBBEioGB   producc  shall  not  pay  such  creditors  ten  shillings  in  the 

and  another.    pQmjj^  g^ch  bankrupt  shall  only  be  allowed  and  paid  so 

much  as  the  assignees  and  commissioners  shall  think  fit, 
not  exceeding  three  pounds  per  cent" 

The  proper  construction  to  be  put  on  the  words  of  this 
clause  is,  that  if  the  ^<  net  produce  "  shall  be  sufficient 
to  pay  the  creditors  10«.  in  the  pound,  the  bankrupt's 
allowance  of  five  per  cent,  shall  be  paid  out  of  such 
*^  net  produce  "  in  the  nature  of  a  drawback ;  that  is, 
the  creditors  shall  have  lOs.  minus  the  aUowance  of  five 
per  cent. 

That  this  is  the  correct  view  of  the  intention  of  the 
legislature  will  appear  from  a  consideration  of  the  origin 
of  the  allowance  to  the  bankrupt,  and  the  progress  of 
legislation  on  the  subject.  The  allowance  was  originally 
introduced  in  the  nature  of  a  reward  for  good  conduct, 
and  to  induce  the  bankrupt  to  make  his  estate  as  pro- 
ductive to  his  creditors  as  possible.  In  the  former  sta- 
tute (a)  the  allowance  was  to  be  paid,  *^  in  case  the 
net  produce  of  the  estate,  (ifter  such  attowance  tnade^ 
shall  be  sufficient  to  pay  the  creditors  who  have  proved 
the  sum  of  ten  shillings  in  the  pound."  But  in  the 
present  act,  the  words  after  such  allowance  made  are 
wholly  omitted,  and  the  words  are  ^^  out  of  such  pro- 
duce." It  is  a  rule  of  construction,  that  where  an  act 
omits  any  words  used  in  a  former  statute,  the  Court  is 
to  presume  such  omission  to  have  been  intentional  The 
words  of  the  present  act  are  <^  out  of  such  produce," 
which  must  refer  to  the  ^'  net  produce  "  which  shall  pay 
the  creditors  the  lOs.  in  the  pound.     Such  is  the  ordi- 

(a)  5  G.  S|  C.50,  8.7. 
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nary  and  legal  meaning  of  the  words  of  the  clause.         1832. 

Suppose,  for  instance,  A.  engages  to  pay  B.  five  per  cent.        

on  the  net  rent,  if  B.  let  A.'s  house  for  1,0002.     Can  it  Pethekbridge. 
be  said,  that  B.  must  get  1,060/.  to  entitle  him  to  his  ^"  ^^^  ™*"«'' 
per-centage  ?   Such  a  case  and  the  present  appear  to  be  Petherbridgb 
parallel.  «"^  ^°^'^^'- 

Mr.  Montagu^  contra :  —  This  point  was  noticed  in 
ex  parte  Pavey  (a),  where  the  dividend  was  10«.  3rf.  in 
the  pound ;  and  Mr.  JSose^  in  argument,  said,  <^  The 
amount  of  the  dividend  which  has  been  in  the  present 
case  declared  is  not  sufficient  to  entitle  the  bankrupt  to 
his  allowance;  there  must  be  a  clear  specific  payment  to 
the  creditors  of  lOs.  in  the  pound,  before  the  five  per 
cent,  can  be  paid,  which  five  per  cent,  must  be  given 
out  of  the  surplus  assets,  not  deducted  from  the  divi- 
dend declared.  To  deduct  five  per  cent,  from  lOtf.  3rf. 
in  the  pound  would  reduce  the  actual  dividend  below 
the  10«.  required  by  the  statute."  Although  this  case 
is  not  a  decision  in  my  favour,  it  is  the  observation  of 
counsel  of  great  experience,  and  the  argument  is,  I  sub« 
mit,  conclusive. 

But  if  there  is  any  doubt  on  the  construction,  it  will 
be  removed  by  referring  to  sect.  135  (6),  by  which  it  is 
provided  that  the  construction  shall  be  <*  beneficial  for 
creditors." 

[Sir  George  Bose:  —  But  as  sect.  128.  and  129.  give 
privileges  to  the  bankrupt,  perhaps  they  ought  to  be 
more  favourably  construed.]. 

Erskine,  C.  J. :  — The  bankrupt  is  not,  as  it  appears 
to  me,  entided  to  five  per  cent.,  but  only  to  an  aUow- 
ance  not  exceeding  three  per  cent.,  under  the  proviso 
where  lOs,  in  the  pound  is  not  paid.  In  this  case  the 
commissioners  should  not  have  declared  a  dividend  of 
lOs,  in  the  pound,  but  of  less  than  lOtf.,  and  the  differ- 
ence given  to  the  bankrupt  as  his  allowance. 

(a)  2  (x.4-  /.  358.  {b)  6  Q.  4,  C.  16. 
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1832.  The  words  of  sect.  128.  imply  that  the  bankrupt  shall 

""■■""         only  receive  five  per  cent,  after  the  creditors  shall  have 

Pethemridge.  received   10«.  in  the  pound.     Upon  reference  to  the 

In  the  matter    5  q  2,  c.  30,   the  construction  contended  for  by  the 

PsTHERBBiDGE   bankrupt  is  not  assisted.     If  the  words  of  that  statute 

and  another,     j^^  ^^eenj   «  if  the  net  produce  shall    be  sufficient  to 

pay/'  then  the  leaving  out,  in  the  present  act,  the  words 
<'  after  such  allowance  made^^  might  have  been  con- 
*  elusive  in  the  bankrupt's  favour;   but  in  the  6  G.  4. 

those  words  are  not  merely  omitted,  but  the  words,  *'  shall 
pay  the  creditors,"  &c.  are  added,  which  is  equivalent 
to  the  words  omitted;  and  the  latter  part  of  section  128. 
preserves  to  the  bankrupt  the  same  right  to  an  allow- 
ance^ not  exceeding  three  per  cent.,  as  in  the  former  act. 
Then  there  is  the  129th  section,  under  which  the  peti- 
tioner, being  a  partner,  also  claims.  The  words  are, 
*<  if  a  sufficient  dividend  shall  have  been  paid  upon  the 
joint  estate  and  upon  the  separate  estate  of  such  partner^ 
he  shall  be  entitled  to  his  allowance,"  &c.  This  section, 
therefore,  explains  the  sense  in  which  the  words  *' shall 
pay"  is  used  in  section  128 ;  and  the  bankrupt  must  be 
content  with  such  allowance  as  the  assignees  and  com- 
missioners shall  make  him. 

Sir  John  Cross :  —  The  object  of  the  6  G.  4,  c.  16.  was 
to  consolidate  the  old  acts;  and  in  the  128th  section  the 
'Tth  and  8th  sections  of  5  G.  2.  are  consolidated  and  very 
much  compressed.  And  it  appears  to  me  the  legislature 
did  not  intend  to  do  more  than  consolidate,  and  intended 
to  leave  the  law  in  this  respect  unchanged;  and  the 
proviso  as  to  the  smaller  allowance  in  section  128.  being 
the  same  as  in  the  former  act  I  think  decides  the  point 
against  the  petitioner. 

Sir  George  Base  concurred^  for  the  reasons  stated  in 
his  argument  in  ex  parte  Pavey. 
Petitiok  dismissed. 
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THE    CONTEMPORANEOUS    CASES 


DECIDED  IN  THE  OTHER  COURTS. 


ACT  OF  BANKRUPTCY. 

1.  The  signature  by  an  insolvent 
to  his  petition  is  not  filing  the  peti- 
tion, it  is  not  filed  until  it  reaches 
its  ultimate  place  of  custody.  GoT'" 
lick  y.  Sangater^  9  Bing.  46. 

2.  In  an  action  by  the  assignees, 
under  a  joint  commission,  against 
the  sheri£P  and  an  execution  cre- 
ditor, for  taking  the  eoods  of  one  of 
the  bankrupts,  the  declarations  by 
the  other  bankrupt  after  the  com- 
mission are  not  evidence  to  prove 
his  act  of  bankruptcy.  Bemasooni 
v.  Fardroiher^  3  B.  &  Ad.  872. 

S.  Declarations  made  by  a  bank- 
rupt a  month  after  he  has  given  a 
security,  which  is  relied  upon  as  an 
act  of  bankruptcy  by  a  fraudulent 
preference,  as  to  the  motives  by 
which  he  was  influenced  in  giving 
the  security,  are  admissible  evi- 
dence against  the  grantee,  al- 
though made  in  his  absence.  Ridly 
y.  Gyde^  9  Bing.  349.  Gaselee,  J. 
dissents. 

4.  A  failure  to  keep  an  appoint- 
ment with  a  creditor  does  not  con- 
stitute an  act  of  bankruptcy.  Key 
y.  ShaWi  1  Moo.  &  Sc.  465. 

5.  It  seems  that  if  the  payment 
is  not  made  out  of  the  bankrupt's 
estate,    fhe    petitioning    creditor's 


debt  is  not  forfeited.     £x  parte 
Green,  1  D.  &  C.  233. 

6.  It  has  been  said,  that  if  the' 
security  given  to  a  petitioning  cre- 
ditor is  n6t  by  the  bankrupt  alone, 
but  by  the  bankrupt  and  a  surety, 
it  does  not  create  a  forfeiture  of  the 
debt.  D.  Peli;  J.  1  D.  &  C.  233, 
ex  parte  Chreen. 

7*  If,  after  a  commission  has  been 
issued  against  two  partners,  but  un- 
der which  no  bankruptcy  is  found, 
the  debtors,  with  a  surety,  give  a 
promissory  note  to  the  petitioning 
creditor  for  the  payment  of  the 
debt,  such  surety  being  bail  for  the 
debtor,  and  the  debtors  give  to  the 
surety  a  charge  upon  their  pro- 
perty, and  after  the  death  of  one  of 
the  debtors  the  surety  sell  the  pro- 
perty charged,  and  pay  the  debt, 
either  out  of  the  proceeds  of  the 
sale,  or  out  of  his  own  money,  and  a 
new  commission  issue  against  the 
surviving  debtor,  it  has  been  de- 
cided by  the  Court  of  Review  that 
the  petitioning  creditor  does  not 
forfeit  his  debt.  Ex  parte  Green, 
ID.&C.  232. 

8.  A  commission  may  be  sup- 
ported on  a  debt  accruing  before 
the  trading,  and  an  act  of  bank- 
ruptcy after  the  trading  has  ceased. 
Barker  y.  Grani,  9  Bing.  121. 
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ASSIGNEES. 

1.  When  there  is  actual  know- 
ledge of  the  point  in  dispute,  which 
is  fully  investigated  on  the  trial, 
without  any  formal  notice  to  dis- 
pute any  of  the  requisites  to  sup- 
port the  commission,  and  where  it 
does,  not  distinctly  appear  whether 
any  objection  was  made  at  the  trial 
for  want  of  notice,  and  where  the 
objection  does  not  appear  upon  the 
Judge*8  notes,  the  Court,  upon  an 
application  to  enter  a  nonsuit,  will 
not  consider  whether  notice  was  or 
WBS  not  necessary.  Bellan  y.Hodges^ 

9Bing.  S71. 

2.  If  an  agent  for  an  assignee  re- 
ceive money  on  account  of  his  prin- 
cipal, it  seems  that  a  new  assignee 
cannot  maintain  money  had  and  re- 
ceived against  the  agent.  Stead  v. 
Th&mton,  S  B.  &  Ad.  857. 

S.  If  a  person  receive  money  as 
agent  for  an  assignee  who  is  insane, 
he  is  liable  in  assumpsit  to  the  new 
assignee.   Stead  v.  Thornton^  3  B.  & 

Ad.  357. 

4.  If  an  action  by  assignees  is  re- 
ferred, the  Judge  has  no  power  to 
certify  for  the  costs  occasioned  by 
the  notice  to  dispute  the  commis- 
sion. BarArop  v.  AnderUm,  1  Moore 
&  Sc. 

5.  A  surviving  assignee  who,  until 
the  death  of  his  co^-assignee,  has 
never  acted,  and  where  there  are 
no  funds,  is  liable  for  the  payment 
of  dividends  ordered  twenty  years 
before,  unless  he  can  shew  that  the 
dividends  have  been  paid.  Ex  parte 
Healey,  1  D.  &  C.  361.  Cross,  J.  dis. 

6.  The  provisional  assignee  is  not 
responsible  for  the  fraud  of  an 
agent  appointed  with  due  care. 
Ram  V.  Cotton^  9  Bing.  96. 

7.  If  a  trustee  make  himself  a 
party  to  a  fraudulent  preference, 
and  is  sued  by  the  assignees,  he 
cannot  call  on  the  Court  to  substi- 
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tute  another  defendant  under  the 
interpleader  act  1  &  2  W.  4<,  c.  58. 
Bdeher  v.  SmxA^  9  Bin^.  82. 

8.  In  section  92  the  intention  of 
the  legislature  was,  that  in  cases 
where,  if  there  had  been  no  bank- 
ruptcy, the  bankrupt  could  have 
sustained  an  action,  the  depositionB 
should  be  received  as  conclusive 
evidence.  Faxv. Mahant/y 2  Try. 287. 

9.  In  trover  by  the  assignees, 
depositions  taken  before  commis^ 
sioners  are  conclusive  evidence,  by 
section  92,  of  the  bankruptcy, 
though  the  conversion  is  not  until 
after  the  bankruptcy.  Fox  v.  Ma- 
hony,  2  Try.  285. 

10.  The  appointment  of  an  official 
assignee  is  for  the  general  good  of 
the  estate,  and  the  creditors  best 
know  in  what  that  interest  consists. 
D.  Rose.  Ex  parte  EUis,  1  M.  &  B. 
116.    S.C.  ID.&C.  220. 

11.  The  commissioner  has  a  dis* 
cretion  as  to  the  appointment  of  an 
official  assignee  unaer  old  commis« 
sions.  Ex  parte  EUisy  1  M.  &  B.  1 16. 
S.C.  ID.&C.  216. 

12.  When  there  is  little  for  the 
official  assignee  to  do,  he  is  entitled 
only  to  a  small  compensation.  D. 
Pell  &  Cross.  Ex  parte  EUis^  1  M. 
&B.  116.     S.C.  ID.&C.  218. 

13.  The  Court  may  remove  an 
official  assignee  without  the  ap- 
pointment of  another.  Ex  parte 
JSWw,  1  M.&B.  116.  S.C.  1  D.& 
C.  209. 

14k  As  the  assignees  do  not  now 
enter  into  a  covenant  to  account, 
query,  as  to  the  person  who  is  to  be 
answerable  for  the  executors  per- 
forming their  duties.  Ex  parte  JalUsy 
1  M.&B.  116.  S.C.  1  D.&C.  220. 

15.  If  the  commission  reports  that 
it  will  be  beneficial  to  carry  on  the 
trade,  the  official  assignee  will  bQ 
ordered  to  supply  funds.  Ex  parte 
WyaUy  1  D.  &  C.  229. 
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16.  The  Court  of  Review  will  not 
sanction  a  sale  by  private  contract, 
without  a  previous  reference  to  the 
commissioners.  Ex  parte  Goding^ 
1  D.  &  C.  S23. 

17.  The  certificate  of  the  appoint- 
ment of  assignees  need  not  be  re- 
gistered, except  in  a  registrar 
county.    Anon.  1  D.  &  C.  849. 


CERTIFICATE. 

It  seems  that  the  Court  will  not, 
on  motion,  cancel  a  bail  bond,  when 
there  is  a  suggestion  that  the  cer- 
tificate is  obtained  by  fraud.  Dun- 
can  V.  Everett,  1  Moore  &  S.  521. 


COMMISSION. 

1.  The  certificate  under  a  second 
commission  is  a  bar  to  an  action  for 
a  debt  proveable  under  the  commis- 
sion. Robertson  v.  Score,  S  B.  &  Ad. 
338. 

2.  It  seems  that  section  127  of 
6  Geo.  4,  c.  16,  applies  to  cases 
where  the  first  certificate  was 
granted  under  a  commission  issued 
before  the  passing  of  the  act. 

3.  Before  adjudication  of  one  of 
two  persons  upon  the  death,  against 
whom  a  commission  was  issued,  it 
has  been  determined  by  the  Court 
of  Review  that  there  is  no  necessity 
for  a  supersedeas.  Ex  parte  Green, 
I  D.  &  C.  233. 


COMPENSATION. 

The  Lord  Chancellor  may  unite 
the  compensation  account  and  the 
secretary  of  bankrupts  account. 
2&3W.  4,  c.ll4>  8.10. 


COUNTRY  FIAT. 

When    all   the    creditors    in   a 
country  fiat  are  in  London  except 


two,  the  Court,  upon  the  consent  of 
the  two,  will,  before  the  bankrupt 
has  surrendered,  order  the  country 
fiat  to  be  deposited  in  the  office, 
and  a  London  fiat  to  issue.  Ex 
parte  Johison,  1  D.  &  C.  221. 


COURT  OF  REVIEW. 

1.  The  Court  may  examine  a 
bankrupt  upon  his  petition  to  su* 
persede.  Ex  parte  Pakner,  1  D.  & 
C.  375. 

2.  A  petition  by  a  creditor  to  su- 
persede  need  not  contain,  in  the 
body  of  the  petition,  an  allegation 
that  they  are  creditors,  if  they  are 
styled  creditors  in  the  title.  Ex 
parte  Sprtngett,  1  D.  &  C.  380. 

3.  The  Court  of  Review  can  order 
a  fiat  to  be  taken  off  the  file,  to  be 
amended  by  the  Chancellor,  if  he 
shall  think  fit.  In  re  Walker,  1  D. 
&  C.  381. 

4.  It  is  a  matter  of  course  to  en- 
large the  period  for  which  a  peti- 
tion  is  answered,  but  a  special  ap« 
plication  is  necessary.  Ex  parte 
Beardeworthy  1  D.  &  C.  369. 

5.  The  Court  of  Review  has  no 

gowcr  to  order  the  secretary  of 
ankrupts  to  attend  before  the 
^rand  jury ;  it  can  only  say  that  he 
IS  at  liberty  to  attend.  Anon.  1  D. 
&  C.  359. 

6.  A  petition  cannot  be  reheard, 
unless  Uie  order  for  rehearing  is 
drawn  up.  Ex  parte  Jenkins,  1  D. 
&  C.  222. 

7.  The  Court  of  Review  has  no 
authority  over  the  secretary  of 
bankrupts.  In  re  Ffy,  1  D.&  C.  249. 

8.  The  Court  has  jurisdiction  over 
parties  who  consent.  Ex  parte 
Beid,  1  D.&C.  256. 

9.  It  seems  uncertain  whether, 
upon  forfeiture  of  his  debt  by  the 
petitioning  creditor,  the  remedy  is 
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bj  petition  or  action.    Ek  parte 
Green,  1  D.&a235. 

10.  The  filing  an  affidavit  by  a 
respondent  who  objects  to  the  juris* 
diction  is  not  an  admission  of  the 
jurisdiction.  Ex  parte  IZsJe^  I'D.Sc 
C.  250. 

1 1.  An  order  for  payment  of  costs 
to  a  respondent^  because  the  Court 
has  not  jurisdiction,  does  not  give 
Jurisdiction  upon  a  subsequent  ap- 
plication, after  an  examination  of 
the  respondent  before  the  commis* 
sioner.  Ex  parte  JReidy  1 D.  &  C.  250. 

12.  If  a  memorandum  of  deposit 
be  signed  by  a  derk  of  the  creoitor, 
but  it  does  not  appear  that  it  was  so 
signed  by  the  authority  of  the  bank- 
rupt,  it  does  not  entitle  the  mort- 
gagee to  his  costs  as  a  written 
memorandum.  Ex  parte  Beid,  1  D. 
&C.  250. 

18.  A  petition  to  the  Right  Ho- 
nourable the  Chief  Judge  and  the 
other  Judges,  without  adding  ^*  of 
the.  Court  of  Review/'  is  informal, 
and  must  be  amended.    Anon.  1  D. 

&  C.  287. 

1^  If  the  commissioners  reject, 
for  an  insufficient  reason,  a  debt 
which  is  not  proveable,  a  petition 
to  prove  will  be  dismissed  with 
costs.  Ex  parte  WorMngtonf  1  D. 
&  C.  288. 

15.  The  Court  has  refused  to 
direct  the  parties  to  be  examined, 
on  an  issue,  as  to  the  validity  of  the 
commission.  In  re  CkrisHe^  1  D.  & 
C.290. 

16.  A  party  who  files  affidavits 
that  are  wholly  unnecessary,  must 
pay  the  costs  of  them.  Ex  parte 
JiM,  1  D.  &  C.  S22. 

17.  A  person  served  with  notice 
that  a  petition  will  be  heard  is  en- 
titled to  the  costs  of  his  ai>pearance, 
alUiough  he  has  not  any  interest  in 
the  matter  at  issue.  Ex  parte  JReidf 
1  D.&C.  822. 


DEBT  PROVEABLE. 

1.  A  debt  for  which  a  surety  ex- 
ecutes a  warrant  of  attorney,  upon 
which  judgment  is  not  entered  till 
after  the  bankruptcy  of  the  surety, 
is  not  proveable.  Ex  parte  War^ 
Omgian,  1  D.  &  C.  28& 

2.  A  joint  creditor  who  has  a 
joint  security  for  part  of  the  debt^ 
and  a  separate  security  for  a  dif- 
ferent part  of  the  whole  debt,  may 
prove  his  debt  on  the  joint  security 
against  the  joint  estate,  and  on  his 
separate  security  against  the  sepa- 
rate estate.  Ex  parte  Laibrookt 
2G.  &  J.  84. 

8.  The  election  by  a  creditor  to 
prove  his  debt  under  a  commission 
IS  complete,  and  operates  as  a  final 
abandonment  of  his  claim  against 
the  person  of  his  debtor.  Adorns 
V.  Bridges,  1  M.  &  S.  441. 

4.  Upon  the  bankruptcy  of  one 
of  several  trustees,  the  Court  will 
not,  before  the  choice  of  assignees, 
direct  a  proof  to  be  made  by  the 
other  trustees  upon  an  ex  parte 
application,  but  the  petitioning  cre- 
ditor must  be  served ;  and  it  seems 
that,  until  the  debt  has  been  re- 
jected by  the  commissioners,  the 
Court  will  not  interpose.  Ex  parte 
Beaumont,  1  D.  &  C.  860. 

5.  The  proof  under  a  commission 
does  not,  as  it  seems,  subject  the 
creditor  to  the  jurisdiction  of  the 
Court  with  respect  to  a  lien  for 
another  debt.  D.Rose,  J.  Ex  parte 
Beid,  1  D.  &  C.  259. 


DIVIDEND. 

1.  A  dividend  may  be  opened  if 
creditors  i^re  not  paid,  and  there 
has  not  been  negligence  by  the  cre^ 
ditor ;  and  the  omission  by  assignees 
to  prove  in  proper  time  is  not  a 
reason  to  prevent  it,  as  it  is  not  as 
culpable  as  omission  by  an  indi- 
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vidual.    !Ex  parte  SmiA,  1  D.  &  C. 

267. 

2.  The  statute  of  limitations  does 
not  apply  to  dividends  on  a  debt 
proved  under  a  '  commission.  £x 
parte  Heale^f  1  D«  &  C.  369. 


ENROLMENT. 

1.  If  in  a  dispute  between  two  as- 
signees, in  which  an  action  is  com- 
menced by  one  against  the  other, 
the  plaintiff  cannot  apply  to  the 
Court  for  an  enrolment  ot  the  pro- 
ceedings until  he  has  appliea  to. 
the  other  assignee  and  the  solicitor 
to  produce  the  proceedings  at  the 
enrolment  office.  £x  parte  JEvans, 
1  D.  &  C.  354. 

2.  The  fees  for  enrolment  are  as 
follows: — 

Assignment     -        -        -    6f. 

Certificate       -        -        -    6«. 

Examination  -  -  At  discretion  of 
Court  of  Review,  not  ex- 
ceeding Iff.  for  every  folio. 
'  All  other  enrolments  2s>  each. 
The  fees  are  to  be  paid  to  the  chief 
registrar,  for  the  payment  of  the 
expenses  of  enrolment,  and  the 
salary  of  the  clerk  of  enrolments^ 
and  the  balance  to  such  expenses 
as  the  Judges  and  Lord  Chancellor 
direct.    2  &  3  W.  4,  c.  1 14^  s.  6. 

3.  All  country  fiats,  adjudications 
of  bankruptcy,  appointments  of  as- 
signees, and  certificates  thereunder, 
may  be  entered  of  record  in  the 
Court  of  Bankruptcy,  upon  appli- 
cation, on  behalf  of  any  person  in- 
terested, without  any  petition  in 
writing.    2&3W.4,  c.  114,  s.5. 

4.  Any  one  of  the  Judges  of  the 
Court  of  Bankruptcy  may,  upon 
petitron,  direct  any  deposition  or 
other  proceeding  under  a  country 
fiat  to  DC  entered  of  record.  2  &  3 
W.4,  c.114,  s.5. 

5.  The  production  in  evidence  of 


any  commission,  fiat,  adjudication, 
assignment,  appointment  of  as- 
signees, certificate,  deposition,  or 
other  proceeding,  or  of  any  copy  of 
any  such  document,  purporting  to 
be  sealed  with  the  seal  of  the  Court 
of  Bankruptcy,  shall  be  received  as 
evidence  of  such  document,  and  of 
the  same  having  been  entered  of 
record.    2&3W.4,  c.114,  s.9. 

6.  The  clerk  of  enrolments  may 
enter  of  record  the  several  matters 
directed  by  the  6  Geo.  4,  c.  16,  and 
the  1  &  2  W.  4,  c.  569  to  be  entered 
of  record,  upon  the  application  of, 
or  on  behalf  of,  any  party  inte- 
rested, without  any  special  order  for 
that  purpose.  2&3W.  4,  c.  114,8.4. 

7.  No  fiat,  adjudication  of  bank- 
ruptcy, appointment  of  assignees, 
or  certificate  under  a  fiat,  shall  be 
received  in  evidence  unless  it  is 
entered  of  record  of  the  Court  of 
Bankruptcy.  2  &  3  W.  4,  c.  1 14,  s.  8. 

8.  The  clerk  of  enrolments  must 
be  the  keeper  of  the  records,  and 
enrol  matters  and  proceedings. 
2&dW.4,  cll4,  s.l. 

9.  The  certificate  of  entry  of 
record,  purporting  to  be  signed  by 
the  officer  or  his  deputy,  shall  have 
the  same  effect  as  if  the  commission 
had  issued  after  the  1st  of  Septem- 
ber 1825,{and  shall  be  received  in 
evidence,  without  proof  of  his  ap- 
pointment or  his  handwriting.  2  &  3 
W.4,  c.ll4^  S.3. 

10.  The  Judges  of  the  Court  of 
Bankruptcy  may  nominate  the  clerk 
of  enrolments,  at  such  salary  as  the 
Lord  Chancellor  shall,  out  of  certain 
fees,  by  writing  under  his  hand, 
direct.     2&3W.4,  c.114,  s.l. 

11.  Any  one  of  the  Judges  of  the 
Court  of  Bankruptcy  may  direct 
the  clerk  of  enrolments  to  enter  of 
record  any  commission,  depositions, 
or  proceedings  under  any  commis- 
sion issued  before  the  15th  of  Au- 
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gust  18S2.   2 &  3 W. 4s  cAU,  8.4. 

12.  All  fiats  and  proceediDgs  re- 
corded before  the  2  &  3  W.  4,  c.  1 14^ 
may,  upon  the  production  thereof^ 
with  the  certificate  thereon,  pur- 
porting to  be  signed  by  the  cleric  of 
enrolments  or  his  deputy,  will  be 
received  as  evidence  of  their  having 
been  entered  of  record.  2  &  3  W.  4, 
c.  114,  S.9. 

13.  Upon  the  death  of  any  wit- 
ness, deposing  to  either  of  the  re- 
quisites to  support  the  commission, 
any  duly  recorded  deposition  may 
be  read  in  evidence  in  any  case 
where  the  party  using  it  shall  claim 
the  same  right  as  the  bankrupt 
might  have  claimed.  2  &  3  W.  4, 
c.  114,  8.7. 

14.  Commissions,  depositions,  and 
proceedings  directed  to  be  enrolled 
and  entered  of  record  upon  or  since 
the  1st  of  September  1825»  are 
eflPectually  entered  of  record.  2&  3 
W.4,  C.114,  8,2. 

15.  The  records  of  all  commission* 
ers  and  of  all  proceedings  entered  of 
record,  pursuant  to  6  Geo.  4,  c.  16, 
or  1  &  2  W.  4,  c.  56,  shall  be  re- 
moved into  the  Court  of  Bank- 
ruptcy, and  kept  as  records  of  such 
court,  in  such  place  as  the  Judges 
shall  direct.  2  &  3  W.  4,  c.  1 14,  s.  1. 


EQUITABLE  MORTGAGE. 
See  MoRTGAOE. 


LIEN. 

Q^  Whether  there  can  be  a  lien 
upon  a  public  house  licence  ?  Ex 
parte  Beid,  1  D.  &  C  251. 


MORTGAGE,  EQUITABLE. 

1.  Ifan  equitable  mortgagee,  with 
a  power  of  sale,  jput  up  the  estate, 
and  it  is  sold  to  him,  he  may  apply 


to  the  Court  for  a  resale,  fixing  the 
upset  at  the  price  for  which  he 
bought  it,  and  reserving  the  costs, 
to  see  whether  it  produces  more 
than  the  sum  at  which  he  bought 
it  Ex  parte  Franks,  1  D.  &  C. 
274. 

2.  If  a  mortgagee  apply  to  bid, 
Q.  Whether  the  assignees  will  con- 
duct the  sale  when  they  reject 
the  lease  ?  Ex  parte  FlOcher,  1  D. 
&  C.  318. 

I  have  stated  this  query  as  arising 
from  the  case,  because,  in  its  pre- 
sent form,  I  do  not  understand  the 
point. 

3.  If  an  equitable  mortgagee 
apply  for  a  sale,  the  assignees  may, 
if  they  elect  to  take  the  lease,  con- 
duct the  sale  ;  but  if  they  decline, 
the  equitable  mortgagee  may  con- 
duct it.  Ex  parte  Fletcher,  1 D.  &  C. 
356. 


PARTNER. 

1.  llie  Court  has  not  jurisdiction 
to  order  the  solvent  partner  to  deli- 
ver up  the  partnership  books  for  the 
purposes  of  the  bankruptcy.  Ex 
parte  Finchy  1  D.  &  C.  274. 

2.  A  petition  by  a  creditor  for  a 
renewed  fiat  must  be  served  upon 
the  assignees.  Ex  parte  Rey,  1  D. 
&  C.  341. 

3.  In  a  competition  between  two 
applicants  for  a  fiat,  that  will  be 
preferred  which  is  free  from  ob- 
jection. Ex  parte  Todd,  1  D.  &  C. 
320. 

4.  A  fiat  that  has  been  opened 
(and,  as  it  seems,  if  it  has  not  been 
opened,)  cannot  be  amended,  unless 
there  is  something  to  amend  by. 
Ex  parte  Todd,  1  D.  &  C.  319. 

5.  A  fiat  cannot  be  amended  if 
there  is  nothing  to  amend  by.  In  re 
Walker,  1  D.  &  C.  381. 

6.  A  petition  to  keep  distinct  ac- 
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counts  under  a  joint  commission 
will  be  dismissed  at  the  personal 
costs  of  the  assignees.  Ex  parte 
Green,  1  D.  &  C.  382. 


PETITIONING  CREDITOR'S 
DEBT. 

In  the  case  of  forfeiture  by  the 
petitioning  creditor  of  his  debt,  it 
has  been  contended,  that  a  for- 
feiture must  be  declared  within  the 
time  limited  by  law  for  the  reco- 
very of  a  penalty.  Ex  parte  Greetif 
1  D.  &  C.  232. 


RELATION- 

1.  The  Court,  in  inquiring  whe- 
tlier  a  sale  was  complete  before 
the  act  of  bankruptcy,  will  consider 
the  practice  of  a  day.  Garlick  v. 
Songster,  9  Bing.  49* 

2.  Such  a  transfer  of  Roods  as, 
being  made  in  contemplation  of 
bankruptcy,  is  a  preference,  is  not 
within  the  protection  of  sect.  81, 
6  G.  4,  c.  I69  which  relates  only  to 
transactions  after  an  act  of  bank- 
ruptcy.    JBevan  v.  Fraser,  9  Bing. 

110. 

3.  If  the  debtor  of  a  trader  pro- 
mise, at  the  request  of  the  trader, 
to  pay  the  debt,  when  ascertained, 
to  a  creditor  of  the  trader's,  and 
the  trader  become  bankrupt  before 
payment,  the  creditor  to  whom  the 
promise  ^is  made  is  entitled  to  pay- 
ment from  the  debtor  of  the  trader. 
Crowfoot  v.  Gumey,  9  Bing.  372. 


REPUTED  OWNER. 

If  after  a  landlord  distrains  for 
rent,  and  after  the  goods  are  ap- 
praised to  him,  and  taken  in  satis- 
faction of  his  debt,  he  leave  them 
in  the  possession  of  the  bankrupt 
until  a  commission  issues  against 
him,  he  cannot  again  distrain  for 


the  same  rent,  but  they  pass  under 
the  conmiission,  as  in  the  reputed 
ownership  of  the  bankrupt.  Ex 
parte  Spottiswood,  1  D.  &  C.  223. 


SUPERSEDEAS. 

1.  The  bankrupt  may  petition  to 
supersede  after  two  months  from 
the  date  of  the  adjudication.  Ex 
parte  Patmerj  1  D.  &  C.  341. 

2.  The  Court  may  examine  vivd 
voce  after  a  petition  has  been  heard 
on  affidavit.  Ex  parte  Palmer,  1  D. 
&  C.  345. 

3.  If  the  Court,  upon  a  petition 
to  supersede,  order  witnesses  to  be 
examined  vivd  voce,  it  will  not  com- 
pel the  bankrupt  to  give  security 
for  costs.  Ex  parte  JPahner^  1  D. 
&  C.  348. 

4.  The  intent  of  sect.  17«  is  not 
to  diminish  the  right  previously 
possessed  by  the  bankrupt  to  super- 
sede, but  to  confer  a  privilege  on 
him  by  a  peculiar  mode  of  proceed- 
ing.  Ex  parte  Palmer^  1  D.&C.344. 

5.  It  has  been  said,  that  a  peti- 
tion by  a  creditor  to  supersede  for 
fraud,  without  praying  that  a  new 
commission  may  issue,  cannot  be 
supported.  Ex  parte  Shum,  1  D. 
&C.  263. 


SURRENDER. 

1.  If  the  bankrupt,  after  having 
surrendered  at  each  of  the  meetings, 
and  attended  at  the  third  meeting, 
absent  himself  by  mistake  before 
the  meeting  is  concluded,  the  Court 
will  order  a  fresh  meeting  to  take 
his  examination.  Ex  parte  Dixon, 
1  D.  &  C.  351. 

2.  Upon  affidavit  that  it  will  be 
inconvenient  to  country  commis- 
sioners to  attend  in  London  or  at 
the  county  gaol  to  examine  the 
bankrupt,  the  time  for  his  surrender 
by  bail  may,  upon  the  application 
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of  creditora,  be  enlarged.    Hamris 
V.  Atteock,  2  Tjr.  418. 

TRADING. 

1.  Whether  a  commission  issued 
against  an  adult  upon  a  debt  con- 
tracted during  infancy,  which  has 
been  confirmed  after  obtaining  full 
age,  has  been  agitated  ?  BeUon  v. 
Hcdgu^  9  Binf^.  369. 

2.  A  commission  sued  out  dur- 
ing the  infancy  is  void,  and  not 
merely  yoidable.  Bdton  v.  Hodgu^ 
9  Bine.  305. 

3.  The  words,  victuallers,  keepers 
of  inns,  taverns,  hotels,  or  coffee- 
houses, mean,  as  it  seems,  different 
tradings.  iSmt^  v.  ^Scott,  9  Bing.  16. 
Same  Case,  2  Moore  &  Scott,  35. 

4.  The  word  hold  in  bankrupt 
act  seems  to  imply  a  house  to  which 

leople  resort  for  lodging.     Diet. 
lnda],C.  J.  SmMv.Sc^  9  Bing.16. 

5.  A  lodging-house  keeper,  who 
has  a  house  open  at  all  times  for  the 
reception  of  lodgers,  seems  to  be  a 
trader.  Smith  v.  Scoti,  9  Bing.  16. 

6.  The  keeper  of  a  private  lodg- 
ing-house, who  receives  lodgers  for 
long  or  short  periods,  and,  if  re- 
quired to  do  so,  finds  and  cooks 
provisions  for  them,  charginff  more 
than  she  pays,  but  the  provisions  so 
found  do  not  form  any  general  stock 
of  her  own,  but  are  kept  separately 
for  the  individuals  for  whom  they 
are  respectively  procured,  is  a  trader 
as  an  hotel-keeper.  Smith  v.  Scotif 
9  Bing.  14w 

7.  When  the  trading  is  as  a  lodg- 
ing and  boarding-house  keeper,  the 
jury  has  been  directed  to  consider 
whether  the  provisions  furnished 
were  only  incidental  to  the  letting 


^ 


lodgings,  as  her  means  of  living. 
Per  Tindal,  C.  J.  Smith  v.  Seoti, 
9  Bing.  15.  But,  Qu.  See  the  ob- 
servations by  Tindal,  C.  J.,  upon  the 
motion  for  a  new  trial,  and  the  whole 
of  the  case. 

8.  If  goods  sent  to  a  vendee  are 
received  at  a  wharf  some  miles  from 
the  vendee's  residence,  such  wharf 
being  a  place  of  general  deposit  for 
the  convenience  of  sale,  and  not  to 
be  taken  to  the  vendee's  premises, 
the  transit  is  at  an  end.  Alien  v. 
Gtqjper,  2  Tyr.  27a 


TRUSTEE. 

1.  A  new  trustee  may  be  ap- 
pointed without  a  reference  to  the 
master.  Ex  parte  Po^,  1 D.  &  C.  321. 

2.  Upon  tne  bankruptcy  of  a  trus* 
t«e,  the  Court,  without  ordering  a 
new  trustee,  will,  in  some  cases, 
appoint  a  person  to  prove,  and  the 
costs  of  the  appearance  of  the  as- 
signees to  be  paid  out  of  the  estate. 
£x  parte  Vine,  1  D.  &  C.  357.  The 
Court  said,  the  application  was  ren- 
-dered  necessary  by  the  misconduct 
of  the  bankrupt.  CL  Ought^the  cre- 
ditors to  suffer,  or  ought  the  order 
to  be  confined  to  surplus  ? 


UNCERTIFICATED  BANK- 
RUPT. 

1.  If  the  lessees  assign  their  term, 
and  the  assignee  become  bankrupt, 
the  lessee  continues  liable  upon  his 
covenant  to  the  lessor.  Manning  v. 
Flight,  3  B.  &  Ad.  214. 

2.  The  statute  6  G.  4^  c.  16,  s.75, 
does  not  extend  to  the  assignee  of 
a  lease.  Manning  v.  Flight,  8  B.  & 
Ad.  215. 
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BANKRUPTCY. 


Ex  parte  DAVENPORT  and  Co.  —  In  the  matter  of        q  ^i. 

LEECH.  December 

vyERTAIN  wines  lying  in  the  London  Docks  had  ^ne,inthe 

been  sold  by  Medley  to  the  bankrupt,  and  Medley  in-  London  Docks 

dorsed  the  dock  warrant  for  the  wines,  and  delivered  ment  of  the 

them  to  the  bankrupt     The  bankrupt  being  indebted  ^ reTot'hi"Si^ 

to   the  petitioners,   and  requiring  a  further   advance,  reputed  owner- 

,  ship  of  the 

indorsed  and  delivered  these  dock  warrants  to  the  peti-  bankrupt,  unless 
doners  on  the  8th  of  December  1831,  as  security  for  the  ^^^iuYa!^"' 
amount  then  advanced,  and  what  was  previously  due.        poweaion- 

On  the  21st  December  1831  a  commission  issued 
against  Leech. 

This  petition  prayed  the  usual  order  for  sale,  as  of 
an  equitable  mortgage. 

It  appeared,  upon  the  examination  of  the  accountant 
in  the  wine  department  at  the  London  Docks,  that  the 
custom  of  the  office  was,  when  application  was  made  by 
the  party  to  whom  warrants  were  indorsed,  to  retain  the 
old  warrants,  and  to  issue  fresh  warrants  instead,  to 
the  party  applying,  and  the  wines  afterwards  would  be 
delivered  to  any  person  upon  their  producing  the  new 
warrants,  without  requiring  any  previous  notice  of  the 
transfer;  but  the  ivines  are  never  delivered  without  the 
production  of  the  warrants,  and  the  indorsement  of  the 
party  to  whom  the  warrants  were  issued.     The  wines,  on 

Vol.  !•  n 


Leech. 
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1832.        the  2 1st  of  December,  stood  in  name  of  Medley^  in  the 

dock  books,  and  would  therefore  not  have  been  delivered 

Davenpoet    ^  ^^y  person  without  his  indorsement. 

and  others.         ^jj  objection  was  taken  on  the  part  of  the  assignees, 

In  the  matter  ,     -^    .  ,        .        .  ,  V 

of  that  the  wmes,  under  the  circumstances  above  stated, 

remained  in  the  reputed  ownership  of  the  bankrupt. 

Mr.  Montoffu  for  the  petition :  — 

These  dock  warrants  are  of  the  same  nature  as  bills 
of  lading,  which  pass  by  indorsement;  Lickbarrow  v. 
Mason^  6  T.  R.  131 ;  Lucas  v.  Dorrien,  7  Taunt.  290 ; 
and  Zunnger  v.  Samuda,  7  Taunt.  269,  where,  although 
it  is  not  a  decision  on  the  point,  the  Court  said,  ^^  No 
inconvenience  would  result  from  the  use  of  these 
warrants.** 

Ridout  V.  Ijoyd,  1  Mont*  103,  is,  however,  expressly 
in  point.  There  a  quantity  of  tallow  was  standing  in 
the  docks  in  the  name  of  the  bankrupt ;  but  he  had  not 
possession  of  the  transfer  tickets  and  it  was  held  that 
the  tallow  was  not  in  his  reputed  ownership:  Lord 
Tenierden  saying,  <<  The  plaintiffs  ought  to  have  shown 
the  tickets  to  be  in  the  bankrupts  hands,  (a)  I  am  clearly 
of  opinion,  that  if  the  bankrupt  never  had  the  controul 
over  the  tickets,  he  was  merely  a  trustee,  and  the  statute 
does  not  apply/* 

Mr.  Swanstonj  conird :  — 

The  interest  in  the  wines  did  not  pass  to  the  peti- 
tioner by  the  mere  indorsement  and  delivery  of  the  dock 
warrant.  Notice  of  the  transaction  ought  to  have  been 
given  at  the  docks ;  and  until  notice  was  given  the  wines 
continued  the  property  of  the  bankrupt,  and  were  in  his 
reputed  ownership. 

(a)  See  Harmon  v.  Anderton^  transfer  being  made  in  the  books 

4  Comb,  951,  where  Lord  EUen*  of  the  dock  ;**  and  the  rest  of 

borough  says,  **  The  delivery  note  the  Court  concurred, 
was  sufficient,  without  any  actual 
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For  the  convenience  of  trade,  bills  of  lading  have        1832. 

been  held  to  pass  the  property,  from  the  necessity  of  the        — 

case,  it  not  being  possible  to  give  actual  possession  of    Davenpobt 

goods  at  sea,  or  notice  to  the  bailee ;  but  in  the  present  .  *"l  ^'^®"- 
®  '  .  '  ^  In  the  matter 

case  no  such  necessity  exists.     Zivinger  v.  Samuda  is  of 

inapplicable;  for  the  decision  in  that  case  was  on  the  ^"^^ 
ground  of  fraud,  and  the  Court  declined  to  recognize 
the  custom  contended  for.  So,  too,  in  Ltuuis  v.  Dorrien, 
the  Court  decided  that  notice  had  been  given;  and 
in  Ridout  v.  Loyd  the  bankrupt  was  only  a  trustee, 
for  the  convenience  of  third  parties,  and  never  had 
any  interest  whatever  in  the  property,  nor  had  he  ever 
possession  of  the  transfer  tickets. 

£rskine,  C,  J. :  —  The  question  is,  whether  these 
wines  were  in  the  order  and  disposition  of  the  bankrupt 
at  the  time  of  the  bankruptcy ;  and  it  has  been  con- 
tended, that  the  mere  indorsement  and  delivery  of  the 
warrants  is  not  sufficient  to  transfer  the  property  in  the 
wines;  but  that  was  the  only  mode  which  the  bankrupt 
could  adopt,  and  he  indorsed  the  warrants  before  his 
bankruptcy.  In  this  case,  however,  if  that  was  not 
a  sufficient  transfer  of  the  property,  the  wines  continued 
the  property  of  Medley y  in  whose  name  they  remained  in 
the  dock  books. 

Sir  A,  Pell :  —  All  the  interest  of  the  bankrupt  in  the 
wines  passed,  as  it  appears  to  me,  from  him,  by  his 
indorsement  and  delivery  of  the  warrants  to  Davenport 
I  see  no  more  reason  to  restrict  this  mode  of  transferring 
wines  in  the  docks  by  indorsement  of  the  warrants  than 
to  restrict  the  transfer  of  a  bill  of  lading  by  indorsement. 

Sir  «7.  Cross :  —  If  the  property  in  the  wines  did  not 
pass  to  the  petitioners  by  the  indorsement  of  the  war- 
rants, they  never  were  the  property  of  the  bankrupt,  for 
they  were  not  transferred  to  him  by  Medley. 

k2 
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■ 

1832.  gj^  Q^  jf^g^  ,  —  ij^g  ^^|.  Qf  ^Y\e  reputed  ownership  is, 

Ex  parte      could  Leech  have  obtained  false  credit  in  the  world  by 

Davenport     means  of  these  warrants  ?     Now,  the  warrants  were  no 

and  others.     i  •      i  •  .  i         •  i«       • 

In  the  matter  longer  m  his  possession,  nor  were  the  wines  standing  m 

,  ^^  his  name  in  the  docks.     How  can  it  therefore  be  said 

Leech. 

the  wines  were  in  his  order  and  disposition,  after  the 
clerk  in  the  docks  has  stated  that  the  wines  are  never 
delivered  without  the  production  of  the  warrants,  and 
the  indorsement  of  the  party  to  whom  they  were  issued  ? 
This  would  have  been  stated  to  any  person  inquiring  at 
the  docks,  and  no  one  could  be  misled.  I  concur, 
therefore,  with  the  rest  of  the  Court 

Ordered  as  prayed. 


C«  It. 

June  23, 

1832. 

The  Court  of 
Review  has 
jurifldiotion  to 
order  aasigneeB 
to  deliver  a 
horse  which 
thej*  claimed  as 
in  the  reputed 
ownership  of 
the  bankrupts. 
There  is  a 
custom,  in  Lon- 
don, to  let  cart- 
horses for  heavy 
trades. 


jEa?/Hirfe  WIGGINS.— In  the  matter  of  NICHOLLS 

and  another. 

1  HIS  petidon  prayed,  that  a  horse,  which,  twelve 
months  previous  to  the  fiat,  the  petitioner  let  to  the 
bankrupts,  might  be  delivered  up  by  the  assignees,  who 
claimed  it  as  in  the  reputed  ownership  of  the  bankrupts, 
who  were  ironmongers. 

It  appeared,  from  the  vivd  voce  examination  of  wit- 
nesses, that  the  petitioner  was  a  horse-contracter,  and 
let  horses  to  coal-merchants,  brewers,  ironmongers,  &c. ; 
that  it  was  the  custom  for  persons  in  London,  engaged  in 
these  trades,  to  hire  horses  often  by  the  year. 

Mr.  Montagu  for  the  petition. 

Mr.  Swanston  for  the  assignees  objected  to  the  juris- 
diction of  the  Court. 

The  Court,  however,  over-ruled  the  objection ;  and  tlie 
custom  appearing  to  be  sufficient  to  rebut  the  reputation 
of  ownership,  it  was  ordered  as  prayed. 
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Ex  pcarU  SAMUEL  HE ATR  —  In  the  matter  of  C.  R. 

JOHN  HEATH.  ^^- 14, 

1832. 

1  HIS  was  a  petition  by  a  brother  of  the  bankrupt,  Th«  C«»rt  will 

*■  ,  not  interpose 

praying  that  his  goods,  which  had  been  improperly  up<in  the 
seized  by  the  assignees  as  the  property  of  the  bankrupt,  rtrang^,^except 
miffht  be  restored  to  him.  "«*  <**»  ?^.'"- 

^  mediate  injury. 

Cross,  J.,  dis- 

Mr,  Twiss  and  Mr.  Mussel,  for  the  petition,  stated,  ■*°**"^' 
that,  as  the  assignees  had  not  made  any  affidavits  in 
answer  upon  the  merits,  but  contended  that  they  were 
not  bound  to  answer,  the  petitioner  was,  as  of  course^ 
entitled  to  the  prayer  of  the  petition. 

Mr.  Montagu  and  Mr.  Ching  for  the  assignees :  — 
The  regular  course  of  proceeding  in  this  case  is  by 
action,  and  altliough  the  Court  will,  in  some  extreme 
cases,  interpose,  if  an  application  is  made  without  delay, 
to  prevent  irreparable  waste,  it  never  has  been  in  the 
habit  of  interfering,  and  will  not  interfere,  except  in 
such  cases  and  where  there  is  no  delay. 

In  the  present  case,  the  goods  were  seized  on  the 
8th  of  September.  A  bill  for  a  conspiracy  against  the 
petitioner  and  his  brother  was  found  on  the  10th  of 
September,  which  the  petitioner,  instead  of  instantly 
trying,  traversed  to  the  18th  of  September;  but,  before 
the  18th  of  September,  he  moved  the  indictment,  by 
certiorari,  into  the  Court  of  King's  Bench ;  and  he,  on 
the  25th  of  October,  pi'esents  this  petition,  not  to  recover 
the  property,  for  which  purpose  he  might  have  filed  a 
bill  for  an  injunction,  or  presented  a  petition,  or  com- 
menced an  action  early  in  September,  but  to  discover 
the  nature  of  the  evidence  which  is  to  be  adduced  against 
him  on  the  trial  of  the  indictment  for  the  conspiracy. 

n3 
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1832.        They  reacl  an  affidavit  on  behalf  of  the  respondents, 
""■"""         which  contained  the  followinff  allegation : 

Ex  parte  ^         ° 

H£ATH.  **  W.  A.  saithj  that  he  believes  the  object  of  the  peti- 

In  the  matter  ^^q^^^  j^  presenting  the  said  petition  is  to  obtain  from 

Heath.  the  assignees,  by  affidavits  in  answer  to  the  said  petition, 
their  evidence  upon  the  said  indictment;  and  that  it 
would  be  extremely  inconvenient,  and  would,  in  their 
judgment  and  belief,  tend  to  defeat  the  ends  of  justice, 
if  the  assignees  were  compelled  to  disclose  their  case 
before  the  trial  of  the  said  indictment,  or  of  an  action 
at  law,  tQ  try  the  right  asserted  by  the  petitioner." 

Mr.  Twiss  in  reply :  —  The  defence  attempted  by  the 
respondents,  instead  of  being  an  excuse,  is  an  aggra*- 
vation  of  the  outrage  which  they  have  commited.  Under 
the  colour  of  the  commission  they  have  seized  the  pro- 
perty of  a  stranger  to  which  they  are  not  entitled,  and 
then  indict  him  for  a  conspiracy,  and  urge  the  pending 
of  this  indictment  as  a  reason  why  the  Court  should  not 
restore  him  to  the  rights  which  they  have  violated.  It 
has  been  the  practice  of  the  Court  to  interfere,  upon  peti- 
tion, which  gives ^^t^mm  remediumifl),  to  prevent  these 
abuses ;  and  although  the  pendency  of  an  indictment  may 
upon  the  application  of  the  defendant,  be  a  reason  for 
deferring  the  hearing  of  the  petition,  it  is  not,  upon  the 
application  of  the  prosecutor,  any  objection.  Ex  parte 
Bromley^  1  Mont.  8f  Mac.  92.  The  Court  has  ever 
anxiously  availed  itself  of  its  authority  to  prevent  these 
abuses;  and  since  the  establishment  of  the  present  Court 
it  has  more  than  once  been  exercised,  and  particularly  in 
the  case  of  ea?  parte  Wiggins  (6),  where  the  proprietor  of  a 
horse,  which  had  been  seized  by  the  assignees,  presented 
a  petition  to  have  it  restored,  and  it  was  ordered  to  be 

(o)  Er  parte  Cowan,  I  B.^A,  125.  (5)  AntCy  168. 


CASES  IN  BANKRUPTCY.  171 

restorecL     In  the  present  case  the  delay  will  be  a  denial        ]  832. 
of  justice,  for,  pending  the  proceedings,  the  petitioner        — — 

•11  I      •        1     J  •  •  JSx  parts 

Will  be  mvolved  m  ruin.  Heath. 

In  the  matter 

ErskinBy  C.  J. : —  I  have  considered  this  case  with  the  Heath. 
most  anxious  attention,  and  my  mind  is,  I  am  free  to  2^^^^^  15^ 
confess,  strongly  inclined  in  favour  of  the  petitioner; 
for,  if  the  facts  are  made  out,  he  represents  a  case  of 
great  aggravation,  such  as  to  entitle  him  to  the  fullest 
compensation,  which  he  certainly  will  obtain  from  a 
jury.  It  is,  therefore,  a  satisfaction  to  me  to  know,  that 
no  injury  will  be  sustained  by  the  course  which  I  think 
it  my  duty  to  adopt;  but  if,  contrary  to  my  expectation, 
any  injury  will  be  sustained,  it  must  be  remembered, 
that  it  will  have  been  occasioned  by  the  petitioner's 
delay  in  bringing  forward  this  petition. 

This  application  is  to  the  summary  jurisdiction  of  the 
Court,  to  order  assignees  to  deliver  up  property.  The 
petition  states,  that  the  assignees  not  only  seized  all  the 
stock  in  trade  of  the  petitioner,  and  even  his  money  in 
the  tiU,  but  turned  him  out  of  his  house,  and  locked 
the  door  of  his  shop.  In  answer,  it  is  alleged  by  the 
assignees,  that  they  believe  the  property  was  not  the 
property  of  the  petitioner,  but  the  property  of  the  bank- 
rupt; and  that  the  object  of  the  petitioner  is  not  to  get 
back  the  property,  but  to  enable  him  to  obtain  a  know- 
ledge of  their  evidence  on  the  trial  of  the  indictment. 

There  is  no  doubt  that  this  Court  has  the  power  to 
investigate  the  title  to  property  seized  under  the  com- 
mission ;  but  it  is  not  by  any  express  power  that  this 
Court  has,  or,  before  this  Court  was  established,  the 
Lord  Chancellor  had,  this  jurisdiction.  It  is  derived  as 
incidental  to  its  general  jurisdiction,  to  distribute  the 
bankrupt's  effects.  But  there  is  no  doubt  that,  inci- 
dental to  its  original  jurisdiction,  this  Court  will,  even   " 
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1832.        on  the  application  of  a  stranger,  take  care  that  all  actg 
"  done  by  persons  acting  under  the  jurisdiction,  are  pro- 

Heatu.       perly  done  in  carrying  it  into  execution.     The  ordinary 
In  the  matter  remedies  in  cases  of  this  nature  are  those  of  action  of 
H£ATB.       trover,  or  on  the  case.     This,  however,  is  not  the  ordi- 
nary court  for  trying  such  actions ;  but  it  is  said,  that 
this  jurisdiction  is  to  be  exercised  because  it  is/estinum 
remedium. 

If  this  application  had  been  .made  immediately  upon 
the  injury  being  done,  and  the  assignees  had  said  ^^  aye, 
but  your  reason  for  coming  to  this  Court  is  to  fish  out 
our  evidence  on  the  indictment,"  I  should  have  said, 
that  the  mere  circumstance  of  the  indictment  pending 
was  not  a  sufficient  reason  why  this  Court  should  not 
interfere  —  for  the  purpose  of  the  petitioner  is  plain  — 
to  prevent  the  loss  which  his  business  might  sustain  by 
delay.  I  do  not  say  that  the  mere  circumstance  of 
delay  is  a  reason  why  this  Court  should  not  hear  the 
petition,  but  it  is  a  circumstance  when  considering  the 
motive  of  the  petitioner  in  making  this  application :  and 
when  I  find  there  was  an  indictment  pending,  and  that 
he,  having  lain  by  until  after  the  indictment  was  pre- 
ferred, and  after  he  had  himself  delayed  the  trial  of 
that  indictment  by  removing  it  into  the  Court  of  King's 
Bench,  is  now  content  to  come  here  for  a  mere  resti- 
tution of  the  goods,  I  am  led  very  strongly  to  suspect 
that  the  object  is  not  restitution,  but  to  ascertain  the 
means  by  which  the  indictment  is  intended  to  be  sup- 
ported. When  he  comes,  after  so  much  injury,  and 
asks  restitution  only,  instead  of  compensation,  he  must 
have  some  other  object.  Feeling  this,  I  then  ask.  What  is 
the  injury  this  Court  is  called  upon  to  prevent?  The 
injury  is  already  done.  Had  he  come  before  it  was 
inflicted,  I  should  have  said  that  it  must  be  stayed. 
But  as  two  months  have  elapsed,  by  which  delay  the 
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situation  of  the  petitioner  is  totally  changed^  and  the         1832. 

goodwill  of  his  business  gone ;  and,  remembering  how         

inadequate  this  remedy  is  in  proportion  to  the  injury        Heath. 
of  which  complaint  is  made,  and  that  a  full  compensation  ^°  *^®  matter 
may  be  obtained  at  law,  and  as  some  public  mischief       Heath. 
may  be  done  by  a  disclosure  of  the  evidence,  I  think  we 
ought  not  to  interfere.      It  is  true,  that  in  a  court  of 
law  the  indictment  pending  would  not  be  any  answer  to 
the  action.    A  court  of  law  is  the  ordinary  tribunal  to 
which  the  petitioner  ought  to  apply,  for  the  application 
here  is  to  the  discretion  of  the  Court,  which  has  juris- 
diction only  as  oyer  its  own  officers ;  and  we  must  pro- 
tect  the  prosecution  of  a  fraud  where  ^we  see  reason  to 
doubt  the  bona  fides  of  a  stranger  applying;  I  am,  there* 
fore,  of  opinion  that  the  petition  ought  to  stand  over 
until  the  mischief  which  is  apprehended  is  obviated  by 
the  trial  of  the  indictment. 

The  Court  will^  however,  in  the  meantime  protect  the 
property,  either  by  ordering  it  to  be  preserved  in  specie^ 
or  by  ordering  it  to  be  sold  and  the  proceeds  invested 
until  after  the  right  to  it  has  been  established,  if  the 
petitioner  wishes  for  such  protectibn. 

Sir  J.  Cross :  —  I  am  not  able  to  give  my  assent  to 
the  application  of  the  assignees  to  postpone  the  hearing 
of  this  petition.  It  is  said,  that  this  is  not  the  ordinary 
court  to  which  these  applications  are  to  be  made ;  but  if 
the  former  jurisdiction  in  bankruptcy,  from  the  great 
pressure  of  business,  was  not  the  ordinary  court  to  which 
the  parties  resorted,  I  trust  that  this  Court  will  always 
be  open  to  them,  and  that  we  shall  always  be  ready  to 
bear  them,  for  it  is  the  cheapest,  the  most  effectual,  and 
most  expeditious  course.  Formerly  the  Court  of  Chan- 
cery was  overwhelmed  with  business,  and  we  were  con- 
stituted for  the  cheap  and  ready  dispatch  of  business 
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1832.        relating  to  commercial  transacUons;  and  it  cannot  be 

disputed  that  dispatch  is  the  very  essence  and  life  of 

Heath.  ^^^  commercial  aflPairs.  If  this  jurisdiction  is  novel  and 
In  the  matter  discretionary,  it  is  only  novel  because  it  has  seldom 
Heath.  been  required  to  be  exercised ;  but  that  this  Court  has 
jurisdiction  is,  however,  settled  beyond  all  doubt  by  the 
solemn  and  elaborate  judgment  in  ex  parte  Cowan  (a), 
where  Lord  Tenterden,  in  delivering  the  judgment  of 
the  Court  of  King's  Bench,  said,  <<  we  think  the  assignees 
are  unquestionably  subject  to  the  controul  and  jurisdic- 
tion of  the  Lord  Chancellor  sitting  in  bankruptcy  for 
all  acts  done  by  them  in  their  character  of  assignees  by 
virtue  or  under  colour  of  the  commission.  A  petition 
in  bankruptcy  h/estinum  remedium,  and  contributes  not 
less  to  the  saving  of  expence  than  to  the  saving  of  time. 
The  proceedings  under  the  commission  operate  by  way 
of  sudden  seizure  of  property  belonging  or  supposed  to 
belong  to  a  bankrupt.  A  process  so  speedy  and  sum- 
mary requires  to  be  controlled  by  a  speedy  and  summary 
course  of  relief;"  and  I  think  it  unreasonable  that  we 
should  delay  hearing  this  petitioner. 

Now  what  do  the  assignees  do  ?  On  the  8th  of  Sep- 
tember they  go  to  the  Isle  of  Wight  and  seize  all  the 
goods  of  the  petitioner ;  on  the  10th  they  prefer  the  in- 
dictment against  him  in  London,  he  living  in  the  county 
of  Hampshire;  on  the  11th  they  send  an  officer  to  the 
Isle  of  Wight  with  a  bench  warrant,  and  take  him,  and 
have  him  brought  to  London,  and  then  when  he  is  in 
Newgate  they  bring  all  his  goods  to  London  and  shut 
up  his  shop.  He  is  in  prison  for  many  days,  he  re- 
moves the  indictment  into  the  Court  of  King's  Bench ; 
and  it  is  not  until  October  that  he  is  able  to  put  in  bail 
and  get  his  liberty.     This  petition  was  in  the  paper  for 


(a)  3  B.i'  Aider,  126. 
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hearing  last  week^  and  the  assignees  then  asked  for  it  to        1832. 

be  postponed,  that  they  might  be  ready  to  meet  it  Now        

how  do  they  meet  it? — By  saying  that  the  Court  ought       Heath.*^ 
not  to  hear  this  petition  because  the  indictment  is  pend-  I"  *^®  matter 
ing,  and  has  been  removed  by  the  petitioner  into  the        Heath. 
Court  of  King's  Bench,  and,  as  they  allege,  for  delay ; 
that  this  application  is  not  for  the  purpose  of  getting 
back  the  property,  but  to  discover  the  assignees'  evi- 
dence on  the  indictment. 

This  application  of  the  assignees  is  merely  in  the 
nature  of  a  motion  to  put  off  a  trial  on  the  ground  that 
an  indictment  is  pending,  and  I  never  knew  such  appli- 
cation made  without  being  rejected  with  scorn  by  the 
Court.  If  it  was  otherwise,  a  defendant,  if  he  wished 
for  delay,  would  have  nothing  to  do  but  to  indict  some 
of  the  parties,  and  then  come  to  the  Courts  and  say  the 
trial  must  be  postponed  because  the  indictment  is  pend- 
ing. The  assignees  admit  that  they  have  seized  property 
to  the  value  of  1600/.,  the  whole  of  the  petitioner's 
stock-in-trade;  and  all  which  they  say  in  justification  is, 
that  they  suspect  he  had  goods  of  the  bankrupt  which  he 
fraudulendy  obtained  in  preference,  and  that  they  have 
indicted  him  and  his  brother  the  bankrupt  for  a  con- 
spiracy. What  answer  is  this  ?  Is  not  every  fraudulent 
preference  a  conspiracy  between  the  parties  to  the  pre- 
ference ?  But  is  there  a  pretence  for  saying,  that  because 
there  has  been  a  fraudulent  preference,  and  there  is  an 
indictment  pending  against  a  man,  that  it  is  a  reason 
for  confiscating  all  his  property,  and  that  assignees  are 
to  go  into  his  shop,  and  take  the  whole  of  his  stock-in- 
trade  and  money, — not  only  the  goods  which  he  re- 
ceived from  the  bankrupt,  but  all  the  goods  which  he 
purchased  of  other  persons,  and  has  paid  for?  They 
don't  even  state  the  nature  of  the  property,  or  that  the 
indictment  relates  to  it. 
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1832.  As  to  the  removal  of  the  mdictment,  there  is  no 

counsel  who  would  not  have  advisea  a  defendant  to 

H£ATu.       remove  such  an  indictment  into  the  Court  of  King's 
In  the  maOer  Bench,  where  he  might  have  the  benefit  of  the  ablest 

Heath.  assistance,  and  the  advantage  of  a  new  trial  if  there  was 
any  error  in  the  verdict.  It  is  true  that  some  delay 
may,  from  the  arrear  of  business,  arise  in  the  trial  of  the 
indictment  in  the  King's  Bench ;  but  is  that  the  fault  of 
the  petitioner?  No.  The  petitioner  had  a  right  to 
keep  the  prosecution  as  distinct  as  possible  from  this 
question ;  he  had  a  right  to  say  that  they  should  not  be 
mixed  up, — that  it  was  prejudicial  to  hi9i,  and  an  abuse 
of  the  proceedings ;  and  I  think  that  indictments  ought 
not  to  influence  the  Court  at  all,  unless  it  were  to  induce 
the  Court  to  be  more  expeditious. 

And  what  is  the  delay  which  has  occurred  before  the 
petitioner  presented  his  petition  ?  He  must  have  been 
put  to  considerable  expence  in  defending  himself  from 
the  criminal  prosecution,  and  this  too,  it  should  be  re- 
membered, after  all  his  property  and  all  his  ready  money 
had  been  seized  by  the  prosecutors.  It  is  but  natural 
to  suppose  that  he  was  engaged  in  those  criminal  pro- 
ceedings, and,  as  soon  as  it  is  reasonable  to  suppose  that 
he  had  done  attending  to  the  criminal  proceedings,  we 
find  diat  he  is,  within  a  fortnight,  viz.  on  the  25th  of 
October,  presenting  thb  petition,  which  must  have  occu- 
pied some  time  in  the  preparation. 

Then  it  is  said  again,  that  the  petitioner  ought  not  to 
come  to  this  Court,  but  that  he  ought  to  go  to  a  jury, 
and  why  ?  because  that  is  the  more  expensive,  the  more 
circuitous,  and  more  dilatory  course,  llie  assignees 
will  not  have  the  question  tried  in  h  court  that  is  consti- 
tuted for  the  purpose  of  hearing  it  without  delfty  (a),  but 

'  -    — - 

(a)  See  sect.  1.  of  1  &  2  VV.  4,  c.  56. 
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they  prefer  having  it  heard  where  there  will  be  long        1832. 
delay  and  great  e'xpence ;  that  is  what  they  contend  for ; 
but  I  think  the  assignees  have  no  right  to  come  here        Hsatr. 
and  say,  that  the  petition  should  be  dismissed  from  this  ^^  the  ^matter 
and  the  petitioner  sent  into  another  Court.     There  is       Heath. 
no  colour  of  pretence  for  such  a  proceeding. 

As  to  the  motive  of  the  petitioner  not  being  restitu- 
tion,  but    to   discover  those   points  upon   which   the 
indictment  is  grounded,  I  see  no  reason  to  believe  that 
such  is  the  object  of  the  petitioner.     We  have  been 
inquiring  into  the  motives  of  the  petitioner  coming 
into  this  Court.     Let  me  ask  what  is  the  object  of  the 
assignees  in  not  meeting  this  question  fairly,  and  what  is 
the  object  of  the  indictment  ?  Is  it  not^  that  the  assignees 
ii^<^7>  1>7  intimidation  and  force,  incidentally  extort  a 
surrender  of  this  property?     Is  not  this,   in  all  pro- 
bability, the  real  object  of  the  indictment  ?     What  do 
the  assignees  seek  by  that  prosecution  ?     Not  any  civil 
right,  but  revenge  and  resentment  for  some  crime  which 
they  say  has  been  committed,  without  informing  us  when 
or  in  what  manner,  or  how  it  relates  to  these  goods. 
They  say^  indeed^  that  the  sole  object  of  the  petitioner 
is  to  get  at  their  evidence.     I,   however,  cannot  see 
any  evil  which  could   result  from   the   disclosure  of 
any  evidence.    If  this  petitioner  had  been  taken  before 
a  magistrate  in  the  first  instance^  as  he  ought  to  have 
been,   all  the  evidence  would  have  been  taken  in  his 
presence;  and  so  in  criminal  informations  the  defen- 
dant is  informed  of  the  evidence  upon  which  they  are 
grounded.     Indictments  for  conspiracies  are  too  fre- 
quendy  resorted  to  for  improper  purposes,  and  ought 
not  to  be  encouraged.     If  the  assignees  are  right,  what 
evidence  is  there  to   conceal  ? .  what  evil  can  result  ? 
unless  it  is  their  wish  to  surprise  the  defendant  with  evi- 
dence on  the  trial  which  he  will  not  be  prepared  to 
meet.     Another  thing  which  leads  me  to  believe  that 
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1832.  ilie  object  of  the  prosecution  is  to  extort  a  surrender  of 

„         .  these  goods,  is,  that  here  we  can  hear  both  sides  of  the 

Heath.  question^  and  consider  rightly ;  when  in  a  criminal  pro- 

n  t  e^^matter  ^jggjjjjg  ^y^^  mouths  of  the  defendants  are  closed,  and 

HxATH.  only  one  side  heard.  Now,  it  seems  to  me  much  more 
consistent  with  justice  that  this  question  should  be  tried 
where  both  parties  can  be  heard,  rather  than  in  a  pro- 
ceeding where  one  only  can  be  heard. 

For  these  reasons,  therefore,  I  am  of  opinion,  that 
the  Court  will  not  do  its  duty  if  it  refuse  to  hear  this 
petition. 

Sir  George  Bo^e :  — 

The  principle  upon  which  the  order  is  to  stand  has 
been  so  clearly  explained  by  the  learned  Chief  Judge, 
that  it  is  almost  unnecessary  for  me  to  make  any  obser- 
vation. We  occupied  much  time  before  we  came  into 
Court  in  endeavouring  to  bring  our  minds  to  an  una- 
nimous result ;  and  in  order,  if  possible,  to  entertain  the 
petition,  the  Court  asked  Mr.  Twiss^  whether  he  wished 
to  add  any  thing  to  his  argument?  and  he  replied, 
<<  that  he  stood  upon  his  right  to  have,  without  delay, 
the  relief  prayed  by  his  petition." 

Now,  can  it  be  contended  that  the  claim  of  a  party 
coming  to  this  Court  on  such  a  petition  can  be  put  as  a 
right?  what  jurisdiction  is  there  in  this  Court  to  try 
any  adverse  litigated  questions  of  property  between  a 
stranger  to  the  bankruptcy  and  the  assignees?  The 
right  of  action,  as  to  property,  is  in  the  tribunal  where 
an  action  of  trover  or  trespass  might  have  been  brought 
by  the  petitioner  to  assert*  his  right  to  it.  The  proper 
mode  of  trying  the  right  to  these  goods  was,  I  conceive, 
either  by  an  action  of  trover,  or  by  a  bill  in  equity  for 
an  injunction  and  for  restitution. 

In  all  my  experience,  I  never  heard  of  its  being  sup- 
posed for  a  moment  that  the  Court  in  Bankruptcy  would 
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exercise  jurisdiction  to  determine  these  questions,  esBcept       1832. 
in  a  case  free  from  doubt,  or  in  a  case  of  waste  or  irre* 

Ex  pcurtc 
parable  mischief.     This  the  Chancellor  certainly  was  in       Heath. 

the  habit  of  doing,  but  it  was  upon  the  doctrine  ap-  ^^  ^*  matter 
plicable  to  injunctions.  Heath. 

To  this  Mr.  Montagu  adverted  yesterday,  when  he 
said,  that  the  jurisdiction  did  not  exist  at  the  instance 
of  a  stranger  calling  on  the  Court  to  exercise  that  juris- 
diction^-that  it  is  in  the  discretion  of  the  Court— that 
it  is  never  exercised  but  in  cases  where  the  right  to  the 
property  is  clear,  and  where  the  Court  sees  irreparable 
waste  will  ensue  in  consequence  of  the  Court  not  inter- 
fering :  and  he  referred  to  the  case  of  short  bills. 

In  1812  there  was  a  fiulure  of  several  bankers  in 
London  (a) ;  gentlemen  largely  engaged  in  banking  con- 
cerns in  the  country  had  property  to  a  very  considerable 
amount,  consisting  of  short  bills,  deposited  in  the  hands 
of  their  London  bankers,  and  bills  of  that  description 
did  not  pass  to  the  assignees;  and  as  this  property  was 
locked  up,  unless  there  could  have  been  an  application 
to  the  summary  interposition  of  this  Court  to  have 
those  short  bills  delivered  up,  the  ruin  of  those  country 
bankers  must  have  followed  that  of  their  correspondents 
in  London.  Irreparable  injury  might  have  ensued, 
unless  the  persons  claiming  could  have  them  to  present 
at  the  time  they  became  due.  It  was  a  case  in  which 
the  credit  of  those  individuals  was  at  stake,  and  there- 
fore they  were  forced  to  call  on  the  Court  to  assist 
them,  if  it  possibly  could.  Now,  how  was  it  met?— • 
It  was  objected,  that  there  was  no  jurisdiction  to  enter- 
tain the  question;  and  the  difficulty  was  got  over  by 
Lord  Eldon  saying.  If  these  bills  are  not  delivered 
up^  if  the  assignees  retain  these  bills  as  the  property  of 
the  bankrupt,  then  these  individuals  stand  as  creditors 

(a)  See  various  cases  in  the  matter  of  Boldcro,  I  Rote,  859,  &c. 
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18S2.        under  the  commissiony  and  they  are  entitled  to  prove, 

and  then  the  jurisdiction  is  clear.    No  doubt  the  Chan- 

Heath.  cellor  had  direct  jurisdiction  on  the  question  of  proof; 
In  the  matter  gjj  j  therefore,  in  order  to  entertain  the  question  against 
Heath.  the  assignees,  he  permitted  the  petitioners  to  amend 
their  petition,  by  stating  that  they  were  creditors,  and 
the  result  was  the  delivery  up  of  the  short  bills.  The 
very  exception  on  which  the  Court  proceeded  in  that 
case,  upon  a  point  of  law,  at  once  establishes  that  the 
Court  did  not  entertain  the  jurisdiction,  and  shews  that, 
whatever  may  be  said  as  to  the  necessity  of  the  case, 
Mr.  T\tnss  does  not  argue  on  the  right  basis,  when  he 
tells  us  he  comes  here  on  his  right,  (a) 

Now  that  brings  us  to  the  mode  of  taking  it  as  a 
question  in  which  these  kind  of  applications  must  be  left 
to  the  discretion  and  control  which  the  Court  has  over 
the  assignees.  In  the  first  place,  the  analogy  of  injunc- 
tion presents  itself.  The  application  to  the  Court 
must  be  prompt.  Was  it  prompt  in  this  case  ?  No^ 
the  stock-in-trade  was  seized  on  the  8th  of  September, 
and  there  was  nothing  done  from  the  8th  of  September 
till  the  25th  of  October.  The  principles  which  govern 
the  Court  in  cases  where  summary  and  discretionary 
interposition  is  called  for,  are  strongly  met  by  the  party 
not  stating  irreparable  waste.  His  right  to  damages,  or 
his  mode  of  trying  the  question,  would  furnish  an  unan« 
swerable  statement,  from  his  own  conduct,  that  the  waste 
was  not  of  that  irreparable  nature  which  called  for  sum- 
mary interference.  But  we  are  not  left  merely  to  deal 
with  the  case  on  the  simple  circumstance  of  the  party's 
delay  in  applying  for  the  interference  of  this  Court.  It 
is  suggested,  that  unless  the  particular  articles  were 
restored,  he  was  ruined  as  a  tradesman.     Can  any  man, 

(«)  See  ejt  parte  Renton,  17  Ves.  432;  1  Mote,  15;  ex  parte 
Burton,  I  Rote,  120 ;  and  see  ex  parte  Warwick,  Buck,  330. 
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t^ithout  some  feeling  of  ridicule,  listen  to  such  a  state-        1832. 
raent,  that  —  where  there   has   been   a    gross  outrage      ^^    ^^ 
which  would  carry  damages  far  beyond  the  amount  of       Heath. 
the  goods  —  where,  if  the  statement  be  borne  out  by    "  *  e^matter 
evidence,  there  never  was  a  case  which  called    more        Heath. 
clamorously  for  large  damages,  the  party  is  now  con- 
tent to  ask  for  the  mere  restitution.      Can   it,  under 
these  circumstances,  be  supposed  for  a  moment  that 
the  necessity  for  summary  interference  exists.      Ex- 
perience and  knowledge  of  the  ways  in  which  men's 
properties  and  expectations  of  property  are  realized 
leave  the  matter  beyond  doubt :  the  connection  between 
this  petition  and  the  pending  indictment  is  apparent. 
If,  therefore,  I  was  satisfied  that  the  statement  were  true, 
that  nothing  was  necessary  for  the  re-establishment  of 
this  trader  but  the  restoration  of  these  goods;  I  should 
think  him  not  entitled  to  the  order ;  but  I  am  satisfied 
that  no  mischief  will  be  created  by  withholding  these 
goods,  for,  until  the  indictment  against  the  parties,  there 
was  not  any  thought  of  this  petition.     The  seizure  was 
on  the  8th  of  September,  the  indictment  is  on  the  10th 
of  September,  and  there  is  no  petition  till  the  25th  of 
October.     There  is  at  least  an  apparent  connection  be- 
tween the  petition  and  the  indictment,  and  where  the 
application  is  to  the  discretion  of  the  Court,  it  ought 
to  try  what  is  the  competition  of  mischiefs.     The  as- 
signees  state   that  they   are  acting  fairly  towards  the 
pubUc  in  prosecuting  what  they  consider  a  fraud  (which 
exists  more  in  this  trade  than  in  any  trade  with  which 
I  am  acquainted),  and  I  see  no  reason  not  to  credit 
their  motives. 

As  to  ex  parte  Cowan^  it  is  altogether  foreign  to  the 

question ;  for  there  the  right  had  been  previously  esta-' 

blished  in  an  action  at  law,  and  it  was  an  application 

against  the  assignees  as  officers  of  the  Chancellor  on  a 

Vol.  I.  o 
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18S2.  superseded  commission,  and  he  ordered  (as  he  was  bound 
""■■"  to  do)  the  restitution  of  the  property,  to  which  the  bank- 
HsATH.  Pupt  had  established  his  right  What  he  gave  was  merely 
In  the  matter  ^^  incident  connected  with  the  management  of  the  bank- 
HxATH.  rupt's  affairs,  on  what,  in  another  court,  had  been  estab* 
lished  to  be  the  property  of  another  individual. 

Upon  the  whole,  the  assignees,  from  a  sense  of  duty 
'  to  the  creditors,  are  prosecuting  what  they  consider  to 

be  a  conspiracy  for  removing  the  goods  of  the  bank- 
rupt, in  which  they  cannot  succeed  without  establishing 
before  a  jury,  by  the  most  strict  evidence,  the  question 
of  property  in  these  goods,  and  that  they  were  taken 
away  by  this  individual.  On  the  other  hand,  if  we  here 
interpose,  and  go  into  this  question,  we  are  going  into 
affidavits  without  the  means  of  sifting  them;  we  may 
conclude,  on  affidavits,  where  we  have  not  jurisdiction  or 
discretion,  a  question  which  is  regularly  to  be  tried  in 
the  courts  of  the  country  properly  appointed  for  that 
purpose.  I  do  not  say  tliat  the  trial  of  the  indictment 
will  dispose  of  the  question  of  property ;  but  I  am  bound 
to  pause  when  I  find  an  indictment  pending  in  a  court 
of  law,  and  to  consider  this  question :  What  is  the  mis- 
chief in  not  giving  the  order,  and  what  mischief  may 
arise  by  giving  it?  The  petitioner  is  not  estopped  from 
his  legal  remedy ;  he  has  not  a  right  to  call  on  us  to 
decide ;  he  has  all  the  courts  open  to  him ;  and  there- 
fore I  cannot  but  adopt  the  view  of  the  learned  Chief 
Judge,  anxious  that  the  assignees  may  agree  in  some 
mode  of  protecting  the  property,  either  by  sale  or  other- 
*  wise,  until  after  the  indictment  is  tried. 

Ordered  to  stand  over  until  after  the  indictment  is 
tried,  without  prejudice  to  tlie  right  of  the  peti- 
tioner to  proceed  at  law. 
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Ex  parte  SAMUEL   HEATH.  —  In  the  matter  of        C-  R. 

JOHN  HEATH.  Feb.  16, 

1833. 

1  HIS  application  arose  out  of  the  preceding  case,  if  a  petition  is 

mi      4*  -I        ^  ,  -.^  ordered  to  stand 

The  facts  are  stated  ante^  page  169.  over,  without 

Since  the  petition  was  heard,  the  petitioner  had  com-  ^^tiMCT^Tpro- 
menced  an  action  a^^ainst  the  assignees  to  recover  the  ceeding  at  law, 

^*  ®  .  andthepeti- 

same  goods  which  were  the  subject  of  the  petition,  and  tioner  com- 
this  was  a  motion,  on  the  part  of  the  assignees,  that  the  tion^eTowirt 
petitioner  should  elect,  either  to  proceed  at  law,  or  with  ^  "®*  compel 
the  petition. 

Mr.  Ching^  for  the  motion :  — 

The  petitioner  is  not  entitled  to  proceed  in  both 
courts  at  the  same  time.  A  court  of  equity  will  not 
suffer  a  party  to  be  twice  vexed,  and  it  would  be  of 
course  to  compel  the  plaintiff  to  elect. 

In  ex  parte  Bozannety  1  Bosey  181,  a  creditor,  who 
had  obtained  an  order  for  an  inquiry,  issued  execution 
against  the  bankrupt,  and  the  Lord  Chancellor  said,  that 
he  could  not  so  proceed. 

In  ex  parte  Chambers^  1  Mont  8f  Mac.  130,  a  creditor, 
having  proved  one  debt,  proceeded  at  law,  and  took  out 
execution  against  the  property  of  the  bankrupt  in  the 
possession  of  the  assignees,  and  the  Lord  Chancellor 
compelled  him  to  withdraw  the  execution. 

Mr.  TwisSf  contra,  was  stopped  by  the  Court. 

Erskinef  C.  J. :  —  This  is  not  the  common  case  of  a 
person  proceeding  in  two  courts  at  the  same  time,  or 
where  the  party  obtains  an  order  in  equity,  and  then 
proceeds  at  law  for  the  same  cause.  The  petitioner  is 
not  proceeding, in  this  Court.     The  assignees  objected 

o8 
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1832.  to  the  petition  being  heard,  in  which  objection  they  were 

«      T  successful,  and  the  petition  was  ordered  to  stand  over; 

Heath.  but  any  other  reniedy  the  petitioner  might  have  was 

^f"*  ^^  reserved  in  express  terms  by  the  order,  (a) 


Heath. 


Sir  «7.  Crass  .*  —  The  assignees^  having  driven  the 
petitioner  out  of  this  Court,  now  object  to  his  being 
heard  elsewhere. 

Sir  George  Rose :  —  It  is  the  the  constant  practice  in 
equity^  for  a  decree  to  retain  a  bill  for  a  year,  but  that 
decree  does  not  prevent  the  complainant  from  proceeding 
at  law;  indeed,  the  object  of  such  a  decree  is  to  give 
an  opportunity  of  trying  the  question.  The  order,  made 
upon  the  hearing  of  this  petition,  was  in  effect  the  same 
as  such  a  decree. 

Motion  refused  with  costs. 


C.  R.  In  the  matter  of  JOHN  HEATH. 
Feb.  8, 

1833.  1  HE  bankrupt  was  a  linendraper.      Soon  afler  the 

Q.  Whether  commission  issued  the  assignees  preferred  an  indictment 

bankrupt  can  be  . 

compelled  to  against  the  bankrupt  and  his  two  brothers  for  a  con- 
«elf  ?  '  "  spiracy  and  fraudulent  sale  of  the  goods.  The  indict- 
ment, amongst  other  charges,  charged  ^^  that  the  said 
*^  John  Heath  was  possessed  of  certain  stock  in  trade, 
**  goods^  chattels,  and  effects,  ai^d  was  in  embarrassed 
*^  circumstances,  and  in  expectation  of  becoming  a  bank- 
^^  rupt;  and  that  the  said  John  Heath,  Samuel  Heath, 
**  and  Ann  Heath  unlawfully  conspired  to  prevent  the 
<^  said  stock  in  trade,  goods,  chattels,  and  effects,  the 

(a)  See  order,  ante^  page  188. 
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t€ 


property  of  the  said  John  Heath,  from  being  taken       1833. 

**  and  distributed  according  to  the  laws  then  and  now       

*^  in  force  in  cases  of  bankruptcy ;  and ^  in  execution  of  of 

«*  their  last-mentioned  fraudulent  intentions,  did  fraudu-  ^®*^  Heath. 

^  lently  make,  contrive,  and  accomplish  divers  fraudulent, 

^^  false,  and  fictitious  sales,  and  also  divers  fraudulent 

^  and  secret  removals  and  dispositions  of  the  stock  in 

^^  trade,  goods,  chattels,  and  effects,  the  property  of  the 

^'  said  John  Heath  then  being  in  embarrassed  circum- 

<<  stances,  and  in  expectation  of  being  a  bankrupt,  as 

«<  aforesaid." 

Some  time  after  this  indictment  was  preferred,  and 
whilst  the  indictment  was  pending,  the  time  of  the 
bankrupt's  passing  his  last  examination  arrived,  when 
the  following  examination  and  adjournment  to  the  Court 
of  Review  took  place :  — 

Q.  There  is  another  item  in  your  balance  sheet — ^<  By 
,  silks  sold  in  London  in  January  1832,  to  enable  me  to 
meet  my  bills  due  on  the  4th  of  February,  upon  which 
a  loss  of  IbOL  is  taken  credit  for;"  what  was  the  gross 
quantity  of  silk  so  sent  by  you  for  sale  upon  that 
occasion? 

A.  It  was  clearly  put  down,  and  the  account  given 
to  Mr.  Carbett*  I  think  so*  He  was  tdld  of  it  about 
August  last. 

Q.  Where  is  the  account  from  which  you  were  en- 
abled to  deliver  to  him  the  statement? 

A.  Of  course  a  man  does  not  keep  an  account ;  I 
don't  know  that  there  was  not  an  account;  it  was 
memory  only  if  any  account  was  given  to  CorbeU.  It 
was  given  verbally;  and  I  don't  know  there  was  a 
written  account  given  to  him  or  not. 

Q.  Had  you  any  statement  or  account  in  writing  of 
that  loss  ? 

A.  I  don't  know  whether  1  had  or  not. 

o3 
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ISS'd.  Q*  Will  you  swear  you  had  not? 

A,  I  will  not  swear  either  way. 

In  the  mattef       ^^    _,_.  «    i.  /•         i         i  •       •> 

of  Q*.  What  IS  your  belief  on  the  subject  r 

John  Heatk.       ^^  j  j^ally  don't  know;  I  would  not  give  any  belief 

on  the  subject. 

Q.  The  question  is  repeated ;  what  is  your  belief? 

A.  I  can't  say  further  than  that  I  am  not  certain 
whether  there  was  a  written  account  or  not  ? 

Q.  You  are  not  asked  whether  you  are  certain  of  the 
fact,  but  what  is  your  belief  on  tlie  subject  ? 

A.  I  cannot  say  more  distinctly  than  what  I  have 
said. 

The  bankrupt  wished^  to  state  in  explanation  as  fol- 
lows :  —  I  was  not  certain  whether  the  account  given 
to  Mr.  Carbett  was  written  down  or  given  verbally.  I 
wish  also  to  say,  I  kept  an  account  of  almost  every 
transaction.  I  wish  to  add,  on  reading  over  my  ex- 
amination, that  the  account,  either  verbally  or  written,  ^ 
was  most  certainly  given. 

Q.  You  were  not  asked,  by  the  last  question  but  one, 
whether  you  were  certain  of  the  fact,  but  what  was  your 
belief  on  the  subject;  have  you  any  belief  one  way  or 
the  other  ? 

A.  The  account  was  given,  I  think,  verbally. 

Q.  To  whom  were  the  silks  sold  ? 

The  bankrupt's  solicitor  objected  to  the  question, 
nasmuch  as  the  bankrupt  is  under  an  indictment  for 
a  misdemeanor,  and  the  answer  to  that  question  might 
subject  him  to  penalties. 

I,  the  undersigned  commissioner^  being  of  opinion 
that  the  objection  raised  is  proper  to  be  considered 
before  the  Court  of  Review,  do  adjourn  this  examination 
to  such  time  and  place  as  the  said  Court  shall  appoint. 

T.  S.  M.  FONBLANQUE. 
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Mr.  Ching  moved  that  the  bankrupt  might  be  coin-       183S. 

mitted.  ,     ; 

In  the  matter 

of 
Sir  George  Base  said,  that  he  felt  great  difficulty  as  to  ^^"^  Hbath. 
the  jurisdiction  of  the  Court  to  commit.     The  words  of  Q,  Whether  the 
section  7,  (a)  are,  ^  No  single  commissioner  shall  have  can*commit  fbr 
power  to  commit  any  bankrupt  or  other  person  examined  ^^  ^y^^y  ^' 

*^  i^  IT  IT  f  wermg. 

before  him  otherwise  than  to  the  care  and  custody  of 
a  messenger  or  other  officer  of  the  said  court,  to  be  by 
him  detained  in  his  custody,  and  brought  up  before  a 
Subdivision  Court,  or  the  Court  of  Review,  within  three 
days  after  such  commitment,  for  which  purpose  one  of 
such  Courts  shall  be  forthwith  assembled,  and  to  which 
Court  such  examination  shall  be  adjourned^"  and  by 
sect.  30 :  <^  Any  one  of  the  said  six  commissioners,  if  he 
think  fit,  may  adjourn  the  examination  of  any  bankrupt 
or  other  person  to  be  taken  either  before  a  Subdivision 
Court  or  the  Court  of  Review." 

The  question  then  is.  As  to  the  power  of  the  Court  of 
Review  to  commit?  Now,  the  Court  of  Review,  unless 
by  the  intendment  of  the  legislature,  derives  no  higher 
authority,  but  has  precisely  the  same  jurisdiction  in  bank- 
ruptcy as  the  Lord  Chancellor  had,  who  had  no  power 
over  a  bankrupt  except  upon  a  writ  of  habeas  corpus, 
and  then  it  extended  no  further  than  his  discharge; 
he  might  signify  the  recommittal,  but  he  had  no  original 
right  to  commit.  How  then  can  the  Court  of  Review, 
in  direct  violation  of  common  law  principles,  unless  by 
express  statutory  enactment,  exercise  this  right? 

Mr.  Montagu  for  the  bankrupt :  — 
There  are  certain  positions  which,  without  citing 
authorities  to  prove,  it  is  sufficient  to  state. 

-1  , -  -   —  -  -^ ■ 

(«)  1  &  2  W.  4.  t.  7. 
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1833*  1st.  By  the  general  law  of  the  land,  no  party  or  wit- 

,     ;  ness  can  be  compelled  to  criminate  himself,  or  to  answer 

In  the  matter  ... 

of  any  thing  which  may   tend   to   his  crimination,   even 

JoHM  Heath,  although  it  is  only  a  link  in  a  chain  of  evidence,  (a)    Cates 

V.  Hardacrey  3  Taunton^  424 ;  Claridge  v.  Hoare^  14  Ves. 
59;  Paxton  v.  Dongla^^  19  Ves.  221  \  in  which  case 
Lord  Eldon  says,  ^^  I  have  looked  into  all  the  cases,  and 
I  find  the  distinctions  between  questions  supposed  to 
have  a  tendency  to  criminate  and  questions  to  which  it 
is  supposed  answers  may  be  given,  as  having  no  con- 
nection with  the  other  questions,  so  very  nice,  that  I  can 
only  say,  the  strong  inclination  of  my  mind  is  to  protect 
the  party  against  any  question,  not  only  that  has  a  direct 
tendency  to  criminate  him,  but  that  forms  one  step  to- 
wards it ;  and  that,  as  these  interrogatories  are  framed, 
this  party  cannot  be  compelled  to  answer." 

2d.  When  a  statute  passes,  it  leaves  the  common  law 
untouched,  except  as  far  as  it  is  altered  by  the  statute ; 
the  evidence  of  the  alteration  being  either  the  express 
words  of  the  statute,  or  necessary  implication  arising 
from  the  words. 

3d.  (Which  is  indeed  only  a  form  of  the  second,)  when 
a  right  is  conferred  by  statute,  or  a  crime  enacted,  a 
right  to  examine  contrary  to  the  common  law  is  not  con- 
ferred, unless  such  mode  of  examination  is  conferred  by 
the  statute. 

In  some  cases  such  right  to  examine  is  conferred  by 
the  express  words  of  the  statute.  By  7  Geo.  2,  c.  8,  the 
Stock-jobbing  act,  it  is,  for  the  better  discovery  of  the 
monies,  or  premium,  which  shall  be  given,  paid,  or  deli- 
vered, and  to  be  sued  for  and  recovered  as  aforesaid, 
enacted  by  the  second  section  of  the  act,  "  Tliat  all  and 
every  the  person  or  persons  who,  by  virtue  of  this  present 


(«)  Sec  Bcames  on  Pleas,  259. 
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act,  shall  or  may  be  liable  to  be  sued  for  the  same  shall        1883. 
be  obliged  and  compellable  to  anwer,  upon  oath,  such  bill  ^^  the  matter 

as  shall  be  preferred  against  him  or  them,  in  any  court  of  of 

.       r      J'  •  i_         -.      *  J    John  Heath. 

equity,  tor  discovermg  any  such  contract  or  wager,  and 

the  sum  of  money  or  premium  so  given,  paid,  or  delivered 
as  aforesaid."  And  in  Bencroft  v.  Wentworth^  3  B,  C.  C. 
11,  it  is  determined,  tliat  discovery  lies,  notwithstanding 
the  penalties  inflicted  by  the  first  section  of  the  Stock- 
jobbing Act.  But  in  Bullock  v.  Harrison,  11  Ves,  374, 
it  is  determined,  that  discovery  does  not  lie  as  to  the 
fifth  and  eighth  sections,  because  there  is  not  provision 
in  the  act  as  to  compelling  a  discovery  of  offences  against 
these  clauses. 

But  in  these  cases^  where  the  statute  compels  a  party 
to  answer,  the  legislature  is  cautious  to  protect  the  party 
from  having  evidence  so  obtained  read  against  him. 
Thus,  by  52  Geo.  3,  c.  63,  s.  5,  it  is  enacted,  ^<  That 
no  person  shall  be  liable  to  be  convicted  by  any  evidence 
whatever,  as  an  offender  against  this  act,  in  respect  of 
any  act,  matter,  or  thing  done  by  him,  if  he  shall  at  any 
time  previously  to  his  being  indicted  for  such  offence 
have  disclosed  such  act,  matter,  or  thing  on  oath,  under 
or  in  consequence  of  any  compulsory  process  of  any 
court  of  law  or  equity,  in  any  action,  suit,  or  proceeding 
in  or  to  which  he  shall  have  been  a  party,  and  which 
shall  have  been  bond  fide  instituted  by  the  party  ag- 
grieved by  the  act,  matter,  or  thing  which  shall  have 
been  committed  by  such  offender  aforesaid." 

Such  is  the  state  of  the  general  law  with  respect  to 
compelling  a  person  to  answer  so  as  to  criminate  himself. 

The  question  in  bankruptc}',  then,  is.  Do  the  bankrupt 
statutes,  by  express  enactment,  or  necessary  implication, 
give  the  power  to  examine  a  bankrupt,  notwithstanding 
his  answer  may  subject  him  to  penalties? 

As  to  witnesses,  it  is  clear  that  there  is  not  any  express 
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18S3.        enactment,  or  necessary  implication^  authorizing   this 

,     ,  riirht.     In  Bracy's  case.  Comb,  891,  upon  the  commit- 

In  the  matter     °        ^  »^  ,    ^  t        .1       tt    . 

of  ment  of  a  witness,  Hoiij  C.  J.,  said,  *<  He  is  not  to  answer 

John  Heath,   ^^j^y  ^hing  criminal ;  it  is  criminal  to  embezzle  any  goods 

after  the  bankruptcy,  but  not  before." 

In  Smith  v.  Beadnelly  1  Camp.  30,  which  was  an 
action  by  assignees  to  recover  a  penalty  of  100/.,  and 
double  the  amount  of  a  certain  sum  which  had  belonged 
to  the  bankrupt,  and  had  been  concealed  by  the  defen- 
dant, an  objection  was  made  as  to  the  admissibility  of 
the  defendant's  examination  before  commissioners,  as 
evidence  of  his  having  concealed  the  property. 

The  Attorney  General  said,  ^<  The  commissioners 
could  not  have  compelled  him  to  answer  any  questions 
which  might  subject  him  to  a  penalty,  and  his  answers 
to  such  questions  could  not  be  applied  to  this  purpose. 
His  evidence  before  the  commissioners  was  given  diverso 
intuitUy  and  could  only  be  used  to  enable  the  assignees 
to  recover  the  effects  of  the  bankrupt.'' 

GarroWj  for  the  plaintifis,  observed,  ^'  That  this  would 
materially  curtail  the  jurisdiction  of  the  commissioners. 
The  statutes  properly  empowered  them  to  summon 
before  them  and  to  examine  any  person  suspected  of 
secreting  the  effects  of  the  bankrupt ;  but  such  a  person, 
though  able  to  communicate  the  most  important  infor* 
mation,  might  now  demur  to  every  question  put  to  him, 
and  say,  ^  Forty-two  days  have  elapsed  since  the  issuing 
of  the  commission ;  if  I  disclose  having  any  property  of 
the  bankrupt  in  my  custody,  I  subject  myself  to  an 
action  for  double  the  value,  and  100/.  besides ;  I  there- 
fore refuse  to  answer  one  of  your  questions.'  The  act  of 
parliament  would  be  thus  virtually  repealed.  But  even 
supposing  that  he  might  have  excepted  to  the  questions, 
since  he  thought  fit  to  answer  them,  his  examination  is 
receivable  as  evidence  against  him." 
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The  Attorney  General,  in  reply,  said,  "  The  com-        183S. 

missioners  were  not  vested  with  any  inquisitorial  power         — ^ 

.  ^  r     -        £L.  •     •     1  J     i_  •  In  the  matter 

to  extort  a  confession  from  criminals,  and  the  examma-  of 

tions  were  only  intended,  and  were  only  to  be  used,  for  "^^^^  Heath. 
the  benefit  of  the  bankrupt  estate." 

Lord  EUenborough :  —  **  Every  one  must  be  supposed 
to  be  cognizant  of  a  public  law.  A  person  examined 
before  the  commissioners  of  bankrupt  is  like  any  other 
witness  called  to  give  evidence  by  virtue  of  a  subpoena* 
He  speaks  at  the  peril  of  his  examination  being  turned 
against  himself.  He  may  demur,  to  be  sure,  to  all 
questions  which  would  subject  him  to  penalties.  Here 
the  defendant  might  have  demurred,  and  his  objections 
could  only  have  been  removed  by  the  assignees  (to  whom 
the  action  is  given)  delivering  him  a  release.  Thus  be 
might  have  protected  himself;  but,  having  unguardedly 
answered  the  questions  put  to  him,  his  answers  may  be 
employed  against  him  for  all  purposes  to  which  they  are 
legally  applicable.'^ 

Ex  parte  Burltofij  1  G^SfJ.  32,  the  Vice-Chancellor 
says^  <<  I  can  neither  assume  that  the  commissioners  will 
not  do  their  duty,  nor  that  the  petitioner  will  not  find  a 
sufficient  protection  in  the  rule  of  law  which  enables  him 
to  refuse  to  answer  questions  tending  to  criminate  him, 
or  to  expose  him  to  penalties.  > 

Such  is  the  law  with  respect  to  witnesses,  if  there  is 
any  difference  between  the  case  of  witnesses  and  the  case 
of  the  bankrupt,  it  must  be  either  by  express  enactment 
or  necessary  statutable  implication,  or  it  must  be  by 
positive  decision. 

As  to  statutable  enactment,  the  only  section  is 
clause  36,  which  is  the  same  as  sect.  34,  for  the  exami- 
nation of  witnesses,  except  that  sect.  36.  contains  the 
words  as  to  secret  grants  and  conveyances^  and  omits 
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1833.        the  words  *  acts  of  bankruptcy/     The  clauses  are  as 

,     ,  follow : 

In  thc^  matter  „  ^^^  ^  ^^^ 

John  Heath.       <  Upon  the  appearance  of 

any  person  so  summoned  or 
brought  before  the  commis- 
sioners as  aforesaid,  or  if  any 
person  be  present  at  any 
meeting    of    the     commis- 


"  Sect-  S6. 
'  Upon  the  appearance  of 
such  bankrupt,  or  if  such 
bankrupt  be  present  at  any 
meeting  of  the  said  commis- 
sioners, it  shall  be  lawful  for 
them  to  examine  such  bank- 


sioners,  it  shall  be  lawful  for  rupt  upon  oath,  either  by 
them  to  examine  every  such  j  word  of  mouth,  or  on  inter- 
person  upon  oath,  either  by  |  rogatories  in  writing,  touch- 
word  of  mouth  or  by  inter- 1  ing  all  matters  relating  either 


to  his  trade,  dealings,  or 
estate,  or  which  may  tend  to 
disclose  any  secret  grants  con^ 
veyanccy  or  concealment  of  his 
lands  f  tenements,  goods,  money ^ 
or  debts:  " 


rogatories  in  writing,  con- 
cerning the  person,  trade, 
dealings,  or  estate  of  such 
bankrupt,  or  concerning  any 
act  or  acts  of  bankruptcy  by 
such  bankrupt  committed.' 

It  is  clear,  therefore,  that  this  right  does  not  exist 
by  express  enactment.  If  it  exist  at  all,  it  must  be  by 
necessary  implication ;  and  if  it  is  said  that  this  neces- 
sary implication  is  contained  in  s.  113  (6),  which  makes 
it  a  felony  for  the  bankrupt  not  to  disclose  his  property, 
why  is  it  to  be  inferred  that  the  right  to  make  a  man 
commit  himself  is  implied  from  a  law  which  makes  con- 
cealment a  felony  ?  He  may  be  indicted  for  this  offence 
and  convicted  by  legal  evidence,  but  he  cannot  be  com- 
pelled to  convict  himself. 

With  respect  to  cases,  the  first  authority  is  ex  parte 
Meymottf  1  Atk.  196.     The  Counsel  in  argument  said, 

{a)  6  G.  4.  c.  16. 

(6)  Sect.  112.  ''If  any  such  bankrupt,  upon  such  examination, 
shall  not  discover  all  his  real  and  personal  estate,  &c.,  shall  be  deemed 
guilly  of  felony. 
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"  If  the  petitioner  should  be  adjudged  a  bankrupt,  what        1833. 

must  be  done?     Can  the  commissioners  examine  him  ^     "  ^ 

In  the  matter 

touching  an  act  of  bankruptcy  ?     This  is  not  to  be  done  of 

without  examining  into  his  buying  and  selling;  this  sub-    ^^^^  Hbath. 

jects  him  to  a  forfeiture,  and  the  bankrupt  acts  could       Ex  parte 
.   ^     J   ^,  «  .    .  ^  .  Meymott. 

never  intend  the  power  of  commissioners  to  examine 

should  be  so  extensive  as  to  enable  commissioners  to 
examine  persons,  who,  if  they  discover,  must  subject 
themselves  to  a  forfeiture."  —  Lord  Chancellor:  "  In 
the  case  I  put  before  of  smuggling,  there  is  no  exami- 
nation of  the  commissioners  but  will  subject  to  penalties; 
and  yet  that  is  no  reason  why  the  commission  should  not 
proceed,  for  if  the  bankrupt  has  an  objection  to  the 
question,  he  must  demur  to  the  interrogatories,  and  this 
Court  will  judge  of  the  question  upon  a  petition ;  or  if 
the  bankrupt  refuses  to  answer  any  question^  and  the 
commissioners  commit  him,  and  the  delinquent  brings 
an  habeas  corpus,  the  question  must  be  set  forth  parti- 
cularly in  return  to  the  habeas  corpus,  that  the  judges 
may  judge  whether  it  was  a  lawful  question  or  not ;  and 
notwithstanding  all  this,  the  commissioners  may  un- 
doubtedly examine  as  to  his  estate  and  effects,  what  he 
has,  where  it  lies,  &c."  Upon  this  case  Mr.  Beames  ob- 
serves, "  We  may  here  remark,  that  if  smuggling  were 
the  bankrupt's  trade,  and  the  law  admitted  such  to  be  a 
sufficient  trade  to  support  a  commission,  it  is  a  necessary 
consequence  that  the  commission  must  proceed."  Lord 
Hardwicke  says,  there  is  no  examination  but  will  subject 
to  penalties ;  but  that  is  no  reason  why  the  commission 
should  not  proceed :  he  does  not  say,  it  is  no  reason 
why  the  examination  should  not  proceed.  If  it  be  con- 
tended that,  in  effect,  he  says  this  by  what  follows,  he 
admits,  on  the  other  hand,  the  right  of  the  bankrupt  to 
take  the  opinion  of  a  higher  tribunal  upon  a  question 
tending  to  make  him  liable  to  penalties.      If  he  had 
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1833.        intended  to  lay  it  down,  that  at  all  events  the  bankrupt 

""""^        must  answer,   it  would  have  been  rather  a  piece  of 

of  mockery  to  have  spoken  of  his  right  to  a  habeas  corpus. 

John  Heath,  j  advert  the  more  particularly  to  ex  parte  Meymoit^ 

because  it  is  invariably  referred  to  as  the  leading  case 
upon  the  subject ;  and  it  appears  not  only  to  have  had 
much  weight  on  several  subsequent  occasions,  but  it  is 
alluded  to  in  eo;  parte  Cossens  (a),  as  one  of  the  class 
of  decisions  on  which  the  judgment  in  that  instance 
was  founded.  In  decision,  however,  it  seems  merely  to 
amount  to  this,  that  Lord  Hardwicke  refused  in  the  first 
instance  to  supersede  a  commission  against  a  clergyman. 
But  the  act  of  smuggling  did  not,  as  might  be  inferred 
from  this  proposition,  subject  the  party  in  given  events 
to  penalties  merely;  if  he  came  within  the  19  Geo.  2^ 
c.  34,  he  committed  a  crime,  and  was  liable  to  death, 
that  statute  having  made  certain  descriptions  of  smug- 
gling felony,  without  benefit  of  clergy.  It  is  a  singular 
circumstance,  that  the  19  Geo.  2.  passed  about  a  year 
only  before  the  case  of  ex  parte  Meytnott  was  heard  \  and 
it  serves  to  show  the  extent  to  which  the  general  doctrine 
of  this  case  is  carried  by  those  who  refer  to  it  as  de- 
ciding, that  a  bankrupt  could  be  examined  as  to  smug- 
gling. The  great  importance  of  ex  parte  Meymotty  in  the 
consideration  of  the  abstract  question,  does  not  arise  from 
any  thing  which  it  decided,  but  that  it  is  virtually  the 
recognition,  by  a  very  great  judge,  of  a  practice  or  rule 
in  bankruptcy  which  existed  in  his  dme,  but  probably 
commenced  at  a  much  earlier  period,  under  which  the 
commissioners  had  a  power  of  examining  the  bankrupt, 
though  such  examination  had  a  tendency  to  criminate 
him.  The  case  has  been  referred  to  by  various  text  writers 
of  high  character,  as  having  decided  this  proposition :  it 

(a)  Buck,  S06, 
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did  not  decide  it,  but  it  cannot  be  denied  that  it  recog-        18S8* 

nises  a  general  doctrine  which  goes  the  whole  length*  ' 

rrii  •  ^      -n  ,,vr.«      ^    .      In  the  matter 

The   next   case    is  ex  parte  Barry    1793^    Cooke,  of 

497 ;    to   this   case   Mr.  Cooke    has  referred,   in  sup-  ^^"^  Hbaih. 

port  of  the   proposition,  that  the   commissioners  may       Ex  parte 

examine   the  bankrupt  to  all   matters  relating  to  his         ^^* 

estate,  notwithstanding  such  examination  should  subject 

him  to  penalties,  as  in  the  case  of  smuggling  or  gaming. 

He  then  adds,  <*  That  this  case  could  never  warrant  such 

a  position,  is,  I  conceive,  indisputable,  as  I  am  not  aware 

that  the  question   could   arise,  except   upon  a  habeas 

corpus,  and  this  was  a  petition ;  it  could  tlierefore  be 

only  some  dictum  judicial   or  extra-judicial,  founded 

possibly  upon  the  supposition  that  the  law  was  decided 

in  ex  parte  Meymott.     That  it  was  a  petition  appears 

from  a  note  in  Mr.  Beames's  publication,  (a) 


(a)  "  Through  the  kindneM  of  transferred  or  delivered  in  pur- 
Mr.  Pentam,  I  am  enabled  to  suance  of  such  contract ;  and  the 
state  the  result  of  a  search  in  petition  prayed  to  stay  the  cer- 
the  books  of  the  bankrupt  office  tificate,  which  was  ordered  to  be 
for  this  case.  It  seems  that  stayed  until  further  order.  Ex 
Barr^s  petition  (amongst  other  parte  Barr^  re  Lempriere^  Feb.  9, 
things)  stated,  that  upon  the  last  1799,  Off.  Book,  86,  p.  30.  On 
examination  of  Lempriere^  the  the  Slst  May  1799,  Lempriere 
bankrupt,  there  appeared  a  large  presented  his  petition,  stating^ 
deficiency  in  his  estate ;  and  the  that  Barr  had  received  two  divi* 
bankrupt  acknowledged  to  the  dends  from  his  estate,  and  did 
petitioner,  previously  to  his  com-  not  intend  further  to  oppose  the 
pleting  his  examination,  that  he  allowance  of  the  certificate,  and 
had  lost  a  considerable  sum  by  prayed  its  allowance,  and  on  the 
gandng  in  the  funds;  in  parti-  1st  of  June  1799  an  order  was 
cular,  that  within  one  year  next  made  for  the  allowance,  Barr  by 
before  he  became  bankrupt,  he  his  counsel  consenting.  No  re- 
had  lost  the  sum  of  1 00/.  and  ference  to  the  commissioners  to 
upwards  by  one  or  more  contracts  examine  ns  to  gaming  appears  on 
for  the  purchase,  sale,  refusal,  or  either  of  the  petitions.*' 
delivery  of  stock  not  actually 
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1833.  The  next  case  supposed  to  warrant  this  doctrine  is 

"  ex  parte  Nowlan,  1 1  Ves.  514 ;  but  in  this  case  it  seems 

of  that  the  question  never  did  directly  arise,  as  the  bank- 

JoHN  Heath,  ^upt  answered,  instead  of  objecting  to  answer.  There  are, 
Ex  parte  however,  some  very  important  observations  in  this  case 
an.  upon  this  subject.  The  Lord  Chancellor  says,  *^  When 
this  case  was  formerly  before  me,  I  looked  into  all  the 
authorities.  It  is  the  case  of  a  person  against  whom  a 
commission  of  bankruptcy  has  issued,  brought  before  the 
commissioners;  and  being  examined  as  to  what  had  become 
of  his  property,  he  does  not  object  to  answer  upon  the 
ground  that  the  questions  tend  to  call  for  answers  which 
might  implicate  him  in  crime,  and  which  therefore  he  is 
not  bound  to  answer;  but,  on  the  other  hand,  he  did 
state  what  he  called  an  account ;  and  the  commissioners^ 
attending  to  what  he  said,  thought  it  perfectly  unsatis- 
factory, and  therefore  committed  him.  As  to  the  ground 
of  this  application,  that  the  questions  tend  to  make  him 
accuse  himself,  in  the  administration  of  this  part  of  the 
justice  of  the  country,  that  case  must  be  distinctly 
brought  before  the  court  in  another  manner.  The 
bankrupt  must  before  the  commissioners  make  his  objec- 
tion ;  so  that  tl)e  Court,  upon  the  application,  may  dis- 
tinctly see  the  nature  of  it ;  for  a  man  may,  if  he  chooses^ 
waive  his  objection  to  answer  any  question,  and  may 
answer ;  and  bankrupts  often  do  answer  questions  they 
are  not  bound  to  answer^  and  perhaps  prudently,  as  in 
many  instances  the  utmost  severity  of  the  law  may  be 
applied,  and  they  may  redeem  themselves  from  the  incli- 
nation to  prosecute.  As  therefore  it  is  in  the  power  of 
the  bankrupt  to  answer  or  to  demur,  the  course  upon 
application  to  be  discharged  upon  this  ground  is^  that, 
being  before  the  commissioners,  he  must  demur  to  the 
question  ;  and  then  the  state  of  the  proceeding  upon  the 
return  to  the  habeas  corpus  must  be  accurately  brought 
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before  the  court;  and  that  course  not  being  taken  in  this        1833. 
instance,  it  would  be  very  dangerous  to  discharge  the 
bankrupt.     The  subject  for  consideration  is,  "Whether  of 

the  bankrupt  can,  according  to  law,  be  called  upon  to  ^^^^  Heath. 
disclose  a  crime,  especially  where  it  amounts  to  felony ; 
viz.  the  conceahnent  of  his  effects  ?  The  commissioners 
do  not  appear  to  have  taken  it  into  consideration  in  that 
way,  but  have  gone  upon  this  ground,  that  he  was  bound 
to  tell  them  whether  he  had  committed  a  capital  felony 
or  not."  (a) 

The  next  case  is  ex  parte  Oliver,  1  iZose,  407^  2  Ves.  Ex  parte 
^  Bea»  244,  in  which  case  there  is  not  any  decision  O^^cr. 
upon  this  point,  nor  does  any  seem  to  have  beeq  neces* 
sary,  as  no  objection  was  made  on  this  ground  to 
any  question  proposed  by  the  commissioners,  nor  was 
there  upon  this  ground  any  ailment  before  the  Lord 
Chancellor ;  but  there  is  a  dictum  of  considerable  im- 
portance upon  this  subject.  The  Lord  Chancellor  says, 
^<  The  duty  of  the  commissioners  is  very  shortly  stated ; 
the  bankrupt  must  answer  every  lawful  question,  and 
in  that  there  is  great  difficulty.  If  a  sum  of  money  is 
unaccounted  for,  and  the  bankrupt  says,  <  I  will  not 
tell  what  is  become  of  it,'  he  must  thereby  subject  him- 
self to  the  imputation  of  not  being  able  satisfactorily  to 
account,  and  to  the  consequences  of  that  imputation. 
He  is  not  bound  to  answer  questions  criminating  him- 
self; but  if  he  refuses  to  give  that  account,  his  answer  is 
unsatisfactory  within  the  language  of  the  act,  and  he 
exposes  himself  to  the  consequences/' 

This  observation  of  Lord  Eldon  is,  if  correctly  re«- 
ported,  founded  on  a  mistake,  occasioned  by  an  erro- 
neous analogy  to  ex  parte  Symes,  11  Ves.  525,  which 

(a)  See  1  Christian,  S9U 

Vol.  L  p 
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1833.        merely  decided  that  a  creditor  who  applies  to  prove 

*;  a  debt«  but  refuses  to  answer,  cannot  prove  his  debt, 

the  matter  ,  .        ^        ,, 

of  5^9^  presented  a  petition   for  liberty  to  prove  the 

UN  HsATB.  amount  of  a  biU  of  costs,  although  he  had  previously 
declined  to  inform  the  commissioners  whether  he  had 
or  not  received^  any  money  not  specified  in  such 
bill,  and  he  did  this  on  the  ground  that  a  disclosure 
would  have  a  tendency  to  criminate  himself.  Lord 
Eldon  stated  it  to  be  a  clear  'proposition,  that  no  man 
could  be  compelled  to  answer  what  had  any  tendency 
to  criminate  himself;  but  the  consequence,  he  said, 
was  inevitable;  that  if  it  could  be  established  that  he 
had  received  money  which  belonged  to  the  bankrupt, 
and  chose  to  protect  himself  against  answering  as  to  the 
application,  he  came  under  the  difficulty  of  being  unable 
to  discharge  himself  of  the  receipt;  and  he  dismissed  the 
application. 

Can  it  be  contended  for  a  moment,  that  the  law  can 
say,  *^  You  are  not  bound  to  answer;  but  yet,  if  you  do 
not  answer,  you  shall  be  committed  to  Newgate.**  For 
what  is  the  punishment?  The  answer  is  easy:  for  doing 
what  is  legal.  Can  a  Court  of  Equity  commit  for  a  con- 
tempt in  not  answering,  after  having  decided  that  the 
defendant  was  not  bound  to  answer  ?  That  such  cannot 
be  the  law  in  general,  or  with  respect  to  a  witness  in 
bankruptcy,  is  clear ;  and  where  is  the  reason  or  autho- 
rity for  supposing  that  this  violation  of  the  principles  of 
our  law  is  to  be  tolerated  in  the  case  of  a  bankrupt  ? 
where  is  the  authority  that  he  may  be  compelled  to 
convict  himself  of  a  felony,  and  which,  till  very  lately, 
was  a  capital  felony  ?  This,  fortunately,  is  not  the  law 
of  England ;  and  if  it  were,  it  would  be  less  reasonable 
and  humane  than  the  law  of  Scotland,  where  a  bank- 
rupt cannot  be  compelled  to  criminate  himself,  although 
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■ 

his  reftisal  to  answer  is  admissible  evidence  to  provd        1833, 

fraud,  la)  .    " 

__  4n  the  matter 

The  next  case  is  ex  parte  Cossens,  Bttcky  506.    Upon  of 

this  extraordinary  case  it  may  be  observed,  Ist,  as  far  as  ^^^^  Heath, 
decision  is  concerned,  it,  to  say  the  least,  is  not  any      Ex  parte 
authority,  as  the  petition  was  dismissed  with  costs;      Cowens. 
2dly,  the  whole  weight  that  is  due  is  contained  in  the 
dicta  in  the  case,  which  are  as  follows:  —  I  conceive 
that  there  is  no  doubt  that  it  is  one  of  the  most  sacred 
principles  in  the  law  of  this  country,  that  no  man  can 
be  called  on  to  criminate  himseli^  if  he  choose  to  object 
to  it;  but  I  have  always  understood  that  proposition  to 
admit  of  a  qualification  with  respect  to  the  jurisdiction 
in  bankruptcy,  because  a  bankrupt  cannot  refuse  to  dis- 
cover his  estate  and  effects,  and  the  particulars  relating 
to  them,  though,  in  the  course  of  giving  information  to 
his  creditors  or  assignees  of  what  his  property  consists, 
that  information  may  tend  to  show  he  has  property  which 
he  has  not  got  according  to  law ;  as  in  the  case  of  smug- 
gling, and  the  case  of  a  clergyman  carrying  on  a  farm, 
which  he  could  not  do  according  to  the  act  of  parlia- 
ment, except  under  the  limitation  of  the  late  act;  and    . 
the  case  of  persons  having  the  possession  of  gunpowder 
in  unlicensed  places,  whereby  they  became  liable  to 
great  penalties,  whether  the  crown  takes  advantage  of 
the  forfeiture  or  not;  in  all  these  cases  the  parties  are 
bound  to  tell  their  assignees,  by  the  examination  of  the 
commissioners,  what  their  properly  is,  and  where  it  is, 

(a)  In  Scotland  the  bankrapt  then  he  must  submit  to  the  con- 
must  answer  all  questions,  and  sequence  of  that  refusal  involving 
cannot  insist  on  the  exhibition  him  in  the  guilt  of  undue  con- 
of  interrogatories.  He  is  not  cealment  where  any  property  is 
bound,  indeed,  to  answer  any  unaccounted  for. — J^^/Ts  Bank- 
question  that  has  a  tendency  to  rupt  Law,  vol.  2.  p.  424. 
accuse  htm  of  a  criminal  act :  but 

p2 
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Pratt^  case. 


1888.        in  order  that  it  may  be  laid  hold  of  for  the  purposes  of 

,     ,  the  creditors.  —  Dicta  founded  upon  the  same  mistaken 

In  the  matter 

of  supposition  as  the  dictum  in  ex  parte  Oliver  (a),  and 

John  Heath,  gabject  therefore  to  the  same  observations  ? 

The  next  case  is  Pratfs  case,  1  G.  ^ «/.  58 ;  but  this, 
upon  inquiry,  will  appear  not  to  have  any  application 
to  the  present  question,  as  it  merely  decides  that  a 
bankrupt  must  disclose  his  property,  notwithstanding 
die  disclosure  may  reveal  the  commission  by  him  of  an 
act  of  bankruptcy,  it  having  been  determined  in  equity, 
that  a  bankrupt  could  not  be  compelled  to  disclose  the 
time  of  his  having  committed  an  act  of  bankruptcy; 
see  Chambers  v.  Jlumpson^  4  Brown,  434.  But  why 
can  a  bankrupt  be  examined  as  to  his  trading  or  to  his 
debts,  if  he  cannot  be  examined  as  to  the  act  of  bank- 
ruptcy? Why  does  an  examination  as  to  an  act  of 
bankruptcy  tend  to  criminate,  unless  it  is  to  be  pre- 
sumed that  he  is  guilty  of  felony  ? 

Such  are  the  authorities  on  one  side :  ex  parte 
Meymott,  ex  parte  Barr,  ex  parte  Nolan,  ex  parte  OKver, 
ex  parte  Cossens,  ex  parte  Pratt. 

On  the  other  side,  Perrofs  case,  2  Burr.  1124,  Lord 
Mansjieldy  recognizing  the  general  rule  of  law,  says^ 
*<  The  last  examination  within  the  limited  time  is  ma- 
terial indeed  to  the  bankrupt  himself  because  he  can- 
not afterwards  contradict  himself;  but  he  may  be 
compelled  by  the  commissioners  to  make  further  answer 
after  that  time."  So  in  ear  parte  Bangley,  17  Ves.  119, 
where  the  Lord  Chancellor  says,  <<  Finding  it  impos- 
siblcj  upon  the  contents  of  these  documents,  the  exami- 
nation, and  this  book,  to  believe  that,  according  to  this 
certificate,  a  full  discovery  has  been  made;  nor  have  I 
the  means  of  helping  myself;  as  I  doubt  whether  it  is 
quite  correct  to  require  the  commissioners   to  review 

(a)  1  Rote^  407. 


Perrot*8  case* 
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their  certificate  as  to  that  part  which  relates  to  the        183S. 

pointy  whether  the  discovery  is  full  or  not."  

m_  .     .  ,     .  •     J  .  ^    -r  In  the  matter 

1  he  same  principle  is  recognized  in  ex  parte  Innes^  of 

Buck.  43.  "^oHN  Heath. 

The  next  decision  upon  the  subject  is  ex  parte  Kirby,  Ex  parte 
1  Mmt.  §•  Mac.  212,  in  which  the  subject  is  very  fully  ^^y^ , 
discussed,  and  in  which  it  was  determined  that  the 
bankrupt  statutes  do  not  give  any  authority  to  the  com* 
missioners  to  dispense  with  the  general  rule  of  law  by 
which  a  bankrupt  is  protected  from  criminating  himself 
in  answer  to  any  question  which  is  propounded.  In 
tliis  case  the  object  of  the  examination  was,  like  the 
present  case,  to  establish  a  firaudulent  sale  for  conceal- 
ment of  property ;  and,  upon  a  demurrer  by  the  bank- 
rupt to  a  question  proposed  to  him,  upon  Habeas  Corpus, 
the  Lord  Chancellor  said,  <<  There  is  not  any  authority 
to  show  that  the  commissioners  may  dispense  with  the 
general  rule  of  law,  that  no  person  can  be  compelled 
to  criminate  himself."  The  bankrupt  was  accordingly 
discharged. 

In  addition  to  these  authorities,  the  Court  may  see 
the  subject  very  fully  discussed  in  a  valuable  treatise 
upon  commitments  by  Mr.  Beames,  to  whom  the  Pro- 
fession is  indebted  for  his  having  called  their  attention 
to  this  important  subject 

The  same  principle  will  be  found  in  ex  parte  Broniley^ 
Mont.  Sf  Maca.  92,  which  was  a  petition  to  supersede 
for  concert  and  fraud.  The  counsel  for  the  petition 
stated,  that  a  bill  for  a  conspiracy  had  been  found 
against  the  bankrupt,  the  petitioning  creditor,  and  their 
solicitor,  and  submitted  that  the  petition  ought  to  stand 
over  till  after  the  trial.  The  Lord  Chancellor  said, 
that  this  was  an  objection  that  could  be  made  only  by 
the  respondents;  that  if  the  proceeding  was  likely  to 
prejudice  the  parties  indicted,   they  were  entitled   to 

1^3 
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1833.       object ;  but  that  if  they  were  desirous  to  have  the  peti- 
""■""       tion  heard^  they  were  entided  to  proceed.    The  petition 
of  was  accordingly  heard  and  dismissed  on  the  merits. 

JoKM  HEATa.       g^  cautious  have  the  courts  been  in  preventing  any 

inroad  upon  the  rules  of  evidence  in  the  exercise  of  the 
authority  to  examine  which  is  given  to  commissioners 
of  bankrupts. 

Such  is  the  general  law  upon  tliis  subject.  In  the 
present  case  there  is  an  indictment  pending  for  making 
fraudulent  sales,  and  the  answer  will  immediately  be 
evidence  against  the  bankrupt. 

Mr.  Ching :  —  Although  I  admit  the  general  prin- 
ciple, that  you  cannot  compel  an  answer  which  crimi- 
nates, or  has  a  tendency  to  criminate,  yet  there  is  a 
manifest  distinction  between  a  party  and  a  witness.  A 
party,  even  although  it  may  subject  him  to  penalties, 
may  be  examined,  where  a  witness  is  altogether  exempt. 
A  party  to  a  bill  in  equity  is  not  protected  from  the 
disclosure  of  his  fraud  by  its  legal  consequences,  the 
remedy  being  incidental  to  the  discovery ;  so  the  dis- 
tribution of  a  bankrupt's  property  is  the  primary  object ; 
and  the  remote  consequence,  that  his  frauds  may  involve 
him  in  difficulties,  cannot  be  urged  by  him  as  a  reason 
for  declining  to  disclose  his  concealments.  The  bank- 
rupt's is  an  excepted  case  by  the  express  enactment  of 
section  36,  which  authorizes  the  commissioners  to  ex- 
amine tH  matters  which  may  tend  to  disclose  any  secret 
grant,  conveyance,  or  concealment  of  his  lands,  tene- 
ments, goods^  money,  or  debts.''  That  there  is  not  any 
distinction  between  an  answer  which  may  support  an 
indictment  to  be  preferred  and  an  indictment  that 
is  pending,  will  appear  from  the  very  act  which 
gives  this  power  to  examine  the  bankrupt  as  to  any 
secret    conveyance,    which  provides    also    in    another 
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section  for  the  punishment  of  his  felony.     That  the        1833. 

power  to  commit  is  limited  by  the  legality  of  the  ques-        

tion  is  not  disputed ;  but  if  this  is  a  lawful  demurrer,  of 

the  act  of  parliament  is  a  mere  nullity,  the  obvious  ^^^^  Heath. 
consequence  being,  that  a  fraudulent  bankrupt,  by  a 
friendly  indictment,  might,  by  an  obstinate  silence,  set 
his  assignees  at  defiance,  Mid  successfully  defeat  his 
creditors. 

The  Court  said,  that  as  there  were  two  other  cases  in 
the  paper,  re  John  Smith  (a)  and  re  FecAs  (6),  in 
which  similar  questions  were  agitated,  it  would  be  expe- 
dient to  defer  judgment  until  after  they  had  all  been 
heard. 

Sir  John  Cross  added,  that  the  assignees  must  remem- 
ber, that  the  indictment  preferred  by  them  had  placed 
the  bankrupt  in  this  difficulty. 

After  Judgment  was  given  in  ex  parte  Smith  the  case 
was  referred  back  to  the  commissioner. 


In  the  matter  of  DUNCAN  NIEL  SMITH.  c.  R. 

m  Febm  13, 

1  HE  bankrupt,  having  passed  his  last  examination,        1833. 

was  brought  up  again  on  the  7th  of  February,  before  0*  Whether, 

•%M     r^  •    •  "■  i*    ^  ftfter  a  bankrupt 

Mr.  Commissioner  Evam,  under  sect  36.  of  6  Geo.  4,  has  passed  his 
c  16.  (c) ;  when    the    following   further   examination  ^Zn^'^t^be 

took  place :  —  examined  as  to 

.^ concealment. 

(a)  Infra,  hands,  to  summon  any  bankrupt 

{b)  Post,  page  215.  before  them,  whether  such  bank- 

(c)  **  And  be  it  enacted.  That    nipt  shall  have  obtained  his  cer- 

it  shall  be  lawful  for  the  commis-    tificate  or  not;  and  in  case  he 

fiioners,  by  writing  under  their    shall  not  come  at  the  time  by 

P  4i 
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1833*  '    Q.  Hie  Book  -ff-  mentioned  in  your  last  examination 

J     ,  of  the  6th  instant  being  now  before  you,  does  it  not 

of  appear^  by  the  castings  therein  of  payments  entered  as 

Smith.  ^^^  j^^  ^^^^  ^  amount  to  55,374/.  1  Is.  8rf.  ? 

^»  Yes* 

Q.  Assuming  those  castings  to  be  true,  is  that  a  just 
and  true  statement  of  the  amount  of  the  payments  made 
by  you  in  the  course  of  your  ten  months'  trading? 

The  counsel  for  the  bankrupt  having  requested  the 
solicitor  to  the  commission  to  state  to  the  commis* 
sioner  the  object  of  the  examination,  and  he  having 


them  appointed  (having  no  law-  shaU  sign  and  subscnbe ;  and  if 
fill  impediment  made  known  to  such  bankrupt  shall  refuse  to  be 
them  at  such  time,  and  allowed  sworn,  or  shaU  refuse  to  answer 
by  themX  it  shall  be  lawful  for  any  questions  put  to  him  by  the 
the  said  commissioners,  by  war-  said  commissioners  touching  any 
rant  under  their  hands  and  seals,  of  the  matters  aforesaid,  or  shall 
to  authorize  and  direct  any  per-  not  fully  answer  to  the  satisfiic- 
son  or  persons  they  shall  think  tion  of  the  said  commissioners 
fit  to  apprehend  and  arrest  such  any  such  questions,  or  shaU  re- 
bankrupt,  and  bring  him  before  fuse  to  sign  and  subscribe  his 
them ;  and  upon  the  appearance  examination  so  reduced  into 
of  such  bankrupt,  or  if  such  bank-  writing  as  aforesaid  (not  having 
rupt  be  present  at  any  meeting  any  lawful  objection  allowed  by 
of  the  said  commissioners,  it  shall  the  said  commissioners),  it  shall 
be  lawful  for  them  to  examine  be  lawful  for  the  said  commis- 
tuch  bankrupt  upon  oath,  dther  sioners,  by  warrant  under  their 
by  word  of  mouth,  or  on  inter-  hands  and  seals,  to  commit  him 
rogatories  in  writing,  touching  to  such  prison  as  they  shall  think 
all  matters  relating  either  to  his  fit,  there  to  remain  without  bail 
trade,  dealings,  or  estate,  or  until  he  shall  submit  himself  to 
which  may  tend  to  disclose  any  the  said  commissioners  to  be 
secret  grant,  conveyance,  or  con«  sworn,  and  full  answers  make  to 
cealment  of  his  lands,  tenements,  their  satisfaction  to  such  ques- 
goods,  money,  or  debts,  and  to  tions  as  shall  be  put  to  him,  and 
reduce  bis  answers  into  writing,  sign  and  subscribe  such  exami- 
which  examination,  so  reduced  nation." 
into  writing,  the  said  bankrupt 
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In  the  matter 


Stated  that  its  object  was  to  show  that  the  bankrupt  had        1833. 
not  upon  his  last  examination  made  a  full  and  complete 
discovery  of  his  estate  and  effects^  the  counsel  for  the  of 

bankrupt  objected  that  such  questions  ought  not  to  be        Smith. 
allowed  to  be  put,  and  that  the  bankrupt  ought  not  to 
be  called  upon  and  was  not  bound  to  answer  them,  inas- 
much as  answering  them  would  tend  directly  to  make 

the  bankrupt  criminate  himself. 

D.  N.  Smith. 

I,  the  before-named  commissioner,  do  adjourn  the 
examination  to  the  Court  of  Review. 

Joshua  Evans. 

The  same  questions  were  repeated  in  the  Court  of 
Review  to  the  bankrupt,  and  the  same  reasons  assigned 
for  not  answering  them. 

This  case  came  on  before  the  Court  of  Review  on  the 
day  of 

Mr.  jRussell  for  the  bankrupt :  — • 

The  reference  by  the  commissioner  to  this  Court 
involves  the  question  of  law,  whether  a  bankrupt  can  be 
compelled  to  criminate  himself  by  answers  as  to  the 
concealment  of  property  after  he  has  passed  his  last 
examination?  For  this  express  purpose  the  question 
has  been  proposed ;  and  it  is  obvious  that,  if  he  answers 
in  the  negative,  it  will  be  an  admission  that  he  has  not 
made  a  full  and  complete  disclosure  of  his  estate  and 
effects,  and  will  subject  him  to  h  prosecution  for  felony, 
and  his  conviction  will  be  proved  by  his  own  testimony. 

Mr.  Ching  and  Mr.  Bethel  for  the  assignees :  — 
The  question  is  lawful,  and  put  with  the  legitimate 

object  of  obtaining  a  further  discovery  of  his  estate. 
Tlie  opinion  which  is  intimated,   that   the  question 

cannot  be  proposed,  is  founded   upon   the  erroneous 
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1833. 

In  the  matter 

of 

Smith. 


supposition  that  there  is  not  any  difference  between  the 
right  to  examine  a  bankrupt  and  the  right  to  examine  a 
witness ;  but  the  difference  is  explicit. 

The  following  are  the  words  as  they  relate  to  a 
witness  and  as  they  relate  to  the  bankrupt :  — 


c< 


Sect.  34. 

» 

Upon  the  appearance  of 
any  person  so  summoned  or 
brought  before  the  commis- 
sioners as  aforesaid,  or  if  any 
person  be  present  at  any 
meeting  of  the  commis- 
sioners, it  shall  be  lawful  for 
them  to  examine  every  such 
person  upon  oath,  either  by 
word  of  mouth  or  by  inter- 
rogatories in  writing,  con- 
cerning the  person,  trade, 
dealings,  or  estate  of  such 
bankrupt,  or  concerning  any 
act  or  acts  of  bankruptcy  by 


it 


Sect.  36. 
Upon  the  appearance  of 
such  bankrupt,  or  if  such 
bankrupt  be  present  at  any 
meeting  of  the  said  commis- 
sioners, it  shall  be  lawful  for 
them  to  examine  such  bank- 
rupt upon  oath,  either  by 
word  of  mouth,  or  on  inter- 
rogatories in  writing,  touch- 
ing all  matters  relating  either 
to  his  trade,  dealings,  or 
estate,  or  tMch  fMxy  tend  to 
duclase  cmy  secret  ffranty  con- 
veyanccy  or  concecUment  of  his 
landsy  tenements,  goods,  tMnuy, 
ordebu:' 


such  bankrupt  committed." 

These  words  selected  by  the  legislatu):e  as  to  the 
right  to  examine  a  bankrupt,  without  being  confined  to 
tlie  mode  of  examination  at  common  law,  are  strengthened 
by  the  words  in  section  36,  in  which  it  is  expressly  en- 
acted, that  the  inquiry  is  not  to  be  limited  to  the  time  of 
his  passing  his  examination,  (a) 

Bose^  J. :  — The  question  to  which  the  bankrupt 
demurs  must  no  doubt  be  answered. 

Mr.  Ching^  and  Mr.  Bethel:  —  Certainly;  may  not 
the  assignees  ask  the  bankrupt,  whether,  since  his  bank- 
ruptcy, he  has  received  30/. ;  and  if  he  answer  yes,  does 


(a)  See  ante,  205t 
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it  follow  that  he  is  criminating  himself  of  felony,  when^        1833. 

before  the  sentence  is  concluded,  he  may  say  that  when  ,     , 

1  -11.1  .       .        1.      3. 1  11 .        ,      In  the  matter 

he  passed  his  last  examination  he  did  not  recollect  the  of 

circumstance  ?  Smith, 

It  may  be  urged  that  the  words  in  section  39,  <^  It 
shall  be  lawful  for  the  court  or  judge  before  whom  such 
party  shall  be  brought  by  habeas  corpus,  and  such  court 
or  judge  is  hereby  required  to  commit  such  person  to 
the  same  prison,  there  to  remain  until  he  shall  conform, 
unless  it  shall  be  shown  to  such  court  or  judge  by  the 
party  committed  that  he  has  fully  answered  all  Uxicful 
questions  put  to  him  by  the  commissioners,"  limit  the 
general  right  to  examine  the  bankrupt  given  by  sec- 
tion 36,  and  that  consequently  section  39.  leaves  the  right 
where  it  was  before  at  common  law ;  but  this  is  begging 
the  question,  because  the  act  itself  makes  the  question 
lawful.  Any  question,  the  answer  to  which  will  tend  to 
disclose  any  secret,  grant,  or  conveyance,  is  expressly 
rendered  lawful  by  the  act. 

And  there  are  other  sections  which  regard  unlawful 
acts,  particularly  section  130,  which  is  as  follows:  ^*  No 
bankrupt  shall  be  entitled  to  his  certificate,  or  to  be  paid 
any  such  allowance,  and  that  any  certificate,  if  obtained, 
shall  be  void,  if  such  bankrupt  shall  have  lost,  by  any 
sort  of  gaming  or  wagering,  in  one  day,  twenty 
pounds,  or  within  one  year  next  preceding  his  bank- 
ruptcy two  hundred  pounds,  or  if  he  shall,  within  one 
year  next  preceding  his  bankruptcy,  have  lost  two 
hundred  pounds  by  any  contract  foi*  the  purchase  or 
sale  of  any  government  or  other  stock,  where  such 
contract  was  not  to  be  performed  within  one  week  after 
the  contract,  or  where  the  stock  bought  or  sold  was  not 
actually  transferred  or  delivered  in  pursuance  of  such 
contract ;  or  shall,  after  an  act  of  bankruptcy  committed, 
or  in  contemplation  of  bankruptcy,   have    desti'oyed, 
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1833.       altered,  mutilated,  or  falafied  any  of  his  books,  papers, 

In  tll^atter  '^*'"«''  '~""*^*''  °'  ™"*^^  °!  *^"  ^^^^  *°  ***^  '"'^°« 
of  of  any  false  or  fraudulent  entries  in  any  book  of  account 

Smith.       q^  other  document,  with  intent  to  defraud  his  creditors^ 

or  shall  have  concealed  property  to  the  value  of  ten 

pounds  or  upwards,  or  if  any  person  having  proved  a 

false  debt  under  the  commission,  such  bankrupt,  being 

privy  thereto  or  afterwards  knowing  the  same,  shall  not 

have   disclosed  the  same  to  his  assignees  within  one 

month  after  such  knowledge**'   Is  it  to  be  contended  that 

to  these  acts  the  bankrupt  cannot  be  interrogated  ? 

With  respect  to  the  case  of  ex  parte  Kirby  (a),  the 
question  did  not  embrace  the  primary  object,  viz.  the 
disclosure  of  the  bankrupt's  estate,  which  is  the  recog- 
nized and  legitimate  purpose  of  the  statute;  and,  what- 
ever be  the  consequences,  he  is  bound  to  answer. 

The  distinction  between  a  party  and  a  witness  is  not 
peculiar  to  bankruptcy,  but  recc^ized  in  some  cases  in 
equity ;  as  when  a  bill  is  filed  against  the  administrator  of 
an  estate,  and  fraud  is  brought  to  light  in  the  meantime, 
the  bill  may  be  amended ;  and,  according  to  the  prin* 
ciples  regulating  a  court  of  equity  the  party  is  not  pro* 
tected  from  putting  in  his  answer  by  pleading  the  general 
rule  of  law. 

Mr.  Russell  in  reply :  — 

The  difficulty  which  often  occurs  in  cases  of  this  kind 
does  not  arise  in  the  present  case,  as  it  is  admitted  that 
the  question  is  put  for  the  express  purpose  of  showing 
that  the  bankrupt  has  been  criminal  —  that  is,  that  he 
has  not  made  a  full  disclosure  of  his  property.  Now, 
the  statute  has  made  it  felony  to  withhold  the  discovery ; 
and,  upon  an  indictment  for  felony,  nothing  more  would 

{a)  Mont,  4*  Mactu  212. 
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be  necessary,  than  to  show  that  the  bankrupt  admitted        18S3. 

that  he  had  not  made  a  full  discovery.     The  Court  is  ,     , 

,        ,  ,    ,  _  .      In  the  matter 

not  to  assume  that  the  question  can  only  be  answered  in  of 

one  way,  and  to  act  upon    the   supposition   that  his        Smith. 

not  answering  necessarily  implies  crime.     The  law  is, 

that  no  question  is  to  be  put  by  which  a  party  may  be 

compelled  to  criminate  himself.     Is  the  power  to  put 

these  particular  questions  found  in  the  common  law? 

It  clearly  is  not.     Is  it  then  found  in  the  statute  ?    No : 

the  power  is  merely  given  to  examine  the  bankrupt  as 

to  his  trade,  dealings,  and  estate.     The  language  which 

the  statute  has  adopted  has  distinctly  contemplated  the 

present  difficulty.     In  two  different  sections  we  find  the 

words  lawful  queMions   and   lawfid  objection,    so  that 

the  act  itself  contemplates  a  lawful  objection ;  but  what 

is  a  lawful  objection,  if  being  rendered  liable   to  an 

indictment,  by  self-crimination,  is  not  one.     There  is 

no  distinction  made  in  the  act  between  the  bankrupt 

and  third  persons.     When  the  bankrupt  is  brought  up 

on  habeas  corpus,  the  judge  is  only  empowered   to 

remand  to  prison,  if  he  has  refused  to  answer  cUl  law/id 

questions.     Is  not  this  an  express  recognition  of  the 

beneficial   rule    of  the  common   law,    which   can   be 

rescinded  only  by  clear  expression  ? 

Ex  parte  Kirby^  Mont*  4*  Maca,  212,  is  a  decision  that 
the  bankrupt  is  protected  to  the  fullest  extent  from  an- 
swering criminatory  questions.  The  bankrupt  was  asked 
as  to  the  truth  of  his  statement ;  the  question  related  to 
his  trade  and  dealing,  and  the  effect  of  the  inquiry 
would  have  been  to  have  restored  his  estate. 

Part  of  the  question  was  of  a  criminatory  nature,  and 
it  was  decided  to  be  perfectly  immaterial  that  the  other  ^ 
part  was  innocent.     The  argument  was,  whether  the 
bankrupt  was  bound  to  answer  aye  or  no. 

And  in  one  part  of  the  judgment  Lord  Lyndhvrtt 
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1833.  says^  **  Even  if  the  inquiry  were  beneficial  to  the  bank* 

*"~^  rupt  estate,  there  was  not  any  authori^  to  show  that  the 

of  commissioner  could  dispense  with  the  general  rule  of 

Smith.  j^^^   ^{^^^  ^^  person  can  be  compelled   to  criminate 

himself." 

Sir  Geo.  Hose:  —  The  bankrupt  was  discharged  on 
the  ground  of  the  multifariousness  of  the  question. 

Mr.  BusseU :  —  I  was  in  court  at  the  time ;  and  if 
the  judgment  was  made  to  rest  on  the  multi&riousness 
of  the  question,  the  case  is  most  grossly  misreported. 

Does  not  Lord  Lyndhurst  adopt  the  language  of 
Lord  EUknii  and  firom  Lord  Hardtaicke  downwards  is 
there  any  one  decbion  in  bankruptcy  trenching  upon 
this  sacred  principle  of  the  common  law  ? 

As  to  the  rules  regulating  a  court  of  equity  with 
respect  to  penalties  and  indictable  offences,  they  depend 
upon  entirely  different  principles.  Li  a  bill  filed  against 
a  broker  who  has  embezzled  the  proceeds  of  the  sales  of 
goods  entrusted  to  him,  he  cannot  plead  the  trading  on 
his  own  account  as  involving  certain  penalties,  as  a 
reason  for  his  not  putting  in  an  answer,  as  by  his  own 
oath  he  has  contracted  to  take  himself  out  of  the  pro- 
tection of  the  court ;  but  a  party  under  circumstances 
superinducing  felony  may  always  claim  that  protection. 

Erskine  C.  J.: — Hie  language  of  the  certificate 
may  seem  to  point,  not  to  the  object  of  disclosure  and 
discovery  of  the  estate,  but  to  show  that  the  bankrupt 
had  not  made  a  full  disclosure.  If  I  could  consider  this 
as  an  examination,  the  object  of  which  is  to  involve  the 
bankrupt  in  criminality,  or  that  angers  were  required, 
not  for  the  purpose  of  discovering,  the  legitimate  purpose 
of  discovering,  the  estate  and  effects  of  the  bankinipt. 
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but  that  upon  his  last  examination  the  bankrupt  had        1833. 

not  i?iven  a  true  account.  I  should  hold  that  the  pur-        

°  .  J     .       1.  .  .      '^        In  the  matter 

pose  was  improper,   and  therefore    the  question  not  of 

lawful.  But  it  seemsy  that,  after  the  last  examination^  Smith. 
the  bankrupt  was  brought  up  to  be  further  examined  as 
to  his  property ;  and  the  assignees,  with  a  view  to  obtain 
such  property  for  the  creditors,  put  this  question.  It  is 
general,  and  might  perhaps  have  been  put  in  a  more 
distinct  and  definite  form;  but  it  must  be  considered 
as  a  question  put  for  the  purpose  of  discovering  property. 
The  bankrupt  objects,  that  it  may  tend  to  criminate  him. 
Upon  this  demurrer  of  the  bankrupt,  the  question  is, 
whether  it  is  a  lawful  objection,  and  whether  he  is  bound 
to  answer?  The  words  of  the  section  36.  of  the  stat. 
16  Geo.  4,  c.  16^  under  the  authority, of  which  the  ex- 
amination took  place,  are  large  enough  to  warrant  tlie 
question  now  proposed.  For  the  section  provides  that 
the  examination  may  be  as  to  ^^  all  matters  relating 
either  to  his  trade,  dealings,  or  estate,  or  which  may 
tend  to  disclose  any  secret  grant,  conveyance^  or  conceal^ 
ment  of  his  lands^  tenements^  goods,  money,  or  debts.^* 

One  objection  urged  against  the  question  is,  that  as  the 
bankrupt  has  passed  his  last  examination,  if  he  has  not 
made  a  full  disclosure  and  discovery,  he  is  guilty  of 
felony ;  and  if,  upon  the  question  now  put,  he  confesses 
that  which  will  show  that  he  did  not  make  a  full  dis- 
closure, the  effect  as  to  the  discovery  upon  the  last 
examination  is  to  be  considered.  There  is  no  doubt  as 
to  the  general  rule,  that  a  party  is  not  bo.und  to  give 
answers  which  may  tend  to  criminate  him.  It  must 
also  be  admitted,  that  no  alteration  can  take  place  as  to 
the  mode  of  examination  established  by  the  common 
law^  unless  there  is  an  express  enactment  by  statute,  or 
necessary  implication  from  the  enactments,  that  some 


Smith. 
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1833.        new  mode  of  examination  is  authorised.    The  section 
I    th       tt     ^^  ^®  Bankrupt  Act  to  which  I  have  alluded  provides, 
of  that  questions  may  be  put  to  a  bankrupt  for  the  dis- 

covery of  his  estate  and  effects.  If  the  bankrupt,  after 
his  last  examination,  might  demur  to  any  question 
relating  to  his  property  because  it  might  tend  to  crimi- 
nate him,  the  power  of  discovering  the  property  would 
be  taken  away,  for  he  might  to  every  question  allege  that 
it  would  tend  to  crimination*  The  objection,  as  applied 
to  such  questions  after  the  last  examination,  cannot  be 
well  founded,  since  there  is  a  power  by  the  act  to  exa- 
mine as  to  the  property  even  after  the  bankrupt  has 
obtained  his  certificate,  and  the  certificate  cannot  be 
obtained  by  the  bankrupt  until  afl^r  he  has  passed  his 
last  examination.  It  follows,  therefore,  by  necessary 
implication,  that  the  banlcrupt  may  at  any  time  be 
brought  up  for  examination  as  to  his  property}  and  to 
that  end  he  must  answer  as  to  the  consequences. 

Sir  c7.  Cross :  —  I  am  of  opinion  that  this  question, 
coupled  with  the  avowed  object,  is  not  a  lawful  question, 
and  that  the  objection  of  the  bankrupt  is  well  founded. 
Formerly,  it  seems,  there  was  no  power  to  extend  the 
inquiries  beyond  the  last  examination,  but  by  the  late 
act,  the  commissioner  is  empowered  to  examine  the 
bankrupt  afterwards;  but  still  I  think  it  is  the  duty  of 
the  commissioner,  before  he  proceeds  to  prosecute  such 
special  inquiry  after  a  last  examination,  to  ask  for  what 
object  or  purpose  it  is  to  be  instituted.  Here  in  efiect 
the  commissioner  puts  to  the  bankrupt  this  question, 
<<  Is  your  last  examination  true  ?**  and  adds,  <'  take 
notice  that  the  object  of  the  inquiry  is  to  show  that  your 
last  examination  is  false."  The  commissioner  should 
rather  interpose  and  say,  that  he  does  not  sit  there  to 
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torture  or  entrap  the  bankrapt  into  a  confession  of  felony        1833. 

and  perjury.     If  it  be  apparent,  as  in  this  case,  from  the         

matter  of  the  certificate,  that  the  assignees  insist  on  the  of 

right,  for  the  express  purpose  of  showing  that  the  last  Smith. 
examination  of  the  bankrupt  was  not  true,  I  think  it 
is  incumbent  on  the  Court  to  tell  a  party  putting  such 
question  that  it  cannot  be  enforced.  Suppose  the  Sub- 
division Court  had  committed  the  bankrupt  for  refusing 
to  answer,  and  he  had  been  brought  before  a  judge  by 
habeas  corpus,  the  warrant  must  have  set  forth  the  ques- 
tion coupled  with  the  object  incorporated  in  it.  Upon  the 
inspection  of  such  a  warrant,  I  conceive  that  any  judge 
or  court  of  law  would  instandy  liberate  the  .prisoner. 

It  is  said  that  in  ex  parteKirby{a)  the  judgment  pro- 
ceeded on  the  ground  that  the  question  was  multifarious. 
If  so»  it  will  apply  to  this  case.  This  question  may  be 
considered  much  more  multifarious.  It  is,  in  effect, 
<<  Look  at  this  book,  produced  on  your  last  examination, 
as  containing  a  true  account  of  your  disbursement  to 
the  amount  of  50,000/.  and  upwards,  and  answer  again 
whether  it  be  true.*'  Nothing  more  multifarious  can  be 
conceived.  It  is  apparent  that  the  bankrupt  is  desired 
to  answer  questions  before  answered,  in  order  to  show 
that  the  former  answer  was  not  true. 

My  opinion  is  founded  mainly  upon  the  avowed 
motive  with  which  the  question  is  put.  If  hereafter  it 
should  appear  that  such  a  purpose  is  abandoned,  and  the 
parties  have  a  legal  purpose,  the  eicamination  may  be 
resumed  in  different  terms.  The  object  of  the  ex- 
amination was  avowed  before  tha^  commissioner,  and  is 
upon  the  face  of  his  cert^l;6ate  to  this  Court,  and  has 
not  been  disavowed. 

Mr.  Ching  disavowed  any  purpose,  on  behalf  of  the 
assignees,  except  to  discover  the  estate. 

(a)  Mont.  4r  Maoa.  9tS. 

Vol.  I.  2 
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1833.  Sir  George  Rose :  -^  I  agree  that  if  nothing  appeared 
upon  the  record  but  a  vindictive  purpose  in  the  pro- 
of         posed  examination^  it  could  not  be  sustained.     But  the 
Smith.        counsel  for  the  assignees    have    disavowed    any  such 
purpose,  and  the  whole  tenor  of  the  examination  sup- 
ports the  disavowal.     The  examination  seems  to  be 
shaped  for  the  purpose  of  discovering  the  estate  of  the 
bankrupt.     I  adopts  therefore,  the  distinction  taken  by 
my  learned  colleague,  and  would  refuse  to  assist  in 
compelling  the   answer,  if  I  could  suppose  that  the 
purpose  of  the  question  was  vindictive.     Credit  ought  to 
be  given  to  the  assignees  that  they  cannot  intend  to 
make  so  bad  a  use  of  their  authority,  and  the  Court  has 
power  to  prevent  such  abuse  of  authority  if  intended  or 
practised,  since  they  might  refuse  to  permit  the  exami- 
nations to  be  used  upon  any  indictment,  (a)     Upon  the 
matter  before  us  there  is  no  such  difficulty  as  occurred  in 
a  former  case.     We  are  not  in  this  case  required  to 
decide    whether    we    should     or    could    exercise    the 
power  of  commitment*     The  only  question   before  us 
now  is,  whether  the  demurrer  to    the  question    can 
be  sustained  ?     A  party  in  a  trial,  or  a  witness,  has 
the  most  ample  protection  against  any  question,  the 
Q.  Whether  a    answer   to  which   might  tend  to  criminate  him.     But 
^pdi«l^      the  question  here  is  upon   a  statute  which  gives  large 
criminate  him-    privileges  to  a  bankrupt,  on  the  other  hand  compelling 

him  to  make  a  full  discovery  of  his  estate  and  effects ; 
a  statute  under  which  the  officers  appointed  for  the 
purpose  are  required  and  bound  to  execute  that  duty  by 
compelling  discovery,-and  by  which  the  bankrupt  is  ex- 
pressly made  subject  to  serious  consequences  and  heavy 
penalties  if  he  should  refuse  or  omit  .wilfully  to  make  the 
fullest  discovery* 


(a)  Q.  Would  parol  evidence  in  such  case  be  admissible. 
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It  is  a  question^  therefore,  whether  this  is  an  exception        1833. 

to  the  general  role.    Lord  Eldon,  a  judge  most  cautious        

.     1 .    J     .  .  .  ..  r  1        •  .  1    .  In  the  matter 

m  his  decisions,  even  m  matters  ot  less  importance,  but  of 

particularly  so  in  all  questions  relating  to  commitment,  Smith. 
has  said  that  the  bankrupt  may  refuse  to  answer,  but 
he  refuses  at  the  peril  of  the  consequences  provided  by 
the  act ;  and  the  commissioners,  if  they  should  see  that  a 
question  related  to  the  discovery  of  the  estate  and  effects 
of  the  bankrupt,  although  the  answer  might  tend  to  cri- 
minate him,  would  not  perform  their  duty  if  they  omitted 
to  enforce  the  answer. 

It  would  be  well  for  the  bankrupt,  upon  the  renewal  of 
his  examination,  to  turn  in  his  mind  what  his  duty  re- 
quires. The  omission  to  discover  his  estate  upon  the 
last  examination  is  not  criminal  tmless  the  suppression 
is  made  with  intent  to  defraud.  If  he  has  made  a 
mistake,  he  should  now  as  an  honest  man  be  anxious 
to  correct  it,  and  not  be  desirous  to  shelter  himself 
under  a  technical  objection.  If  he  feels  that  his  con- 
duct has  been  dishonest,  and  is  determined  to  adhere 
to  the  technical  objection,  he  forfeits  all  benefit  and  pro- 
tection under  the  commission.  It  will  go  back  to  the 
commissioners  with  our  opinion  upon  the  subject,  and 
the  bankrupt  may  be  subject  to  consequences  which  we 
may  think  it  right  to  enforce. 

Demurrer  overruled. 


In  the  matter  of  FEAKS.  C.  R. 

i^e6..12, 15, 
Upon  tlie  final  examination  of  the  bankrupt,  Mr.         1833. 

Commissioner  Evans  made  die  followinir  memorandum  Q-  Whether 

«     -.  °  the  Court  of 

ot  adjournment :  Reriew  can 

«  Mem.— The  examination  of  the  banknipt  having  i^^^^*;^  ^. 

this  day  and  the  previous  day  been  gone  into  by  adjourn-  «nination. 

S2 
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1833.       ment,  the  farther  consideration  of  the  matter  is  adjourned 

,     .  for  hearini;  before  the  Court  of  Review. 

In  the  matter  ^  »  «  •. 

of  **  J.  Evans.** 


Peaks. 


Mr.  Hillj  for  the  assignees,  now  moved  to  commit  the 
bankrupt  upon  the  examination  taken  before  the  com- 
missioner; to  which 

Mr.  Mmtoffu  and  Mr.  Crowder^  for  the  bankrupt, 
objected,  as  the  only  object  of  the  commissioner  in 
making  the  adjournment  was  to  take  the  opinion  of  the 
Court  upon  the  propriety  of  committing  the  bankrupt, 
or  permitting  him  to  pass  his  examination.  It  could  not 
be  supposed  that  the  commissioner  shrunk  from  his  duty 
of  examining,  to  impose  it  upon  the  Court  of  Review. 
The  bankrupt  was  examined  at  great  length,  and,  con- 
traiy  to  the  case  of  ex  parte  Goodwin^  Mont.  304, 
witnesses  were  called  by  the  assignees  in  support,  and 
by  the  bankrupt  in  opposition  to  the  charge  that  the 
bankrupt  had  removed  property. 

All  examination  was  closed,  and  the  only  question 
intended  to  be  refeiTed  to  the  Court  was,  Whether  the 
bankrupt  ought  or  ought  not  to  pass  his  final  examina- 
tion ?  A  reference  which,  possibly,  was  not  intended  by 
the  legislature* 

Mn  Hilt  admitted  that  the  object  of  the  adjournment 
was  as  stated,  but  submitted,  that  the  words  of  the 
reference  were  suflScient  to  admit  further  examination* 

C.  J.  Erskike: — The  power  given  to  the  com- 
missioner by  the  act  is,  that  he  may  <^  adjourn  the  eX" 
\  aminatian  of  any  bankrupt  j*'  and  although  the  language 
of  the  memorandum  is  ambiguous,  as  the  examination 
of  the  bankrupt  was  the  only  matter  which  he  is  autho- 
rized by  the  act  to  adjourn,  I  think  the  words  used  are 
sufficient  to  warrant  us  to  infer,  that  he  intended  to  do 


CASES  IN  BANKRUPTCY.  «n 

that  which  he  was  alone  authorized  to  do,  namely^  to        1833. 

refer  the  examination  to  this  Court.  ,     , 

Id  the  matter 

Sir  John  Cross:  —  I  concur  that  the  words  of  the  Fbaks. 
memorandum  are  in  substance  sufficient.  It  would, 
however,  perhaps  be  better  for  this  Court  to  commu- 
nicate with  the  other  Court;  for  these  adjournments 
appear  to  me  not  compatible  with  the  original  intention 
of  the  legislature ;  for  in  the  first  bill  it  was,  I  think, 
proposed  that  the  commissioners  should  sit  in  this  court 
with  the  judges ;  and  if  the  commissioner  were,  there- 
fore, now  to  sit  in  this  Court,  it  might  have  been  right 
for  him  to  brini;  the  examination  into  the  Court.     I,  I'  *;?*■  "^*" 

expedient  to 

however,  see  no  reason  why  the  commissioner  should  refer  examine, 
have  referred  this  examination  here,  and  not  to  a  sub-  ^^qq  q^^  ' 
division  court,  where  he,  knowing  all  the  circumstances,  5*"  **^?S 

Court  01  B 

would  have  sat,  with  the  assistance  of  two  of  his  brother  view, 
commissioners,  and  disposed  of  the  case  in  a  very  short 
time.  And  in  this  case,  what  is  the  state  of  the  pro- 
ceedings? The  examination  has  occupied  many  days 
before  the  commissioner,  but  he  has  not  come  to  any 
decision ;  and  to  enable  this  Court  to  do  so,  we  must  go 
through  all  the  previous  examinations.  This  is  attended 
with  the  inconvenience  mentioned  by  Lord  Eldon  in  ex 
parts  Oliver  (a),  1  JBose,  407.  But  no  such  inconve- 
nience  would  arise  before  the  commissioners  in  the  sub- 
division court.  It  appears  to  me,  therefore,  that  the 
best  course  will  be  to  refer  it  back  to  the  commissioner, 
to  consider  the  propriety  of  referring  it  to  a  subdivision 
court. 

(a)  Lord  Eldon: — Under  the  bound  to  commit  him,  subject  to 

provisions  of  this  clause,  there*  his  discharge,  not  upon  his  an« 

fore,  and  as  the  law  now  is,  the  swering  to  their  satisfaction,  but 

duty  of  the  commissioners  is  dif-  upon  hb  answer  bong  deemed 

ficult ;   if  they   conscientiously  satisfactory  by  some  other  juri»» 

think  that  the  bankrupt  has  not  diction, 
answered  satisfiictorily,  they  are 
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1 833.  Sir  George  Rose :  — 

,    ~  I  think  the  meiDorandum  is  sufficient  in  substance,  and 

In  the  matter 

of  that  Mr.  Hill  is  entitled  to  proceed  with  the  examination. 

Feaxb.  Upon  the  pointy  whether  the  commissioner  may  be 

influenced  to  commit  upon  the  examination  of  third 

If  examinations  persons,  I  think  there  can  be  no  doubt,  if  their  ex- 

present^ofthe^  aminations  are  taken  in  the  presence  of  the  bankrupt, 

party  they  may   ^^X  the  Commissioner  may  use  them  in  forming  his 

be  iiaed  as  eri-  ^  *^     , 

dence.  judgment  whether   the  bankrupt  has  answered   satis- 

factorily. In  Goodunn*s  case  (a)  the  examinations  were 
not  taken  in  the  presence  of  the  party^  which  is  the 
distinction,  and  was  the  only  point  necessary  for  the 
Judges  to  decide. 

With  respect  to  the  power  of  commitment  by  the 
Court  of  Review,  in  the  case  of  Heath  {b)  before  us  the 
other  day,  that  was  a  case  where  the  bankrupt  refused 
to  answer  on  the  ground  that  it  might  criminate  him  on 
the  trial  of  an  indictment  for  conspiracy  by  the  assignees, 
respecting  the  very  goods  as  to  which  they  wished  to 

(a)  Mont,  504.  In  the  argu*  not  only  be  impracticable,  but 
ment  of  thi«  case  it  was  said —  would  defeat  the  object  of  the 
"  Such  has  been  the  practice  legislature,  by  deferring  the  com* 
and  progress  of  the  law,  of  which  mitment  until  the  conclusion  of 
the  principle  is  clear,  which  is,  the  trial ;  and,  even  if  practi- 
that  he  may  be  committed  on  cabfe,  would  be  unjust,  as  it 
his  oum  answers,  and  he  may  be  would  be  exposing  the  party  to 
indicted  on  the  testimony  of  an  indictment  for  perjury  or 
others;  but  it  never  was  in«  concealment,  after  a  judicial  de« 
tended  that  the  commissioners  claration  that  he  was  guilty.'*— 
should  act  as  a  jury,  and  that  I  well  remember  that  the  Judges 
the  person  under  ezaminatioD  (Mr.  Justice  Alderson  and  Mr. 
should  be  subject  to  all  the  ez-  Justice  Patterson)  were  struck 
pence  and  vexation  attendant  with  this;  and  Mr.  Justice  il/U^r- 
upon  the  examination  and  cross-  son  said,  **  and  of  calling  wit- 
examination  of  witnesses,  and  nesses  to  character.*' 
the  necessity  of  calling  opposite  B.  M« 
witnesses,  and  of  calling  wit-  {h)  Ante,  184. 
nesses  to  character.    This  would 
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■ 

examine  bim;  and  the  doubt  I  entertain  is,   wbether        1833. 

we  have  the  power  to  commit  in  such  a  case.     It  is  not 

^    ^i_    ^     _^    /•  T»     •       1  In  the  matter 

given  to  the  Court  of  Review  by  any  express  enactment :  of 

if  we  possess  it,  it  must  be  under  the  power  vested  in  us  Fb^ks- 
by  section  2,  which  enacts,  that  ^^  the  Court  of  Review 
shall  have  superintendence  and  control  in  all  matters  of 
bankruptcy,  and  shall  also  have  power,  jurisdiction,  and 
authority  to  hear  and  determine,  order  and  allow  all 
such  matters  in  bankruptcy  as  now  usually  are  or  law- 
fully may  be  brought,  by  petition  or  otherwise,  before 
the  Lord  Chancellor/'  But  the  Lord  Chancellor  had 
no  original  power  to  commit.  I  cannot,  therefore,  see 
how  we  can  arrive  at  the  conclusion  of  enforcing  from 
a  bankrupt,  by  commitment,  an  answer  to  a  question 
which  every  other  person  in  the  country  would  be 
privileged  from  answering.  I  think  we  have  no  such 
power.  I  am  aware  of  the  general  authority  of  courts  a  If  bankrupt 
of  record  to  enforce  obedience  to  their  orders ;  but  then  nate'hiiMciT"'' 
this  is  a  question  which  could  not  in  any  other  court 
be  asked ;  and  there  is  no  express  power  given  to  us  by 
the  legislature. 

The  case  was  referred  back  to  the  commissioner. 


Ex  parte  T.  THOMPSON.  —  In  the  matter  of  C.  R. 

WYATT  and  HENRY  THOMPSON.     .  JJasf ' 

Small  WOOD  granted  an  annuity  to  the  petitioner,  ][I[\^^** 
and  Henrp  Thompgouj  the  bankrupt^  as  surety,  cove-  eovenant  to  p«y 
nanted,  ^*  That  if  the  said  George  Smallwood  should  ease  defkult  l1| 
make  any  default  in  the  payment  of  the  annual  yearly  ^^^^^^1  ^1,^ 
rent-charge,  or  annual  sum  of  112/^  or  any  quarterly  surety  becjome 

-  -  bankrupt  before 

payment  thereof,  or  m  payment  of  such  costs,  charges,  default,  the 
damages,  and  expences  as  should  be  incurred  by  or  a„^^y^^t 
occasioned  to  the  said  Theqphiltu  Jliompmrn  by  reason  pw>^i«m* 

contingent  debt* 
Q  4  Seeneticaae. 
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18S3.       of  the  nonpayment  or  delay  in  payment  of  die  said 

yearly  rent,  or  annual  sum  of  112Z.,  or  any  part  thereof, 

Thompson,     then  and  in  such  case  he  the  said  Henry  HwrnpsoUy  his 

In  the  ^matter  j^^jj^  g^^^^  should  from  time  to  time,  from  a$id  imme- 

Wyatt       diatdy  after  such  deftmU  should  be  made,  pay  unto  the 
anot  er.   ^^  TlkeqpkUus  Thompson  the  said  annual  sum  of  112/. 


or  any  part  thereof/' 

Before  any  quarterly  payment  became  due  a  iSat 
issued  against  Henry  Thompson^  and,  after  default  in 
payment  of  the  first  quarter,  the  petitioner  applied  to 
prove  the  whole  value  of  the  annuity. 

The  commissioner  rejected  the  proo£  From  his  deci- 
sion this  appeal  was  presented. 

Mr.  Montagu  for  the  petition :  — 

lliis  is  an  application  to  prove  the  value  of  this 
annuity,  under  sections  54  and  56  of  6  Geo.  4,  c  16. 
By  section  54  it  is  enacted,  <<  That  any  annuity  creditor 
of  any  bankrupt,  by  whatever  assurance  the  same  be 
secured^  and  whether  there  was  or  was  not  any  arrears 
of  such  annuity  due  at  the  bankruptcy,  shall  be  entitled 
to  prove  for  the  value  of  such  annuity." 

In  Baxter  v.  Nichoby  4  Taunt.  90^  it  is  decided,  that 
the  certificate  of  a  surety  for  an  annuity  is  a  bar,  and^ 
therefore,  that  the  debt  was  proveable. 

[Per  Curiam :  —  In  that  case  the  bankrupt  was  more 
than  a  surety,  for  he  was  substantially  a  joint  '<  grantor'^ 
of  the  annuity,  but  in  this  present  case  he  is  merely  a 
surety.] 

If,  then^  the  petitioner  is  not  an  annuity  creditor  of 
the  bankrupt,  he  is  entitled  to  prove  the  value  of  this 
annuity  as  a  contingent  debt,  under  sect.  56,  6  Geo.  4, 
c.  16,  which  enacts,  that  <<  if  any  bankrupt  shall,  before 
the  issuing  of  the  commission,  have  contracted  any  dtbt 
payable  tqnm  a  contingency  which  shall  not  have  happened 
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before  the  issuing  of  such  commission,  the  person  with        183S. 
whom  the  debt  has  been  contracted  may,  if  he  think  fit,         ' 
apply  to  the  commissioners  to  set  a  value  upon  such     Thompsok. 

debt;   and,  if  such  value  shall  not  be  so  ascertained  ^°  the  matter 

of 
before  the  contingency  shall  have  happened,  then  such       Wyatt 

person  may,  after  such  contingency  shall  have  happened,    ^  another, 
prove  in  respect  of  such  debt." 

The  question  on  this  section  is,  therefore,  Whether 
the  bankrupt  has  contracted  a  debt  payable  upon  a  con^ 
tingencyy  within  the  meaning  of  the  words  of  section  56  ? 

That  the  statute  did  not  mean  a  debt  for  which  an 
action  might  be  maintained  before  the  bankruptcy  is 
obvious,  as  for  such  debts  no  interference  of  the  legb- 
lature  was  necessary ;  and  the  express  words  of  the  sec- 
tion are,  <<  the  contingency  shall  not  have  happened 
before  the  issuing  of  such  commission." 

What  is  meant  is,  that  there  should  be  such  a  contract 
before  the  bankruptcy  as  would,  upon  the  happening  of 
an  event  after  the  bankruptcy,  support  an  action  for  a 
sum  certain.  Without  such  construction  the  provision 
of  the  statute  must  be  wholly  inoperative,  as  was  stated 
in  ex  parte  Tindal^  1  Mont.  379,  where  it  was  said, 
'<  The  provisions  made  by  the  statute  for  the  proof  of 
debts  not  immediately  payable  are  section  51,  which 
applies  to  '  debitum  in  presenti,  solvendum  in  futuro;' 
section  52  to  sureties ;  section  53  to  bottomree  and  re- 
spondentia; sections  54  and  55  to  annuities;  and  sec-* 
tion  56  to  contingent  debts.  Unless,  therefore,  this 
clause  applies  to  the  cases  of  marriage  covenants,  it  will 
be  either  wholly  inoperative,  or  must  be  confined  to 
guarantees,  in  direct  opposition  to  a  known  rule  of  con- 
struction, that  words  used  in  a  general  sense  are  not 
unnecessarily  to  be  limited  to  a  particular  case." 

The  obvious  meaning  of  the  words  are,  as  stated  by 
Mr.  Justice  Burrows  in  Bire  v.  MoreaUj  4  Bing.  59,  a 
contract  ypon  a  contingency. 
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1838.  This  section  does  not  apply  to  tort  or  to  costs^  because 

they  are  not  by  contract,  but  in  imnium  ;  nor  to  unliqui- 
Thompson.     dated  damages.    Aiiwood  v.  Partridge^  4  Bing.  210 ; 
In  the  matter  j^j^  ^^  Yamg,  2B.8fA.  629. 

Wyatt  But  it  does  apply  to  all  contracts  upon  a  contingency 

an  ano  ler.  ^jjj^j^  ^^^  capable  of  being  ascertained,  as  a  contract  to 
pay  a  sum  certain,  depending  upon  the  contingency  of 
life ;  as  in  €x  parte  Grundy^  Mont.  Sf  Mac.  290,  where 
the  bankrupt  had  upon  his  marriage  covenanted,  that 
his  executors  should  on  his  death  pay  a  certain  sum  to 
trustees  in  trust  for  any  children  living  at  the  death  of 
the  bankrupt  and  his  wife ;  and  it  was  decided,  that  it 
was  a  contingent  debt  within  the  d6th  section. 

The  meaning  of  these  words,  *^  contracted  a  debt  pay' 
able  upon  a  contingency^^*  has  lately  been  settled  in  ex 
parte  Tindal^  Mont.  462,  which  was  argued  at  great 
length  before  the  Lord  Chancellor,  the  Chief  Justice 
Tindalf  and  Mr.  Justice  Littl^dale* 

The  Lord  C.  J.  Tindal,  in  delivering  judgment,  said, 
<<  There  are  two  questions ;  first,  whether  the  bankrupt 
has  contracted  a  debt,  payable  upon  a  contingency,  within 
the  meaning  of  the  56th  sect,  of  6  6. 4,  c.  16  ?  It  is  con- 
tended, on  the  behalf  of  the  assignees,  that  the  contract 
entered  into  by  the  bankrupt  is  not  a  debt,  but  merely 
a  covenant  that  the  executors  of  the  bankrupt  shall  pay 
a  sum  of  money  on  a  collateral  event.  But  we  are  of 
opinion,  that  the  contract  contained  in  the  settlement  is 
a  debt  which  the  bankrupt  has  contracted  within  the 
meaning  of  the  56th  section  of  the  late  bankrupt  act. 
A  covenant  to  pay  a  sum  of  money  constitutes  a  debt ; 
and  an  action  of  debt,  so  called,  may  be  maintained 
upon  it." 

In  the  present  case  such  contract  did  exist  before 
the  bankruptcy,  and,  since  the  bankruptcy,  the  con- 
tingency has  terminated  by  SmalboootPs  failing  to  pay ; 
and  the  petitioner  is,  therefore,  entitled  to  prove;  for 
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the  words  of  the  act  are,  "  if  such  value  shall  not  be        1833. 
ascertained  before  the  contingency  shall  have  happened,         — 
then  such  person  may,  after  such  contingency  shall  have     TnoimoK. 
happened,  prove  in  respect  of  such  debt,  not  disturbing  ^°  ^®  matter 
any  former  dividends ;"  which  are  the  very  words  used       Wyatt 
in  section  63  as  to  bottomree  and  respondentia  bonds ;    *°^  another, 
to  which  the  words,  authorizing  the  commissioners  to 
value    the    debt   before    the  contingency  takes  place, 
were  not  intended  to  operate  as  a  limitation,  but  an 
extension,  (a) 

Mr.  Twiss  and  Mr.  Wright  for  the  respondents :  — 
This  is  not  a  debt  contracted  within  the  meaning  of 
the  statute:   it  is  a  covenant  to  .pay  upon  default  of 
SmaUwood;    and  until  default  is   made  there  was  no 
**  debt"  contracted. 

In  ex  parte  Adney^  Cowper^  462,  the  bankrupt  gua- 
ranteed a  promissory  note,  which  did  not  become  due  till 
after  the  commission;  and  the  question  was,  whether 
that  guarantee  constituted  a  debt  payable  at  a  fuJttvre  day 
certain,  within  the  7th  Geo.  1,  c.  31 ;  and  Lord  Mans^ 
field  said,  ^^  If  this  be  only  a  collateral  undertaking  to 
pay  i/Henshatv  did  not,  the  demand  cannot  be  proved 
under  Adnetfs  commission;  but  if  an  engagement  by 
Adney  to  pay  at  aU  events,  without  regard  to  Hemhaw, 
then  it  is  a  debt  that  may  be  proved ;"  which  shews^  that 
in  the  present  case  there  is  not,  without  the  aid  of  the 
statute,  any  *'  debt*"  But  it  is  not  within  the  statute ; 
for  whatever  meaning  attached  to  the  word  <<  debt " 

(a)  6  G.  4y  c.  16,  B.  55.  **  The  to  prove  his  debt  or  demand  in 

obligee  in  any  bottomry  or  r^  respect  thereof,  and  receive  divi* 

spondentia   bond,  and  the   as-  dends  with  the  other  creditors,  as 

sured  in  any  policy  of  insurance  if  the  loss  or  contingency  had 

made  upon  good  and  valuable  happened  before  the  issuing  tho 

consideration,  shall  be  admitted  commission  against  such  obligor 

to  claim,  and,  afler  the  loss  or  or  insurer.*' 
contingency  shall  have  happened. 


and  another. 
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1833,       before  section  56  passed^  must  be  its  meaning  as  used 

in  the  clause,  according  to  its  legal  technical  meaning. 

Thompson.     ^  section  47^  which  is  the  general  clause  as  to  proof  of 

In  thc^  matter  ^^y^^  ^he  word  "  demand"  is  introduced,  which  is  omitted 

Wyatt       in  the  present  clause. 

In  ex  parte  JMPMillanj  Buck.  287,  the  bankrupt  had 
guaranteed  the  payment  for  goods  sold  by  Laing  to 
Scurrahj  to  be  paid  for  by  a  bill  on  Scurrah,  which  was 
not  due  at  the  issuing  of  the  commission ;  and  it  was 
decided  that  there  was  no  debt;  and. Lord  l^don  said, 
^^  The  material  question  is,  whether,  supposing  this  to 
have  been  a  sufficient  guarantee,  a  right  of  action  had 
accrued  to  Laing  before  the  bankruptcy.  If  he  could 
have  maintained  an  action,  it  must  have  been  under  the 
49th  Geo.  3,  c.  121 ;  but  I  do  not  think  that  applies  to 
the  present  case.  In  the  present  case  it  is  the  surety, 
and  not  the  principal,  who  has  become  bankrupt." 

In  Hoffham  v.  Foudrinier,  5  ilf.  ^  5.  21,  Lord  EOen^ 
borough  SBjs,  '<  This  is  not  an  annuity,  but  is  a  gross 
sum  payable  by  instalments ;  and  it  is  a  collateral  en- 
gagement only,  and  not  a  debt  from  the  defendant, 
until  default  made  by  J.  5.,  and  notice  thereof  to  the 
defendant.  The  taking  a  collateral  security  is  not 
giving  credit  for  a  sum  of  money  to  the  person  who 
enters  into  such  security."  And  Bayley,  J.,  said,  ^'  It 
seems  to  me  that  Hoffham  was  not  a  creditor  of  Foudri" 
nier  at  the  time  of  his  bankruptcy ;  he  could  not  have 
made  the  affidavit  necessary  to  prove  a  debt.  It  was 
not  the  intention  of  the  act  of  parliament  to  lock  up  the 
property  of  a  bankrupt,  upon  a  possibility  that  at  some 
period  or  other  some  person  may  have  a  claim  upon  it. 
We  are  desired  in  this  case  to  say,  that  so  large  a  sum 
as  4,000/.  of  the  defendant's  property  ought  to  be  re- 
tained, because  J.  5.,  for  whom  the  defendant  was  surety, 
might  afterwards  make  default ;  but  at  the  time  of  the 
bankruptcy  J.  S.  had  not  made  default.'* 
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In  Attwood  y.  Partridge^  4  Bing.  209,  a  person  as-        18SS. 

signed  a  policy  of  insurance  to  the  plaintiff,  and  the        

bankrupt,  as  sure^  for  the  debtor,  covenanted  that  the     Thompson. 

debtor  should  duly  pay  the  premiums  j  and  the  action  ^"  ^**®  matter 

was  brought  against  the  bankrupt  for  the  premium,       Wyatt 

which  the  plaintiff  had  paid  after  the  bankruptcy ;  and   ^^  mother. 

it  was  contended  that  it  was  barred  by  the  certificate 

as  a  contingent  debt,  but  it  was  decided  that  it  was  not 

proveable ;  and  Best^  C.  J.,  said,  ^^  It  is  clearly  not  a 

debt  within  section  56  of  6  G.4,  c.  16.     What  are  the 

circumstances  of  the  case  ?    Bobimon  owes  the  plaintifis 

money.  The  defendant  does  not  become  a  surety  for  that 

debt ;  but  Bobinson  having  agreed,  by  way  of  security, 

to  pay  the  premium  upon  a  policy  of  insurance,  the 

defendant  undertakes  to  guarantee,  not  the  payment  of 

BobinsofCs  debt  to  the  plaintiffi,  but  of  that  premium* 

There  was,  therefore,  no  debt  due  from  the  defendant 

to  the  plainti£&,  contingent  or  otherwise.    Upon  Bobin- 

son's  failing  to  pay  the  premium,  the  plaintiffi  were 

entitled  to  recover  from  the  defendant  unliquidated 

damages,    the  amount  of  which  might  have   varied, 

according  to  circumstances.      In  ex  parte  Adney  the 

bankrupt  undertook  to  pay  a  sum  certdn  in  case  his 

principal  failed  to  do  so,  a  sum  which  could  not  be 

varied  by  circumstances."   And  Gcueky,  J.,  said,  <<  This 

was  not  a  debt  proveable  under  the  56th  section  of 

6  6.  4,  c.  16,  but  a  mere  claim  for  unliquidated  da«* 

mages,  from  which  the  defendant  was  not  discharged  by 

his  certificate.     In  ex  parte  Adney  there  was  a  certain 

sum  to  be  paid,  which  constituted  a  debty  and  not  a 

demandy  variable  according  to  circumstances.'' 

So,  too,  in  Boortnan  v.  Nashy  9  B*  ^.  C  145,  it  is 
decided,  that  a  demand  for  goods  bargained  and  sold  to 
be  delivered  at  a  future  day,  which  is  after  the  oom^ 
mission,  is  not  proveable  as  a  contingent  debt ;  and  Lord 
Tenterden  said,  <<  The  right  of  the  plaintiff  to  mAintain 
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18SS.        this  action  depended  upon  the  question,  whether  he 
^""^        could  or  could  not  have  proved  his  demand  under  the 

Ex  parte  ,    , 

Thomfsok.  commission  of  bankrupt  issued  against  the  defendant? 

In  the  matter  j^  appears  to  us  impossible  that  he  should  so  prove  it, 

Wyatt  for  at  the  time  when  the  commission  issued  it  was  un- 

an   ano   er.  ^j.||jjj^  ^qj  ^uiy  ^ij^j  amount  of  damage,  but  whether 

any  damage,  would  be  sustained/' 

[Sir  George  Bose :  —  The  case  of  ex  parte  Fairlie, 
Mont.  17,  appears  to  me  strongly  to  confirm  the  reason- 
ing of  Mr.  Twiss.  Where  the  consideration  is  due  to 
the  party  no  notice  is  necessary;  but  where  it  is  on 
a  covenant  by  a  surety  to  pay  on  demand,  there  is  no 
debt  until  a  demand  is  made.] 

Mr.  T\vis8  also  cited  Utterson  v.  Vernon,  ^  T.IL  539, 
and  ex  parte  the  Lancaster  Canal  Company,  Mont  31. 

Mr.  Montagu  in  reply :  — 

The  cases  of  ex  parte  Adney  (a),  ex  parte  M^MiOan  (ft), 
and  Hoffham  v.  Fotirdrinier  (c),  were  all  cases  before 
the  present  act  passed ;  but  the  very  words  used  in  this 
case  by  Lord  EUenborough  and  Mr.  Justice  Bayley  shew 
that  this  debt  is  included  in  the  statute,  the  words  being, 
^*  it  is  not  a  ddd  until  default  madey  But  in  the  pre- 
sent case  default  has  been  made  after  the  bankruptcy,  by 
which  it  is  brought  within  the  express  provision  of  the 
second  part  of  the  clause.  There  is  not,  therefore,  any 
weight  in  the  observation  of  Mr.  Twiss  with  respect  to 
Hojfham  y.Fourdrinier  (c),  unless  he  meant  to  say  that  the 
decision  of  ex  parte  Tindal  (d)  is  not  law ;  for  in  that  case 
it  was  decided  it  was  a  ^^  debt,''  although  the  contingency 
did  not  happen  till  after  the  bankruptcy. 


(a)  Covrp.  462, 

(5)  Buck,  287.    See  Montagu  4r  Gregg,  216,  as  to  an  error  in  ibis 
report. 

(c)  SM.S^S.  21.  ((/)  M(mt.  463. 
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The  judgment  of  the  Chief  Justice  in  Attwood  v.        1833. 

Partridgel{a)  shews  that  the  statute  does  apply  to  the  case         

now  before  the  Court ;  for  in  the  present  case  the  bank-     Thompsoh. 
rupt  did  undertake  to  pay  the  debt  upon  the  contingency  ^°  ^®  matter 
that  Smattwood  did  not  pay  it.  Wyatt 

And  although  in  Boorman  v.  Nash  (6)  there  is  an  extra-  ^^  another, 
judicial  dictum,  that  a  proof  could  not  be  made,  because, 
at  the  time  when  the  commission  issued,  it  was  uncertain, 
not  only  what  amount  of  damage,  but  whether  any 
damage,  would  be  sustained,  it  would,  if  it  is  correctly 
reported,  be  a  virtual  repeal  of  the  statute.  The  case 
Itself  cannot  be  doubted. 

Ex  parte  FatrUe  (c),  if  examined,  will  not  appear  to  be 
at  all  in  favour  of  the  respondents,  for  in  that  case  the 
contingency  depended  entirely  upon  the  act  of  the  party, 
t.  e.  whether  they  gave  notice ;  which,  in  Clapton  v.  Gos^ 
linfff  5  B.Sf  C,  360,  is  determined  not  to  be  a  contin- 
gency within  the  meaning  of  the  clause. 

The  nature  of  the  contingencies  against  which  the 
l^islature  intended  to  provide  were  the  contingencies 
depending  upon  marriage  settlements,  and  the  contin- 
gencies upon  guarantees,  the  contingencies  respecting 
annuities  and  bottomree  and  respondentia  bonds  having 
been  remedied  by  other  clauses  in  the  statute,  these  were 
the  evils  for  which  this  remedial  clause  passed ;  and  it  is 
so  to  be  construed  as  to  enable  the  creditor  to  share  the 
dividend^  and  the  bankrupt  to  be  discharged  from  further 
liability. 

Erskinej  C.  J. :  —  It  appears  to  me  to  be  clear,  that 
the  bankrupt  was  not  an  annuity  debtor,  and  therefore 
no  question  arises  imder  section  54;  for  here  the  bank- 
rupt only  undertakes  that,  if  the  grantor  of  the  annuity 
makes  de&ult,  he  will  become  liable  immediately  qfter 
default  is  made. 

(a)  4  Bing.  209.  (A)  9  -».  4r,C.  445.      ,      (c)  Mont.  17. 
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1833.  The  only  question,  therefore^  is,  Whether  the  peti- 

tioner  is  entitled  to  prove  as  a  contingent  debt,  under 
Thompson,     section  56  ?     But  so  to  entitle  him  to  prove  by  virtue  of 
In  the  ^matter  ^j^  clause,  it  must  be  made  out  that  this  is  a  <<  debt " 
Wtatt       contracted  by  the  bankrupt,  payable  upon  a  contingency 
an    ano   er.    ^__  that  he  owed  sometlnng  at  the  issuing  of  the  com- 
mission, although  it  depended  upon  a  contingency  whe- 
ther it  would  become  payable.     But  in  the  present  case 
there  is  no  such  obligation,  for  it  is  not  a  joint  and 
several  covenant  by  the  bankrupt  and  Smalbvood  to  pay 
this  annuity,  but  it  is  a  contract  by  SmaUwood  to  pay  at 
all  events,  and  a  collateral  undertaking  by  the  bankrupt 
to  pay,  upon  default  by  SmaUwood^  what  he  failed  in 
0     paying.     It  is  not,  therefore,  debitum  in  presenH,  soheti- 
dum  inJutUTo;  it  is  not  a  debt  contracted,  but  merely  a 
collateral  liability,  incapable  of  valuation  at  the  time  the 
commission  issued.  ^ 

I  think  the  cases  of  ex  parte  FairKe  (a),  and  Hoffham  v. 
Fourdrinier  (6),  applicable  to  this  case ;  and  it  appears  to 
me,  that,  to  constitute  a  debt  payable  on  a  contingency 
within  the  56th  section,  it  must  be  a  debt  capable  d 
priori  of  valuation* 

I  am,  therefore,  of  opinion,  that  there  was  not  any 
^  debt "  contracted,  and  that  the  petitioner  is  not  en- 
'    titled  to  prove,  either  for  the  value  of  the  annui^,  or 
the  amount  of  the  quarter  which  has  become  due. 

Sir  J.  Cross:  —  The  commission  issued  before  the 
first  quarter  of  this  annuity  became  due ;  and  it  is  now 
contended,  that  the  bankrupt  had,  by  his  covenant  to  pay 
if  the  grantor  failed,  contracted  a  <^  debt."  What  is  a 
debt  ?  I  have  always  understood  it  to  mean,  a  demand 
for  a  sum  certain.  If  SmaUwood  had  become  bankrupt, 
and  the  grantee  had  died  before  the  first  quarter  became 
due,  there  would  not  have  been  any  <*  debt  **  at  all. 

(a)  Mont,  17.  {b)  M.i;S.  Sl. 
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How  then  can  it  be  contended^  that  there  b  a  debt  due        1832. 

from  the  bankrupt,  as  surety^  when  there  may  never  be         ■ 

any  debt  due  from  the  principal.  Thompson. 

If  the  Court  had  considered  this  as  a  debt  contracted.  1°  ^^  matter 

of 
I  conceive  there  would  be  great  difficulty  in  getting  any       Wyatt 

value  set  upon  this  claim.  ""^  another. 

Sir  George  Base  concurred. 
Petition  dismissed  with  costs. 


Ex  parte  MYERS  and  others.  —  In  the  matter  of         ^  p 

H.  SUDELL.  j^  15, 

Jl  RIOR  to  and  since  October  1823,  the  petitioners  a  debt  on  a 
carried  on  the  business  of  brokers,  in  Liverpool,  under  g^n^t^'jlt 
the  firm  of  Edward  Myers  and  Co.,  and  in  London,  absolute  before 
under  the  firm  oi Edward  Taylor  and  Co.  is  proveabie as' 

Henry  SudeU  had  given  the  petitioners  the  following  J^"*^"^* 

guarantee:  See  the  last  case. 

"  8th  November  1929. 
^  Messrs.  Myen^  Ewari,  and  Co. 

<^  Gentlemen^ 

<^  In  consideration  of  your  allowing  Messrs.  fV.  Lyne 
and  TTiomas  SudeU  to  draw  upon  you  to  the  extent  of 
12,000/.,  and  your  accepting  three  drafts  accordingly, 
but  so  as  for  them  not  to  have  more  than  that  sum  run- 
ning upon  you  at  one  period,  I  hereby  guanintee  to  you 
that  amount,  it  being  distinctly  understood  that  payment 
of  these  drafts  is  to  be  provided  for,  either  by  myself 
or  Messrs.  Lyne  and  Thomas  Sudell^  in  direct  discount* 
able  bills  fourteen  days  at  the  least  before  they  fall  due ; 

Vol.  I.  R 
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1833.       and  I  also  guarantee  the  due  payment  of  all  r^nittances 
made  to  you  by  Messrs.  WtUiam  Lune  and  Thonuzs 

Ex  parte       r,    ,  „ 
Myem        ouaeU. 

and  othei-s.  «  (Signed)         Hevrt  Sudell." 

Iq  the  matter 

^^  Lyne  and  Thomas  Svdell^  from  the  date  of  such  gua- 

rantee, (commencing  with  drafts  dated  11th  November 
1823,  and  ending  with  drafts  dated  4th  July  1827,) 
from  time  to  time,  drew  bills  of  exchange  upon  the 
petitioners'  London  firm  at  three  months  date,  which 
the  petitioners  accepted  upon  the  faith  of  the  guarantee. 

A  commission  issued  against  Henry  Sudett  before 
some  of  these  bills  became  due. 

After  the  commission,  the  petitioners  paid  on  the  bills, 
running  at  the  time  the  commission  issued,  6,161/.  Is.Qd., 
which,  through  the  default  of  Lyne  and  Sudell  in  reim- 
bursing them,  had  become  due  under  the  guarantee, 
which  sum  they  applied  to  prove  imder  the  commission. 

The  commissioners  having  rejected  the  proofs  the 
petition  prayed  that  this  debt  on  the  guarantee  might  be 
admitted. 

Mr.  Kinderskyj  for  the  petition :  -^ 

The  question  is,  Whether  the  surety  by  this  guarantee 
contracted  a  ^^  debt,"  payable  upon  a  contingency 
within  the  meaning  of  sect.  56  of  6  Geo.  4,  c.  16,  which 
enacts,  that  <<  If  any  bankrupt  shall,  before  the  issuing 
of  the  commission,  have  contracted  any  debt  payable 
upon  a  contingency  which  shall  not  have  happened 
before  the  issuing  of  sudi  commission,  the  person  with 
whom  such  debt  has  been  contracted  may,  if  he  think 
fit,  apply  to  the  commissioners  to  set  a  value  upon  sudi 
debt ;  or  if  such  value  shall  not  be  so  ascertained  before 
the  contingency  shall  have  happened,  then  such  person 
may,  after  such  contingency  shall  have  have  happened^ 
prove  in  respect  of  such  debt?" 
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Previous  to  this  act»  a  debt  on  a  guarantee  which  had        1833. 

not  become  absolute  before  the  bankruptcy  was  not        ^''^ 

proveable ;  and  there  has  not  been  any  decision  upon  this       Mybu 

point  under  the  act.  ,  «"t  ^^^"^ 

'^  In  the  matter 

Under  the  old  law,  it  was  not  the  nature  of  the  debt  of 

which  prevented  the  proof  in  tliese  cases,  but  because 
they  were  contingent  This  appears  from  all  the  de- 
cisions, ex  pcaie  Adney^  Cooper ,  462 ;  ex  parte  MineU^ 
14  Ve8. 189 ;  and  ex  parte  M^MiUany  Buck,  287. 

The  56th  section  follows  in  a  string  of  clauses  {a)  re- 
lating to  transactions  of  the  same  character^  and  refers 
to  any  sort  of  obligation  to  pay  money,  though  the 
amount  or  chance  of  payments  are  not  ascertained  at  the 
time  of  the  bankruptcy. 

[Sir  J.  Croe$ :  — *  This  is  an  undertaking  to  make  up 
any  deficiencies.  How  can  it  be  a  debt,  or  capable  of 
valuation^  before  the  deficiencies  are  known  ?] 

The  application  is  under  the  second  part  of  the  clause. 
The  contingency  having  happened^  the  amount  is  ascer- 
tained for  which  the  proof  is  sought. 

Ex  parte  TindaUy  Mowt.  462,  is,  however,  in  effect 
a  decision  in  favour  of  this  proof;  for  there  the  only 
difficulty  upon  which  the  argument  proceeded  was,  whe- 
ther it  was  capable  of  valuation  at  the  bankruptcy ;  but 
the  contingency  having  happened,  the  proof  was  ad- 
mitted. So,  in  the  present  case,  the  only  objection  to 
the  proof  under  the  first  branch  of  the  section  is  the 
difficulty  of  valuation ;  but  that  difficulty  is  wholly  re- 
moved by  the  contingency  having  happened ;  and  then 
it  is  within  the  second  branch. 


(a)  Sect  51,  debts  at  a  future  day  certain;  sect  59,  suretiec; 
sect  59,  bottomiy  and  respondentia;  sect.  54  and  55^  annuities. 

r8 
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1883.  lErskinej  C.  J. : — Ex  parte  Tindall{a)  was  a  covenant 

■■      ■         to  pay  a  specific  sum  twelve  months  after  death ;  but  the 
M^s^      debt  there  was  already  incurred. 

and  others.  Sir  J.  Cross :  —  Is  a  guarantee  a  contract  of  debt?] 
In  the  matter  ° 

of 

SuDELL.  Yes;  the  obligation  exists  in  presently  though  not  to 

be  called  into  effect  until  the  principal  fails  to  pay. 

And  in  ex  parte  TindaU  {a)  it  is  decided,  that  it  is  not 

necessary  that  it  should  be  a  debt,  technically  so  called^ 

as  that  is  merely  tlie  form  of  action ;  but,  in  substance, 

that  the  covenant  to  pay  at  his  death  constituted  a  debt 

within  the  meaning  of  the  act.     The  contingency  might 

bave  happened  the  very  day  after  the  bankruptcy;  and, 

in  that  case,  upon  what  principle  is  the  creditor  to  be 

deprived  of  his  right  to  participate  in  the  dividend,  or 

the  bankrupt  to  be  exposed  to  future  liability  ? 

Mr.  Montagu  and  Mr.  G.  Richards^  contra :  — 

There  are  two  requisites  to  entitle  the  petitioner  to 
prove.  1st,  There  must  be  a  debt  contracted.  2dly, 
The  contingency  must  be  capable  of  valuation.  There 
are  not  either  of  these  requisites. 

1st,  There  is  not  a  debt  contracted.  That  there  is 
not  any  right  upon  which  indebitatus  assumpsit  on  debt 
or  covenant  for  a  sum  certain  could  at  the  time  of  the 
bankruptcy  be  maintained,  cannot  be  doubted,  which, 
by  the  statute,  and  by  the  principle  of  it,  as  considered 
in  ex  parte  TindaU  (a),  is  the  test  of  the  application  of 
the  statute.  In  ex  parte  TindaU  (a)  the  judges  say,  <<  A 
covenant  to  pay  a  sum  of  money  constitutes  a  debt,  and 
an  action  of  debt  so  called  may  be  maintained  upon  it.'' 

In  Bire  v.  Moreau^  4  Bing.  58,  it  is  decided,  that 
costs  on  a  judgment  signed  after  the  bankruptcy,  upon 
a  verdict  before  the  bankruptcy,  were  not  proveable. 
It  was  said  in  argument,  "  The  defendant's  costs  were 

(a)  M<mt.  469. 
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a  debt  depending  on  a  contingency,  (namely,  the  con-        1833. 
tingency  of  a  motion  for  a  new  trial  being  made  and 
refused,)  and   as  such   might  have   been  valued  and        Myers 
proved  under   6  Geo.  4,  c.  15,  s.  56,   the  costs  were  iq^^J^  matter 
an  inchoate  debt,  for  which,  after  judgment,  the  defen-       ^  of 
dant  might  have  sued.     He  was  entitled,  therefore,  to 
have  it  valued  under  the  commission,  like  any  other 
contingent  debt,  and  could  not  resort  to  an  execution." 
But  the  Court  said,  <<  The  costs  are  not  a   debt  con- 
tracted.    There  is  no  contract  between  the  parties  in 
respect  of  their  costs.    The  costs  do  not  arise  out  of 
any  contract  on  a  contingency,  such  as  a  policy  of  in- 
surance :  upon  which  a  loss  occurring  after  the  bank- 
ruptcy might,  perhaps,  be  proveable  under  the  com« 


mission." 


In  Attwood  V.  Partridge^  4  Bing.  209,  a  trader  cove- 
nanted for  the  due  payment  by  a  debtor  of  the  premiums 
upon  a  policy  of  insurance,  to  secure  the  debt,  and  the 
trader  became  bankrupt,  and  it  was  decided  that  the 
certificate  was  not  a  bar  to  an  action  of  covenant  by  the 
creditor  for  payments  of  premium  accruing  due  after  the 
bankruptcy.  The  Court  says,  "  This  is  not  a  debt.  Upon 
Bobinson's  failing  to  pay  the  premium,  the  plaintiflfs  were 
entitled  to  recover  from  the  defendant  unliquidated 
damages,  the  amount  of  which  might  have  varied  ac- 
cording to  circumstances.  If  Mobinson  continued  alive, 
as  was  found  by  the  jury,  the  amount  would  have  been 
the  premium  paid  by  the  plaintiifs.  If  Bobinson  had  died, 
it  might  have  been  the  whole  sum  insured.  How  is  it 
possible  then  to  say,  that  this  was  a  debt  due  from  the 
defendant.  In  ex  parte  Adney  (a)  the  bankrupt  undertook 
to  pay  a  sum  certain,  in  case  his  principal  failed  to  do 
so,  a  sum  which  could  not  be  varied  by  circumstances. 

(a)  Cowp.  436. 
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1883.        It  was  not  a  debt,  but  a  mere  claim  for  unliqaidated 

""""        damages." 

My£rb  III  Yailop  ▼.  Ebers^  1  Bam.  Sf  Ad.  698,  Ebers  under- 

and  others,     ip^j^  y^^^  ^^  ^  settle,  with  certain  bankers,  a  balance 
In  the  matter  ^ 

of  due  to  them  cm  an  acceptance  of  ^.'s,  but  be  n^lected 

SvoBLL.  ^  ^^^  ^  ^^  Yg^  and  gave  to  A*  a  new  undertaking 
to  deliver  up  to  him  his  acceptance  within  a  month,  or 
give  a  bond  of  indemnity,  but  does*not  peifcrm  either, 
and  the  banker  sued  A. ;  and  pending  a  rule  fen:  a  new 
trial,  Ebers  became  bankrupt,  and  it  was  decided  that 
the  certi&ate  was  not  a  bar.  The  Court  said,  <^  Seo 
tion  56  applies  cmlj  where  the  bankrupt  becomes  liable 
on  a  contingency,  where^  on  the  occurrence  of  particular 
circumstances  which  are  uncertain,  responsibility  attaches 
to  him.  But  here  the  liability  of  the  defendant  to  pay 
the  plaintiff  attached  immediately  on  die  plaintiff  taking 
the  bill  up,  and  before  that  time  the  defendant  had  not 
contracted  any  debt  with  the  plaintiff,  payable  upon  a 
contingency,  according  to  this  section  of  the  statute ; 
could  the  plaintiff  then  have  come  under  the  general 
clause  (sect.  46),  as  a  creditor  of  the  bankrupt,  to  prove 
this  demand  on  cath  Y* 

In  BoGfrmooi  t.  2iik«A,  9  B.  jr  C  145,  it  was  decided, 
that  a  demand  Car  goods  bargcdned  and  scdd,  to  be  deli- 
vered at  a  fotnne  day,  which  is  after  the  commission,  is 
not  pnovieabie  as  a  comingent  debt,  (tf )  Lord  Tenierdai 
said,  <<  The  right  of  the  plaintiff  to  maintain  this  action 
depoided  upon  the  questioo,  Whether  he  could  or  could 
not  have  proved  fats  demand  under  the  commission  of 
bankrupt  issued  against  the  defendant?  It  appears  to 
us  impossible  that  he  ehould  so  prove  it ;  for  at  the  time 


(a)  See  ex  parte  Barker^  9  Ve^ey^  1 10,  as  to  contingency  not  being 
limited  to  timer 
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when  the  oommission  issued  it  was  uncertain^  not  only        1833. 

what  amount  of  damage,  but  whether  any  damage  would        ' 

be  sustained.''  M^as^ 

It  was,  however,  settled  by  this  Court,  in  ex  parU  ,  ^^  others. 

'^  In  the  matter 

Thompson  (a),  that  there  must  be  a  debt  contracted.     In  of 

that  case  the  bankrupt  hod  covenanted,  as  surety  for  the  Sudbll. 
grantor  of  an  annuity,  that,  upon  default  by  the  prin- 
cipal, he  would  pay  the  annuity;  and  there  was  no 
default  before  the  bankruptcy ;  and,  after  the  first  quarter 
became  due,  the  grantee  applied  to  prove  the  value  of 
the  annuity,  as  a  contingent  debt,  and  for  the  quarter 
due  at  the  time  of  tendering  the  proof;  but  the  Court 
determined  that  there  was  no  debt  contracted — that  it 
was  merely  a  contingent  liability  sounding  in  damages, 

If|  therefore,  this  demand  is  proveable,  the  words 
<^  contracted  a  debt"  must  be  read,  contrary  to  all 
kgal  construction  and  decided  authority,  '<  contracted 
a  liability ;"  for  a  guarantee  is  a  mere  liability,  upon 
which  damages  only  can  be  recovered*  It  is  not  a  debt 
contracted  upon  a  contingency  within  the  meaning  of 
the  act,  but  a  mere  contingency  whether  it  ever  will  be 
a  debt. 

But,  2dly,  It  is  incapable  of  valuation.  How  can  the 
chance  of  a  man  being  able  to  pay  or  not  at  a  particular 
day  be  valued  ?  It  is  different  to  the  case  of  a  covenant 
to  pay  on  the  death  of  the  party,  which  is  a  contingency 
certain  to  happen,  and  is  easily  capable  of  valuation, 
and  is  valued  every  day,  and  was  valued  by  an  actuaiy 
in  ex  parte  TindaU.  (b)  But  when,  as  in  this  case,  and 
in  ex  parte  Davu^  MonL  29T,  which  was  a  contingency 
dependent  upon  the  separation  of  husband  and  wife, 
and  of  a  widow's  not  marrying,  upon  which  the  actuaries 
stated  that  they  were  unable  to  estimate  the  value  of  the 

'I  ■  I         ■■■■  ■  ■      ■  I         !■  -  I  ■      ■       -  ...  ■  ■ 

(a)  AnU, p.Sl9.  ib)  M<mt.462. 
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1833.       ooDtingency,   the  Court  held  that  the  debt  was  not 

proveable ;  the  Court  expressly  say,  •*  It  is  our  clear 

Myers        opinion,  that  the  statute  contemplated  only  such  con- 

and  others,     tincencies  as  are  capable  of  valuation." 
In  the  matter        ^  '^ 

of  That  the  legislature  never  contemplated  cases  of  this 

K  UDELL.  nature  will  appear  from  the  evils  which  would  result 
supposing  it  was  the  law  that  such  cases  were  within 
the  statute.  If  the  holder  of  a  bill  not  due  at  the 
time  of  the  bankruptcy,  by  virtue  of  a  guarantee  by  a 
third  party  to  pay  if  the  acceptor  do  not  pay,  is  entitled 
to  prove^  and  the  commissioners  are  to  estimate  the  pro- 
bability of  payment  by  the  acceptor,  they  will  be  entided 
to  summon  the  acceptor,  and  examine  into  all  his  con- 
cerns, hLs  responsibility  or  probable  insolvency,  and 
every  fact  necessary  to  enable  them  to  form  a  correct 
valuation,  as  a  law  without  a  power  to  enforce  it  would 
be  a  dead  letter ;  and  the  same  right  would  exist  even 
if  there  were  fifty  indorsers ;  and  the  bill-holder  might 
receive  a  dividend  on  a  guarantee  under  a  commission, 
when  in  fact  there  might  not  ultimately  be  a  farthing 
due,  as  the  bill  at  maturity  might  be  paid  by  the 
acceptor. 

[Sir  George  Rose:  —  Such  a  guarantee  would  be 
the  same  as  an  indorsement;  the  whole  would  be 
proved ;  but  the  dividend  might  be  reserved  till  it  was 
ascertained  whether  the  bill  would  be  paid.] 

So,  in  the  present  case,  it  is  not  within  either  the 
words  or  spirit  of  either  part  of  the  clause,  and  is, 
according  to  the  decided  cases,  not  proveable. 

Feb.  15.  Mr.  Kindersley  in  reply :  — 

If  this  is  not  a  "debt"  within  the  strict  legal  meaning 
of  the  word,  it  is  such  a  liability  as  was  in  the  contem- 


CASES  IN  BANKRUPTCY.  287 

plation  of  the  le^lature  intended  to  be  included  in  this        I8S3. 

remedial  clause,  the  words  being,   a  debt  contracted 

depending  upon  a  contingency.  Myers 

The  intention  of  the  statute  was,  that  the  creditor  ,  "*t  °^**®"; 

'  In  the  matter 

should  share  the  dividend,  and  the  bankrupt  not  be  of 

liable  to  pay,  when,  by  the  act  of  the  law,  he  is  deprived         »»«"•• 
of  all  means  of  payment. 

The  provision  was  intended  to  be  more  extensive, 
and  to  include  the  contingencies  depending  upon  bot- 
tomry and  respondentia  bonds,  which  are  confined  to 
losses  that  are  incurred  after  the  bankruptcy. 

Erskine,  C.  J. :  —  2%ft.  18. 

The  petitioners  claim  to  prove  upon  a  guarantee. 
Under  this  guarantee  several  bills  were  drawn  by  Lyne 
and  Thomas  SudeU  on  the  petitioners,  the  whole  of 
which  have  been  paid^  except  the  balance  now  sought 
to  be  proved.  The  question  arises  on  the  construction 
of6G.  4,  cl6,  s.  56. 

It  was  objected,  that  as  the  bills,  which  form  the 
balance  sought  to  be  proved,  bad  not  become  due  at 
the  time  tlie  commission  issued,  there  was  not  any  debt 
cofiiractedi  and  that  to  constitute  a  debt  payable  upon 
a  contingency  there  must  be  a  debt  contracted,  and  not 
a  mere  liability.  Now,  in  this  case,  although  the  biUs 
had  not  become  due  before  the  commission,  they  had 
before  the  proof  was  tendered  by  which  the  contingency 
had  happened.  But  it  was  contended,  that  if  it  could 
not  be  proved  under  the  first  part  of  the  clause,  it  was 
not  proveable  under  the  last  part,  for  that  it  must  be 
such  a  debt  as  was  capable  of  valuation  at  the  time  of 
the  commission ;  but  that  does  not  appear  to  me  to  be 
the  sound  construction ;  for  where  the  contingency  has 
happened  before  the  proof,  any  di£Sculty  of  valuation  is 
removed. 
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18S8.  Under  the  7th  0. 1.  this  liBbili^  oould  not  be  proved 

""""^        under  section  If  making  biUs,  though  not  dae  at  coin- 

Myera        mission,  proveable ;  but  there  is  some  difference  between 

and  oihcn.     ^  words  of  thai;  act  »id  the  words  of  section  61  of  the 
In  the  matter 

of  present  act;  and  the  differenoe  might  afford  an  aiga* 

ment  whether  a  proof  on  these  bills  might  not  be  made 
under  section  51 ;  but  it  is  unnecessary  to  advert  to 
that,  as  I  am  clearly  of  opinion,  that,  under  the  latter 
part  of  section  56,  the  contingency  having  happened^ 
this  debt  is  proveabls. 

In  ex  parte  LewiSp  MonL  (f  M*  426,  the  bankrupt, 
as  surety,  covenanted,  that  in  case  default  was  made  by 
the  principal  on  a  day  certain  he  would  pay  the  amount ; 
but  the  day  of  payment  had  not  arrived  at  the  bank- 
ruptcy; and  in  Uiat  case  ex  parte  TindaU  (a)  Bsxdex  parte 
Grundy  {b)  were  referred  U> ;  and  the  Vice-Chancellor 
decided  that  the  debt  was  proveable  ijnder  section  56,  as 
a  oontingent  debt*  Those  cases  appear  to  me  to  be 
directly  in  point,  and  therefore  the  debt  pnoveaUe  under 
the  second  branch  of  the  clause* 

In  ex  parte  Grundy  (b)  the  whole  question  seems  to 
have  been,  whether  the  commissioners  could  set  a  value 
before  the  contingency  happened  i  and  the  Xx)rd  Chan* 
cellor  says  it  is  not  necessary  &r  the  conunissioners  to  set 
a  value  upon  a  contingency  which  has  happened. 

And  upon  looking  st  the  statute  itself  the  object  of 
the  legislature  is  <de<ur.  It  is  obvious^  from  the  clauses 
immediately  precedii^  section  56,  viz.  section  51,  as  to 
debts  payable  at  a  future  day  certain — section  52,  as 
to  sureties  and  bail —^  section  58,  8&  to  bottomry  and 
respondentia  bonds  *-^  and  sections  54  and  55,  the  an- 
nuity clauses, -*- diat  it  was  not  the  intent  of  the  l^gis* 
lature  to  c(»fine  the  open^on  of  section  56  to  what  are 
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stricdy  debts,  and  for  whidi  an  action  of  debt  could  be        1833. 
brought;  but  it  doubtless  was  to  relieve  the  creditor,  by      _ 
enabling  him  to  prove  in  respect  of  any  dealing  which        Mysib 
in  equity  or  law  would  end  in  a  debt,  and  share  in  the  i^^^^l^^ 
dividend ;  and,  on  the  other  hand,  to  relieve  the  bank-  of 

rupt  from  all  liabilities*  Indeed,  it  appears  clear^  from 
the  language  of  section  ill,  which  enacts,  ^^  that  any 
-p&caoa  who  ^11  have  given  credit  to  the  bankrupt 
upon  valuable  consideration,  &r  any  money  or  other 
matter  or  thing  whatsoever  whidi  shall  not  hare  become 
payable  when  sudi  bai^mpt  committed  an  act  of  bank- 
ruptxy,  shall  be  entitled  to  prove  and  receive  dividends, 
deducting  only  thereont  a  robate  of  interest  to  the  time 
the  debt  would  have  become  payable  aooording  to  the 
terms  upon  which  it  was  contracted  "  —  it  is  quite  dear 
ail  parties  to  a  bill  of  exchange^  such  as  a  distant  in- 
dorsee, might  under  that  section  have  proved  against 
the  drawer  or  a  previous  indorsee  as  a  ddit,  befixe  the 
bill  became  doe;  although  it  is  equally  dear,  on  the 
authorities,  that  the  holder  could  neither  have  main- 
tained an  action  of  debt  or  inddritaius  autm^psit.  The 
clause  provides,  that  the  party  is  to  be  paid  the  dividend^ 
but  that  a  rebate  of  interest  shall  be  deducted  far  the 
time  it  had  to  run.  And  in  section  66  the  l^islature 
contemplated  proofs  on  all  liabilities  to  be  afterwards 
converted  into  debts.  And  the  valuation  of  such  liabilities 
is  tantamount  to  the  deduction  of  a  rebate  of  interest, 
when  the  time  of  payment  is  certain,  as  diieoted  in 
section  51.  And  this  is  indeed  apparent  horn  ets  parte 
TindaU  (a) ;  for  although,  in  the  early  part  of  the  judg- 
ment, the  Cliief  Justice  says  that  an  action  of  debt  will 
lie  on  a  covenant,  yet  he  afterwards  says,  <*  There  may 

be  a  doubt,  whether  an  action  of  debt,  technically  so 

«— ——^——^■^^i^^^— —^^i—^^^——^^»i^»»— —————— ^^j^—       »^-—   ■ 

(a)  Mont.  462. 
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1833.  called,  would  lie  against  executors  upon  such  a  cove" 

""*  nant.  because  debt  would  not  have  lain  airainst  the 

Myees  testator  himself  ( WentwortJCs  Office  of  Executors,  232, 

and  others,  ^nd  Perrott  v.  Austin^  Cro.  EHz.  128) ;  though  Lord 

xn  voe  AufttccF 

of  MamfiMj  m  Plumer  v.  Marchanty  above  cited,  speaks 

very  lightly  of  the  latter  case  of  Perrott  ▼•  Austin  ;  and 
even  in  the  case  itself  there  is  a  note  at  the  end,  making 
a  quaere  to  one  of  the  reasons.  But  those  authorities 
are  merely  the  form  of  actions,  whether  it  should  be 
debt  or  covenant^  and  do  not  affect  the  substance  of  the 
case,  which  is.  Whether  a  sum  of  money  is  payable  by 
the  contract  ?  And  in  the  case  referred  to  in  LeonartFs 
Reports  it  is  said,  that  the  word  covenant  sometimes 
sounds  in  covenant,  sometimes  in  contract,  according  to 
to  the  subject  matter. 

<*  But  we  do  not  form  our  opinion  upon  the  technical 
ground^  that  an  action  of  debt  will  lie  in  point  of  form, 
but  upon  the  substance  and  effect  of  an  absolute  cove* 
nant^  that  a  man  s  executor  should  pay  a  sum  of  money 
to  certain  persons  upon  certain  trusts^  which^  in  our 
opinion,  constitutes  a  debt  Then,  if  it  be  a  debt  con- 
tracted, there  is  no  doubt  but  it  is  payable  on  a  contin- 
gency. There  is  one  contingency  as  to  the  distance  of 
time  at  which  it  is  payable,  depending  on  the  life  of  the 
bankrupt;  and  another^  whether  the  wife  or  any  children 
be  alive  at  the  death  of  the  bankrupt,  so  as  to  be  entitled 
to  the  benefit  of  it. 

<<  It  is  possible  that  the  contingency,  as  to  who  shall 
have  the  benefit  of  it^  may  never  happen  at  all ;  which 
would  be  the  case  if  the  wife  should  be  dead,  and  there 
should  be  no  children  at  the  death  of  the  bankrupt. 

"  But  it  has  been  urged,  that  this  is  not  a  contingent 
debt  within  the  meaning  of  the  act  of  parliament,  be- 
cause it  is  uncertain  whether  the  debt  will  ever  be  pay- 
able or  not ;  we  think,  however,  that  uncertainty  affords 
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no  reason  why  it  should  not ;  neither  the  words  nor  the        1838. 
spirit  of  the  act  require  such  a  restriction  upon  con-        — 

.Ex  parte 

tingent  debts.  '  Mye&s 

"  It  surely  would  put  too  narrow  a  construction  upon  ,  *"^  othew. 
J  r  /?     J  1"  *"®  matter 

the  words  of  the  act  to  hold,  that  they  are  to  be  confined  of 

to  cases  where  the  event  upon  which  the  contingency 
rests  must  happen  sometime  or  other,  and  that  because 
such  event  may  never  happen  the  debt  is  not  to  be 
taken  as  payable  on  a  contingency ;  for  though  the  debt 
may  never  be  paid,  it  is  nevertheless  payable  if  the  con* 
tingency  does  happen,  and  as  such  it  is,  strictly  and  pro- 
perly speaking,  payable  on  a  contingency." 

The  judgment,  therefore,  proceeded,  not  on  the  form 
of  action,  but  that  in  substance  it  was  a  sum  of  money 
payable  on  the  contract  upon  a  contingency.  So  in  this 
case  the  substance  is,  whether  there  is  a  contract  which 
would  afterwards  be  converted  into  a  debt. 

Before  the  statute,  it  never  was  argued  that  a  gua- 
rantee was  not  proveable  because  it  was  not  a  debt ;  but 
the  objection  was,  that  it  was  a  contingency,  as  in  ea; 
parte  Minett  (a),  and  ex  parte  Garland,  (b) 

I  am  of  opinion,  therefore,  that  the  sum  due  on  the 
guarantee  ought  to  be  proved  under  the  commission. 

Sir  John  Cross:  —  I  entirely  concur  that  the  proof 
ought  to  be  admitted,  and  principally  for  the  reasons 
stated  by  the  Chief  Judge.  I  forbear  giving  any  other^ 
as  I  observe  the  counsel  are  not  here. 

Sir  George  Rose : — I  entirely  concur.  I  never  knew  it 
doubted  that  a  debt  on  a  guarantee  when  the  contingency 
had  happened  could  be  proved.  I  recollect  fifty  of  such 
cases :  it  was  the  constant  practice  of  the  commissioners 

(a)  14  Vei.  189.  (h)  S  R0Se,  361. 
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1838.       to  admit  audi  proo&     In  all  the  cases,  from  ex  parU 

'-"-^        Adney  (a)  and  tx  parte  MiwU  {b)y  no  man  erer  thon^t 

Myees        of  objecting  that  a  guarantee  was  not  a  debt;  bat  the 

I  *°^  ^^ttt'     ^'^^^  ^As  as  to  its  being  a  oondngenqr.    Suppose  the 

of  common  case  of  an  ^igagement  to  rq>hice  stock:  that 

engi^ement  is  not  a  debt;  yet  it  was  always  proreable^ 

and  why  is  it?    Because  it  was  a  &ir  equitable  engage- 

nent,  which  woold  be  available  against  assets. 

It  wonld  have  been  better  if  the  kgislatore  had 
sdopted  the  language  used  by  the  King's  Bench  in  ex 
parte  Adneji*  (a) 

Proof  admitted. 


C.  R.       ^  parte  SIR  C.  MARSHALL  and  another,  Sheriff 

March  22f  of  Middlesex.  —  In  the  matter  of  FOX. 

1833. 

uS^Jhad     ^  WRIT  oifi.fa^  at  the  suit  otMalumeyy  for  S,800/L, 
given  an  in-       against  the  goods  of  Sewerkrqpf  was  directed  to  the 
and  the  amount  Sheriff  of  Middlesex,  by  whom  it  was,  on  the  30th  of 
^ot'tS^^  J««e  1881,  duly  executed. 
the  Court  di-  After  it  had  been  executed,   a  commission  issued 

lected  a  cl&im 

to  be  entered,     against  Sewerkropy  under  which  Fox  and  Frost  were 

chosen  assignees,  and,  as  such  assignees,  claimed  the 
goods  seized. 

On  the  12th  of  October  1831,  Fox  and  Frasi  executed 
a  joint  and  several  bond  to  the  sheriff  in  the  penal  sum 
of  2,000/.,  with  the  following  condition ;  viz. 

^<  Whereas  the  above-named  sheriff,  by  virtue  of  his 
Majesty's  writ  oi  fieri  fcuAas  to  him  directed  against  the 

(a)  Cowpcr^  462.  (^14  Tetr.  1S9. 
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goods  of  Sewerkrpp^  retonutble  on  the  2d  day  of  No-        1833* 

vember  next,  at  the  suit  of  Mahoneyj  for  3,800/^^  hath         

seized  and  taken  in  execution  dirers  goods  and  chattels     MAasHALt 

of  Sewerkrop :  and  whereas  the  said  sheriff  hath  received  |*"i*°?J^[l 

notice  that  Sewerkrop  hath  become  bankrupt^  and  the         j>f 

above-bounden  Fax  and  liraei  have  requested  the  said 

sheriff  to  quit  possession  of  such  goods  and  chattels,  and 

to  return  ntttta  bona  to  the  said  writ  <£  fieri  fcuAoM  ;  and 

they  have  proposed  to  indemnify  the  said  dieriff  for 

so  doing,  to  which  the  said  sheriff  hath  agreed :  Now, 

the  condition  of  the  said  obligation  is  such,  that  if  jPo^ 

and  JF^ast,  their  heirs,  execntDrs,  or  administrators,  or 

one  of  them,  do  and  shall,  from  time  to  time  and  at  all 

times  hereafter,  well  and  sufficiently  save,  defend,  keep 

harmless  and  indemnified  .the  said  sheriff,  his  under^ 

sheriff,  and  all  odiers  acting  under  tfaem  or  any  of  them 

in  the  execution  of  or  in  any  manner  relating  to  the 

said  writ,  from  and  against  all  losB,  charges,  damages, 

costs,  and  expenoes  which  diey  or  any  of  them  shall  or 

may  suffer,  sustain,  or  be  put  unto  for  or  by  reason  or 

means  of  quitting  possession  of  the  said  goods  aforesaid, 

or  of  returning  mUta  bona  to  the  Said  writ,  and  from  and 

against  all  costs  and  expences  of  defending  any  action  or 

actions  which  may  be  commenced  gainst  them  or  either 

of  them  on  that  account,  then  the  said  obligation  to 

be  void  and  of  none  effect,  otherwise  to  be  and  remain 

in  full  force  and  virtue/* 

The  sheriff  accordingly  quitted   possession  of  the 
goods,  and  returned  nutta  bona. 

On  10th  of  December  1831,  an  action  was  com- 
menced against  the  sheriff  by  Mahonegy  for  such  return. 

On  1st  day  of  May  1832,  a  fiat  issued  against  jRxp, 
under  which  he  was  declared  a  bankrupt. 

On  7th  day  of  February  1838,  JlfoAoney's  action  was 
tried,  and  a  verdict  found  against  the  sheriff  for  800/. 


Fox. 
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1833.  On  9tli  day  of  February  1833,  the  petitioner  applied 

■"~"        to  prove,  under  the  fiat  against  FoXy  the  sum  of  1,000/., 

2?jr  parte        ,  ^  . 

Marshall      the  amount  of  the  verdict  and  costs. 

and  another.        jyj^^  Commissioner  Merivale  referred  the  application 
In  the  matter  ,  ,  ,  ^  ^^ 

of  to  a  subdivision  court  (a),  who  rejected  the  proof. 

On  the  I5th  of  March  1833,  at  a  dividend  meeting 
under  the  fiat  against  JPox,  die  petitioner  applied  to 
enter  a  claim  until  the  judgment  of  the  Court  of  Review 
was  obtained,  which  the  commissioner  refused,  and 
ordered  a  dividend  without  any  reservation  for  the  peti- 
tioner's claim. 

The  petitioner,  on  the  same  day,  and  before  any  divi- 
dend was  paid,  gave  notice  to  the  assignees  not  to  pay 
the  dividends  until  the  judgment  of  the  Court  of  Review 
was  known. 

The  petition  prayed,  that  the  proof  might  be  admitted^ 
and  that  in  the  meantime  the  assignees  might  be  re- 
strained from  paying  the  dividends  without  reserving 
sufficient  for  the  dividend  upon  tlie  pedtioner's  proof, 
and  that  a  sufficient  sum  for  that  purpose  might  be  set 
apart  in  the  hands  of  the  accountant  general,  untilthe 
decision  of  the  Court  upon  the  petition  was  made. 

Mr.  Swansixm  and  Mr.  Montagu  for  die  peddon :  — 
The  quesdon  arises  on  sect.  56  of  6  Geo.  4,  c.  16, 
and  is  virtually  decided  by  the  case  o(  ex  parte  Myers  (ft) 
in  the  matter  of  Sudd^  in  which  it  was  decided  in  this 
Court,  on  the  15th  of  January  last,  that  a  debt  on  a 
guarantee  which  did  not  become  absolute  before  die 
bankruptcy  is  proveable  as  a  condngent  debt. 

The  words  of  secdon  56  are  as  follow :  <'  If  any 
bankrupt  shall,  before  the  issuing  of  the  comnussion^ 

(a)  }lit:  FcManque^  Mr.  Merivale,  and  Mr.  Holroyd, 
(6)  Anie^  S29. 
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Kave  contracted  any  debt  payable  upon  a  contingency         1833. 

which  shall  not  have  happened  before  the  issuins:  of        

such  commission,  the  person  with  whom  such  debt  has     Maeshall 
been   contracted  may,  if  he  think  fit,   apply   to   the    and  another. 
commissioners  to  set  a  value  upon  such  debt,  and  the  of 

commissioners  are  hereby  required  to  ascertain  the  value  ^^^* 
thereof,  and  to  admit  such  person  to  prove  the  amount 
so  ascertained,  and  to  receive  dividends  thereon ;  or  if 
such  value  shall  not  be  so  ascertained  before  the  con- 
tingency shall  have  happened,  then  such  person  may, 
after  such  contingency  shall  have  happened,  prove  in 
respect  of  such  debt." 

By  comparing  these  words  with  section  53,  relating 
to  bottomree  and  respondentia,  it  will  appear,  that  if 
the  following  words  in  the  beginning  of  section  56,  viz. 
<^  the  person  with  whom  such  debt  has  been  contracted  mayy 
if  he  think  JUj  opph^  ^  ^  commissioners  to  set  a  value 
upon  such  debty  and  the  commissioners  are  hereby  required 
to  ascertain  the  value  thereqfj*^  are  words  which  were 
intended  not  to  limit  but  to  extend  the  right  given  by 
the  subsequent  part  of  the  clause,  by  admitting  a  proof 
even  before  the  contingency  has  happened;  but  as, 
upon  the  admission  of  such  proof,  the  Court  would, 
according  to  the  doctrine  explained  by  Mr.  CuUen  in 
his  valuable  work  upon  the  bankrupt  cases  (a),  order 
the  dividend  to  be  retained  until  it  was  ascertained  to 
what  extent  the  claimant  was  damnified,  the  two  clauses 
will  virtually  have  the  same  operation,  viz.  that  before 
the  contingency  has  happened  the  creditor  may  claim, 
and  after  it  has  happened  the  claim  may  be  converted 
into  a  proof. 

The  Court  having  expressed  their  opinion  that  a  . 

(a)  See  CuUerCt  B.  L.  from  page  131  to  1.77. 

Vol.  I.  fl 
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1883.       claim  ought  to  be  entered,  Mr.  Ttciss  and  Mr.  Bogers^ 

for  the  respondent,  were  called  upon,  who  said,  — 

Ma&shall         The  Court  will  not  permit  a  claim  to  be  entered, 

irfhrmatt^r  ""^^  ^^  '^  satisfied  that  the  claim  is  capable  of  being 

of  raised  into  a  proof;   but  this  claim  can  never  be  so 

raised.     These  damages  can  never  be  so  proved ;  for  it 

is  not  a  guarantee  for  a  sum  certain,  but  merely  for 

unliquidated  damages,  as  appears  from  the  impossibility 

of  the  petitioner  now  sa3ang  what  sum  he  is  entitled  to 

daim;  and  if  this  proof  is  admitted,  damages  for  an 

assault,  or  for  any  case  where  unascertained  damage  is 

sustained,  may  be  proved. 

[Sir  George  Bose:  —  Suppose  this  was  the  case  of 
an  executor  administering  assets,  would  he  venture  to 
pay  simple  contract  debts,  without  reserving  a  fimd  to 
meet  this  daim  if  he  had  notice?  The  assignees  are 
now  distributing  the  bankrupt's  assets,  and  the  same 
equities  attach.] 

With  respect  to  section  53,  relating  to  bottomree, 
respondentia,  and  insurances,  the  very  permission  by 
the  legislature  that  the  clause  should  be  retained  shews 
that  it  was  not  intended  to  be  included  within  the 
provision  of  section  56. 

TTiey  then  cited  ex  parte  Lancaster  Canalj  Mont.  27; 
Taylor  v.  Young,  2  Moore,  340,  and  S  B,  8f  A.  529 ; 
and  ex  parte  Thompson  in  the  matter  of  Wyatt  and 
Thompson  (a) ;  and  said,  that  in  ex  parte  the  Lancaster 
Canal  Company  it  appeared  that  the  engagement,  being 
by  bond,  did  not  necessarily  include  it  within  section  56, 


(a)  Ante,  219. 
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and  that  from  Taylor  v.  Young  it  appeared  that  the  18SS. 

amount  claimed  could  not  be  severed  by  admitting  the  — — ^ 

proof  for  part,  and  rejecting  it  for  the  residue ;    and  Marshall 

even  if  in  the  present  case  the  value  of  the  ffoods  could  »nd  another. 

-                <     .                 1      1                                 1 ,  in  the  matter 

be  proved,  the  costs  clearly  were  not  proveable.  of 


Fox. 


Mr.  Swanston  in  reply :  — 

It  is  necessarily  insisted  that  there  can  never  be  a 
proof  upon  this  bond ;  that  is,  in  other  woi*ds,  that  the 
bankrupt  did  not  contract  a  debt  payable  upon  a  con- 
tingency. They  admit  that  it  was  a  liability,  but  con- 
tend that  it  was  not  a  contract  for  payment  of  a  sum 
of  money.  If  there  was  no  contract,  what  was  the 
bond  ?  There  was  a  contract  to  pay  a  sum  upon  a  con- 
tingency, which  brings  it  within  the  statute ;  if  not  on 
a  contingency,  it  is  proveable  without  the  act.  The 
statute  is  to  be  construed  beneficially  for  creditors. 

lErskine,  C.  J.: — But  it  means  for  the  general  body 
of  creditors.] 

So  it  will  act  beneficially  to  creditors,  by  giving  to 
all  an  equal  participation  according  to  their  moral 
rights.  To  exclude  this  proof  would  be  unjust ;  the 
creditor  would  be  deprived  of  his  dividend,  and  the 
bankrupt  lose  the  benefit  of  his  certificate.  All  cases 
of  contingency  were  intended  to-  be  included  within  the 
act ;  and  the  argument  that,  for  other  cases  similar  to 
the  present,  the  statute  contains  special  provisions,  has 
not  any  weight ;  for  the  general  provision  in  section  56 
was  introduced  to  apply  to  cases  which  might  exist, 
although  not  present  to  the  view  of  the  legislature  at 
the  time  of  framing  the  statute ;  but  all  which  we  now 
ask  is,  that  a  claim  should  be  entered  until  the  extent 
of  the  damage  is  ascertained,   and,   according  to  the 

s2 
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.  1883.        provisions  of  1  &  2  W.  4,  s.  31  (a),  that  a  sum  should 
""■"^        be  reserved. 

Ex  parte 
Marshall 
and  another         Erskine^  C.  J. : — It  is  quite  dear  that,  on  the  face  of 

^f  this  petition,  the  Court  cannot  now  determine  the  ques- 

Pox-  tion  of  proof,  for  the  bond  was  not  forfeited  before  the 

fiat;  and,  at  the  time  of  tendering  the  proof,  the  amount 

of  the  verdict  had  not  been  paid ;  but,  inasmuch  as  the 

damage  is  inchoate,  it  is  but  a  fair  protection  that  a 

claim  should  be  entered  upon  the  pnmd  facie  case  made, 

without  prejudice  to  the  ultimate  right  to  prove. 

Sir  John  Cross  concurred. 

Sir  George  Base :  — 

When  it  is  said  that  this  question  ought  to  be  decided 
according  to  legal  form,  and  by  the  nature  of  the  plead- 
ings at  law,  it  seems  to  be  forgotten  that  in  bankruptcy 
the  equitable  circumstances  are  always  considered,  and 
that  a  court  of  equity  would  not  permit  executors  to 
divide  the  assets  whilst  such  a  bond  as  this  existed. 

The  counsel  for  the  respondents  are  certainly  correct 
in  saying,  that  without  a  probability  of  this  claim  being 
raised  into  a  proof,  the  Court  could  not  arrive  at  the 


(a)  Sect.  31.  "  And  be  It  enact-  such  appeal  shall  be  disposed  of, 

ed,  that  if  such  commissioner  or  and  a  sum  not  exceeding  any 

subdivision  court  shall  determine  expected  dividend  or  dividends 

any  point  of  law  or  matter  of  on  the  debt  in  dispute  in  such 

equity,  or  decide  on  the  refusal  proof  may  be  set  apart  in  the 

or  admission  of  evidence  in  the  hands    of  the  said   accountant 

case  of  any  disputed  debt,  such  general  until  such  decision  be 

matter  may  be  brought  under  made ;  and  in  like  manner  there 

review  of  the  Court  of  Review  may  be  an  appeal  on  the  like 

by  the  party  who  thinks  himself  matter  of  law  or  equity  from  the 

aggrieved,  and  the  proof  of  the  Court  of  Review  to  the  Lord 

debt   shall    be  suspended  until  Chancellor.** 


CASES  IN  BANKRUPTCY.  249 

conclusion  of  directing  a  claim  to  be  entered.    I  do  not>        1832. 

however,  think  this  a  case  to  be  looked  at  as  a  mere        

indemnity  bond ;  for,  in  consideration  of  this  bond,  the     Ma&^all 

sheriff  parted  with  the  goods,  which  he  had  a  riffht  to  ,  mm*  mother. 
*^  .  ^     --^    ^  o  In  the  matter 

have  retained ;  and  it  may  be  difficult  to  say,  that^  inde-  of 

pendent  of  the  bond,  he  is  not  entitled  to  prove  for  the 
value  of  the  goods,  whatever  right  he  may  or  may  not 
have  to  prove  for  the  costs. 

The  proper  order  appears  to  me  to  be,  that  a  claim 
for  1,000/.  be  entered,  and  a  dividend  reserved  on  such 
claim  pari  passu  with  the  other  creditors ;  the  petition 
to  stand  over,  and  the  costs  reserved,  with  liberty  for 
either  party  to  apply. 

And  of  this  opinion  was  the  Court,  and  it  was 
ordered  accordingly. 


Ex  parte  ELLI&  —  In  the  matter  of  HOUGHTON        c.  r. 

and  WATTS.  FA.  14, 

1833. 

JhiOUGHTON  and  Watts  were  in  partnership.  A  solTcnt  part. 

Dames  had  been  in  the  habit  of  accepting  bills  for  the  an  act  of  bank- 

accommodation  of  Houghton  and  WattSy  who  had  pro-  ^ttodby'hia 

mised  to  irive  Davies  their  acceptances  to  them.  eo-partner^make 

^  °  .  the  firm  Jiable 

On  the  4th  of  January  18S2,  Houghton  committed  an  upon  a  bui  of 
act  of  bankruptcy  by  absconding.  exchaoge. 

On  the  5th  of  January,  Davies  called  upon  fVattSf 
and  stated  that,  as  Houghton  had  absconded,  he  should 
be  ruined,  as  he  could  not  pay  his  accommodation  ac- 
ceptances; and  Davies  requested  Watts  to  give  him 
either  money  or  acceptances,  in  order  that  he  might  be 
held  harmless. 

s  3 


and  another. 
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1833.  On  Uie  same  day,  JVaiis  accepted,  in  the  partnership 

name,  and  delivered  to  Davies^  three  bills  of  exchange  ; 

Ellis.        two  dated  December  31,  1831^  and  the  other  dated 
In  the^nutter  j„^  g,  ,882. 

Houghton  Davies  was  agent  in  London  for  BoUnson  in  York- 
shire, for  the  sale  of  goods,  and  was  laigely  indebted  to 
JBobinson. 

On  the  same  5th  of  January,  the  three  bills  were 
indorsed  by  Daviei,  and  sent  to  Bobinson  in  Yorkshire, 
without  any  notice,  either  of  the  act  of  bankruptcy  com- 
mitted by  Houghton^  or  of  the  mode  by  which  the  bilb 
had  been  procured. 

On  the  10th  of  January,  a  commission  issued  against 
Houghton  and  WtUtSf  under  which  the  commissioner  (a) 


(a)    Mr.  CommiHioner  Fane  the  Sd  of  January ;  that  Davies 

was  pleased  to  give  bu  reasons  had  notice  of  it,  and  on  the 

for  such  judgment  in  writing,  as  5th  procured   WaiU  to   accept 

follows : — '*  Mx.Robiiuon  claims  the  bills  in  question,  and  deliver 

to  prove  against  the  joint  estate  them  to  him ;  that  the  bills  in 

of  Houghton  and  WaUty  on  three  his  hands  could  not  have  been 

bills  of  exchange,  dated  ou  or  proved  against  the  estate,  either 

before  the  2d  January  185S,  and  because  he  had  notice  of  the 

accepted  in  the  name  of  the  prior    act    of    bankruptcy    by 

partnership.     These   bills  were  Houghton^  or  because  giving  the 

received  by  Mobinton,  in  York-  bills  was  a  fraudulent  preference 

shire,  on  the  7th  January,  being  under  the  circumstances ;    and 

remitted  by  one  Daviet,  who  was  then   they  insist  that   I    ought 

indebted  to  Robimon  upon  an  to    conclude    that   Mobhuon   is 

account  current.    They  were  to  chargeable   with  notice  of  the 

be  placed  to  his  (Davies)  credit,  facts  known  to  Daviei,     It  is 

Davics  is  still  indebted  to  RoUn"  not  necessaiy  for  me  to  express 

gon.    Upon  these  facts  Robinson  any  opinion  upon  the  questions, 

has  a  prim^  facie  right  of  proof  whether  Dapies  had  notice  of 

to  the  amount  of  the  bills.    The  the  act  of  bankruptcy,  or  whe- 

assignees,   however,    say,    that  ther  the  transaction  was  a  frau- 

Houghton  committed  an  act  of  dulent  preference,  because  I  am 

bankruptcy   by    absconding   on  of  opinion  that  enough  has  not 
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permitted  Eobinson  to  prove  on  the  three  bills.     This        18S3. 
petition  prayed  that  the  proof  might  be  expunged.  ■ 

Ellis. 
Mr.  SwanHoH  and  Mr.  Montagu  for  the  petition.  In  the  matter 

of 

As  soon  as  the  petition  was  opened,  Sir  George  Bose    ^^  another, 
intimated,  that  the  solvent  partner  could  not  make  the 
firm  liable  upon  a  bill  of  exchange,  after  an  act  of  bank- 
ruptcy committed  by  his  co-partner. 

As  this  objection  was  not  made  before  the  commis- 
sioner, the  petition  stood  over  for  the  consideration  of 
the  respondent's  counsel. 

Sir  John  Cross  said,  that  the  case  of  Lacy  v.  Woolcot^ 
2  D.SfR.  438,  seemed  in  favour  of  the  respondents. 


been  proved  to  enable  me  to  to  Bobmtonf  and  asked  for  an 

draw    any  inference  as  agsunst  advance  of  1,000/.  by  his  first 

iSo^tnion.  The  facts  proved  from  letter.     It  is  difficult  to  eon- 

which  I  am  asked  to  deduce  this  ceive  that  under  such  drcum- 

inference  agunst  Robinson  are,  stances  he  would  write  Robhuon 

1st,  that  there  wu  an  mUmate  word  that  be  had  sent  him  three 

conneetum   between  Davies   and  bad  bills.    I  am  aware  that  it 

Robinson,  Davies  being  Robin-  was  attempted  in  argument  to 

son's    agent   for    sales ;    and,  make  out  that  the  request  for 

Sdly,  the   letter  which  accom-  1,000/.  was  only  a  proof  of  the 

panied  the   remittance   of  the  artfulness  of  the  fraud ;  I  think, 

Ulls  was  dated  felsdy  the  id  of  however,  that  that  was  a  very 

January,  the  letter  having  been  strained  mterpretolion,  and  I  do 

written  dther  on  the  5th  or  6th,  not  adopt  it    Upon  the  whole, 

and  being  received  in  Yorkshire  I  am  of  opinion  that  no  suf- 

the  7th.    I  do  not  think  ^that  ficient  answer  is  given  to  Robin- 

dthcr  or  both  of  these  drcum-  son's  claim,  and  that  therefore 

stances  together  afford  the  in-  the  proof  must  be  admitted.    It. 

ference   required;   ii  would  be  will  of  course   be    subject    to 

qidle  as  reasonable  to  presume  the  account  between  hun  and 

that   Davies  withheld  the  truth  Davies. 
from  Robinson,  as  that  he  cotn^  "  R.  G.  C.  Fans." 

mumcaUd  it.    He  owed  money 

s  4 
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1833.  Oa  this  day  the  petition  came  on. 


Elus.  ^^*  Swanstan  and  Mr.  Montagu  for  the  petition :  — 

In  the  matter  Without  inquiring  what  dominion  the  solvent  partner 
HooGHTON  may  have  over  the  goods  of  the  partnership,  or  how  far 
an  ano  er.  ^  retiring  partner  may  from  want  of  notice  be  liable^ 
Feb.  14,  nftg,.  tjjg  dissolution,  for  debts  contracted  by  the  remain- 
ing partner,  it  has  been  long  settled  that,  after  the  dis> 
solution^  one  partner  cannot  make  the  firm  liable  by  a 
bill  of  exchange;  Kilgour  v.  Fitdyson^  I  H,  B.  155. 
^  An  action  by  the  indorsee  against  the  ostensible  in- 
dorsers,  who  also  appeared  to  be  the  drawers  of  a  bill  of 
exchange.  Money  counts.  Verdict  for  plaintiff.  The 
defendants  were  in  partnership ;  July  1787,  the  part- 
nership was  dissolved,  and  notice  given  in  the  gazette 
stating  that  all  demands  upon  the  firm  will  be  paid  by 
TTios.  Fifdyson^  who  is  empowered  to  receive  and  dis- 
charge all  debts  due  to  the  said  co-partnership.  At  the 
time  of  the  dissolution,  one  Scott  was  indebted  to  the 
partnership  in  758/.  In  September  1787,  Finlywn  drew 
the  bill  in  question,  in  the  name  of  the  late  partnership, 
on  Scott  for  304/.  25.,  which  Scott  accepted.  Finlyson 
indorsed  it,  in  the  name  of  the  partnership,  to  the 
plaintiff,  who  brought  tliis  action  against  all  the  partners 
on  Scott^s  bill,  which  remained  in  his  hands,  and  ob- 
tained a  verdict.  Rule  to  shew  cause  why  verdict  should 
not  be  set  aside.  Adair  and  Bond,  Serjeants,  shewed 
cause.  They  acknowledged  that  the  action  on  the  bill 
could  not  be  supported.  Abel  v.  Sutton^  H.  T.,  40  Geo.  3, 
1800,  3  E^.  N.  P.  Rep,  108.  An  action  by  indorsees, 
against  tlie  defendant,  as  surviving  partner  of  one 
PoyntCTf  upon  a  promissory  note  for  685/.  11«.  indorsed 
in  the  partnership  name  of  Sutton  and  Co.  The  in*- 
dorsement,  James  Sutton  and  Co.^  was  in  the  handwrit- 
ij9g  of  Poynter ;  and  it  had  not  been  made  until  nearly. 
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two  months  after  the  dissolution  of  the  partnership  had        18S3. 
been  advertised  in  the  gazette.     Zat&,  for  the  plaintifi^^ 
contended,  that  where  a  partnership  had  been  dissolved^        Ellis. 
and  one  of  the  partners  had  authority  given  him  to  settle  ^°  ^®  matter 
and  liquidate  the  partnership  accounts,  and  due  notice     Houghton 
to  that  effect  was  given,  (as  in  the  present  case,  in  the    *°   "'^   ^* 
same  advertisement   in    the   gazette  whidi  contained 
notice  of  the  dissolution  of  the  partnership,)  such  partner 
had  a  right  to  use  the  partnership  name  in  negotiating 
bills  or  securities  which  existed  previous  to  the  dissolu- 
tion, until  the  accounts  were  liquidated.    Lord  Kenyon : 
— I  am  of  opinion,  that  if  a  bill  is  sent  into  circulation 
after  the  dissolution  of  the  partnership,  all  the  partners 
must  join  in  the  indorsement,  and  one,  by  putting  the 
partnership  name,  cannot  bind  the  rest.      Verdict  for 
defendant." 

And  even  if  such  liability  could  in  general  be  created, 
it  could  not  exist  under  a  commission  of  bankruptcy,  to 
enable  the  bill-holder  to  charge  the  joint  estate,  which^ 
at  the  time  of  the  concoction  of  the  bill,  was  not  the 
joint  estate  of  the  two  bankrupts,  but  one  of  the  bank- 
rupts and  the  assignees*  Brigtaw  v.  PottSy  1 1  Ves.  88 ; 
Barker  v.  Goodairj  11  Ves.  78;  Dutton  v.  Morrison, 
17  Ves.  195;  In  re  Wait,  IJ.^W.  610. 

With  respect  to  the  case  of  Lacy  v.  WookoUy  2  IK 
if  R.  458,  to  which  the  Court  had  on  a  former  day  re- 
ferred, the  outgoing  partner  had  permitted  his  name  to 
be  used,  and  he  therefore  could  not  complain. 

Mr.  G.  Bichards  for  the  respondents :  — 
The  objection  now  taken  was  not  raised  before  the 
commissioner;  before  whom  the  only  objections  taken 
were,  that  DavieSy  at  the  time  he  procured  Watts  to 
accept  these  bills,  had  notice  of  the  act  of  bankruptcy ; 
that  the  giving  these  acceptances  was  a  fraudulent  pre-^ 
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.  Ellib« 


HoUOHTQIf 

and  inother* 


1883.       fiurenoe ;  that  Dames  could  not  have  prored ;  and  that, 
as  Daviei  was  Eobmson^s  agent^  the  notice  to  Dearies 
was  notice  to  Bobinmm.    These  objections  were  over- 
In  the  matter  ^\^  ^y  the  commissioner. 

With  respect  to  the  present  objection^  Bobinmm  was 
the  bond  fide  holderi  without  notice^  of  these  bills ;  and 
admitting,  for  the  sake  of  argument,  that  the  efiect  of  an 
act  of  bankruptcy  may  be  to  dissolve  the  partnership 
as  between  the  partners,  yet,  as  to  third  parties,  it  can 
have  no  effect  without  notice.  Disscdution  by  a  secret 
act  of  bankruptcy  has  at  least  the  same  effect,  as  to 
third  parties,  as  a  dissolution  by  act  of  the  partners. 

At'the  time.BoU9MOfi  received  these  bills,  Houghton 
and  Watte  appeared  to  all  the  world  as  partners.  Osborne 
V.  Harper,  5  East,  225;  Ooode  v.  Kerrieon,  5  B.SfA. 
157 ;  Williams  v.  Keets^  2  Sta.  290 ;  Fox  v.  Hanbury^ 
Cowpery  449;  Lacy  v.  Wookott,  2  DowL  8f  JR.  458; 
Craven  v.  Edmondson,  4  Moore  §*  P.  627,  were  cited. 


Up<m  pedtion 
to  expuDgea 
proof  OD 
grounds  not 

taken  before  the 

•   • 

oommimonery 

the  respondent 

will  have  his 

costs  out  of  the 

estate. 


Per  Curiam :  —  The  question  is,  .Whether  a  solvent 
partner  can,  after  an  act  of  bankruptcy  by  his  co-partner, 
bind  the  joint  property  ?  And  the  Court  is  of  opinion, 
that,  if  the  act  of  bankruptcy  is  followed  by  a  commission, 
he  cannot  The  assignees  are  tenants  in  common  of 
the  property  from  the  act  of  bankruptcy ;  and  the  proof 
must  be  expungeid. 

Under  the  peculiar  circumstances  of  this  case,  as  this 
point  was  not  raised  before  the  commissioner ;  and  if  it 
had,  the  party  might  not  have  come  here ;  the  costs  of 
the  respondent  must  be  paid  out  of  the  estate,  as  well  as 
of  the  assignees. 


CASES  IN  BANKRUPTCY.  265 


Ex  parte  EDWARDS-  —  In  the  matter  of  C.  R- 

HAMLIN.  ^??-?''» 


183S. 

Hie 


rn  ...  .  ,    'me  advertwe- 

1  HIS  was  a  petition  by  the  petitioning  creditor  and  ment  wfli  not 

other  creditors,  stating  the  adjudication  on  the  25th  in-  lequilteB  are  ^ 

stant,  that  the  debts  due  from  the  bankrupt  to  the  peti-  »^<^«>i*- 

tioners  amounted  to  3,3882.,  and  that  the  debts  of  the 

other  creditors  amounted  only  to  200/.;  that  all  the 

creditors,  excepting  those  to  the  amount  of  200/.,  had, 

at  a  meeting  of  creditors,  consented  that  the  commission 

should  be   superseded,  and  that  the  creditors  to  the 

amount  of  200/.  resided  so  &r  in  the  country  that  there 

had  not  been  sufficient  time  to  obtain  their  consent;  but 

that  the  estate  was  amply  solvent,  and  that  this  petition 

was  presented  with  the  concurrence  of  all  the  creditors 

at  the  meeting.     It  prayed  that  the  advertisement  in  the 

gazette  might  be  stayed. 

The  Court  refused  the  application^  saying  that  they 
never  stayed  the  advertisement,  except  in  the  case  of 
a  defect  in  one  of  the  requisites  to  support  the  com- 
mission. 

Mr.  Shapler  for  the  petition,  (a) 

(a)  See  er  parte  Bafimtein,  I  M,6f  B*  84. 
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C.  R.  Ex  parte  HICKS.  —  In  the  matter  of  SMITH. 

Feb.  16, 

1  HIS  was  a  petition  to  compel  Mr.  Murray  and  his 
Court  has  ^^  sons,  Solicitors  of  the  bankrupt,  to  pay  to  the  peti- 

ow*^»Ucitor    ^^^^^  *®  assignees  and  oflScial  assignee,  some  money 
torefundmoney,  of  the  bankrupt's  which  they  had  received  shortly  before 

merely  because       i_     i_      i 

he  is  solicitor        ulC  Dankruptcy. 

of  the  Court. 

Mr.  Boom  and  Mr.  Bethd^  for  the  petition,  stated 
that,  as  Messrs.  Murrays  were  solicitors  of  the  Court, 
there  was  jurisdiction. 

Mr.  Swanston  and  Mr.  Anderdon^  contra : 
Mr.  Murray  and  one  of  his  sons  are  solicitors  of  this 
Court,  but  the  other  son  is  not  a  solicitor.  The  affidavit  in 
support  of  the  petition  has  rashly  and  untruly  stated  that 
they  arc  all  solicitors.  The  affidavits  of  the  respondents 
have  not  taken  any  notice  of  this  allegation,  as  the  only 
evidence  of  it  is  the  record  of  the  Court,  to  which  the 
petitioners  do  not  think  proper  to  refer,  and  will  not 
venture  to  produce  ;  but  be  the  fact  as  it  may,  the  Court 
has  not  jurisdiction.  That  it  has  not  jurisdiction  if  they 
are  not  all  solicitors  is  clear :  it  never  has  been  supposed 
that  the  jurisdiction  in  bankruptcy  extends  to  strangers 
to  the  proceedings  under  the  commission ;  and  a  solicitor 
is  not  in  any  diffisrent  situation  from  a  stranger,  as  is 
manifest  from  the  Court  never  having  exercised  any  such 
jurisdiction,  unless  they  have  interfered  with  the  commis- 
sion. The  Court  will  always  be  cautious  in  assuming 
jurisdiction ;  and  it  never  was  assumed  by  the  Lord  Chan- 
cellor merely  because  the  respondent  was  a  solicitor  of 
the  Court.  But  even  if  the  Court  had  jurisdiction,  the 
interference  is  in  the  discretion  of  the  Court ;  and  the 
object  of  the  present  application  is  to  deprive  the  bank- 
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irupt  of  the  means  of  litigating  his  bankruptcy,   for        18SS. 
which  he  has  commenced  an  action,  which  is  to  be  tried      „ 

Ex  parte 

in  the  course  of  a  few  days.  Hicks. 

In  the  matter 
of 
The  Court  here  interposed,  and  said,  that  the  petition        Smith. 

ought  to  stand  over  till  after  the  trial. 

Sir  George  Bose  added,  that,  if  the  money  had  come 
into  the  hands  of  the  respondents,  as  solicitors  of  the 
Court,  and  the  validity  of  the  commission  was  estab- 
lished, it  might  possibly  be  contended  with  success,  that 
the  Court  had  jurisdiction;  but  if  the  commission  is 
determined  to  be  invalid,  will  the  payment  be  any  answer 
to  the  bankrupt  ? 

Tlie  petition  stood  over,  (a) 


Ex  parte  WILKINSON.  C.  R. 

March  21, 

1  HE  certificate  was  duly  signed  by  the  creditors,  and        1833. 
by  the  commissioner  Mr.  Fonblanquej  but  one  of  the  |,y  ^^I^of^ 
signatures  of  the  creditors  was  by  power  of  attorney.         i^Sfi^'  ^* 

As  there  was  not  any  affidavit  of  the  due  execution  mitted^although 
of  the  power  of  attorney  by  the  attesting  witness,  and  as  no*  rtrfdSy'** 
the  registrar  did  not  consider  it  dear  that  the  document  ^™^ 
was  a  sufficient  power  of  attorney  to  warrant  the  sig- 
nature of  the  certificate,  he  declined,  without  the  order 
of  the  Court,  to  pass  the  certificate. 

(a)  On  the  trial  of  the  action  the  bankrupt  succeeded,  and  the 
comniisfion  was  superseded. 
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1838.  The  foUowing  is  a  copy  of  the  powur  of  attorney : 

J"     "Z  **  1838,  in  Salonicas,  on  the  I7th  day  of  January, 

WiLKiMsoN.    personally  appeared  in  this  British  Consulate^  Mr*  fVU' 

liam  Bening  UeweOyn^  who  requested  a  power  of  attor* 

ney»  for  the  purpoaeof  signing  the  certificate  c^iZtcAortf 

Wilkin9on  a  bankrupt*     We  berd)y  make  this  present 

act;  naming,  at  the  desire  of  said  W*  B.  Llewellyn^  for 

diat  purpose,  Mr.  John  Simmons  of  London,  to  sign  a 

full  and  complete  discharge  for  the  debt  proved  by  the 

said  W,  B.  Uewdlyn  on  the  estate  c^  Richard  WWdmon; 

and  the  aforesaid  W,  B.  JUeweOyn  has  signed  the  present 

act  of  power  of  attorney  in  presence  of  us,  acting  consul 

of  this  office,  and  witnesses.     The  year  and  month  iU 

supra. 

'^  (Signed)       W.  B.  LkweUyn  (l.s.) 

«  Al  Auband, 

**  temoin  pour  la  signature  de  Mr.  Llewellyn. 

"  P^  Masse, 
**  temoin  pour  la  signature  ce  dessus  de 
"  Monsieur  UemeUyn. 

^^  Signed,  sealed,  and  witnessed  in  my  presence, 
<<  Salonica,  17th  January  1833, 

^  John  Chamaud,  A.B.C:' 


Mr.  Moniagu  applied  diis  day,  that  the  certificate 
might  be  allowed.  As  to  there  not  being  an  affidavit 
by  the  attesting  witness  of  the  due  execution  of  the 
power,  there  was  what  was  much  better,  the  official 
signature  and  seal  by  the  consul,  that  it  was  duly  made 
in  his  presence ;  but,  to  ^'emove  all  doubt^  he  read  an 
affidavit  of  a  merchant  in  London,  that  the  hand- 
writing was  by  the  attesting  witness  and  by  the  consul ; 
and  as  to  the  power  not  being  sufficient  for  the  signature 
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of  the  certificate,  whea  the    introduction  is  read,  the  1838. 

intention  is  clear^  like   the  interpretation  of  statutes,  „    ^. 

where  the  preamble  is  always  of  use  in  interpreting  the  Wilkxnbon. 
enacting  clauses.     And  of  this  opinion  was  the  Court, 
who  were  pleased  to  order  that  the  certificate  should  pass. 


Ek  parte  WAKEL— In  the  matter  of  BOOTH.  C.  R. 

March  7, 

X  HE  petitioner  was  a  solicitor  residing  in  the  country. 

T  i»  ^T_  -^^  iEj     '^  •    •         UjKMi  an  aflSda- 

In  suj^port  of  the  petition,  an  affidavit,  containing  vit  being  taken 

scandal,  sworn  by  Bobnan,  was  filed  by  the  petitioner's  ^^J^f^e"' 

Lond<m  i^nt.  This  affidavit  was  referred  to  Mr.  Gregg^  ^^Y*'.  ^^j 

who  reported  the  whole  scandalous.  for  all  oosta  and 

eipenoc8  as  b^ 
tveen  solicitor 

Mr,  M(nUagu  now  moved  to  confirm  the  report,  and  ^^  ^^^^ 
that  the  affidavit  therein  referred  to  might  be  taken 
oiF  the  file,  and  that  the  cosU  of  and  incidental  upon 
the  former  application  of  the  respondents,  and  the 
order  of  reference  herein,  and  of  such  reference  and  this 
application,  together  with  all  costs  and  expences  out  of 
pocket  in  consequence  of  the  filing  of  such  affidavit,  to 
be  taxed  a^  between  solicitor  and  client,  might  be  paid 
by  the  London  agent;  and  cited  ex  parte  Simpsofij 
15  Ves.  476,  and  ex  parte  Kirby,  Mont.  68,  in  which 
the  circumstances  were  very  similar  to  the  present,  as 
the  affidavit  in  that  case  was  made  by  the  solicitor's 
derk,  and  filed  without  his  knowledge ;  and  the  Court 
ordered  the  aolicitor  to  pay  the  costs,  expressing  doubt 
as  to  the  propriety  of  ordering  them  to  be  paid  by  the 
clerk  who  had  made  the  affidavit 
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1833.  Mr.  Parker^  for  the  agent,  said,  the  affidavit  had  been 

"■"""         prepared  by  the  deponent,  and  the  solicitor's  clerk  had 
Wake.        merely  accompanied  him  to  the  office  to  file  it,  without 
In  the  matter  \xs  having  been  seen  by  the  London  solicitor ;  that  the 
Booth,        application  for  costs  ought  to  be  made  against  the  soli- 
citor, and  not  against  the  mere  London  agent;  and 
that,  should  the  Court  be  of  a  different  opinion,  there 
was  no  circumstances  to  justify  the  application  for  the 
costs  as  between  solicitor  and  client. 

Per  Curiam :  ^^Tiie  only  person  responsible  to  the 
Court  is  the  solicitor  who  placed  the  affidavit  on  the 
file.  It  has  been  decided  that  the  deponent  is  not 
liable.  The  country  solicitor  had  no  opportunity  of 
seeing  the  affidavit;  and  as  the  agent  took  upon  himself 
to  permit  his  clerk  to  file  it,  he  must  pay  the  costs,  as 
prayed. 

Sir  John  Cross  added,  filing  a  scandalous  affidavit  is 
a  contempt  of  the  Court  which  can  only  be  purged  by 
the  party  pa}dng  full  costs. 

Ordered  as  moved. 
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Assignees. 


Ex  parte  RUPP.  —  In  the  matter  of  SMITH.  May  80, 

.  1832. 

A.  SOLE  surviving  assignee,  being  incapacitated  by  Removing. 

age,  ought  not  to  petition  to  be  dischai^ed  until  new 

assignees  have  been  appointed  to  supply  the  place  of 

those  who  are  dead« 

In  the  matter  of  .  March  22, 

jT  1832. 

UPON  application  made  that  the  seal  of  the  Court  Xneointment, 

might  be  affixed  to  a  certificate  by  country  commis-  certificate  of. 
sicMiers  of  the  choice  of  assignees :  Held,  that  the  seal  of 
the  C!ourt  must  be  applied  to  a  certificate  of  the  Court, 
certifying  the  appointment  by  the  country  commissioners. 
It  was  suggested  by  the  Court,  that  a  motion  and  affida- 
vit, verifying  the  signature  of  the  commissioners,  would 
bring  the  certificate  before  them. 

N.  B.  —  A  general  rule  was  afterwards  made  upon 
the  subject.  See  general  rule,  27th  Mardi  1832, 
Montagiiy  Appendix,  xxxix. 

JEx  parte  WYATT.  Feb.  7, 

A  1832 

A  COMMISSIONER  having  certified  that  the  busi-  Canyingon 

ness  of  the  bankrupt  might  be  carried  on  by  a  provisional  trade, 
assignee  beneficially  for  the  creditors,  the  official  assignee 
was  ordered  to  advance  funds  for  the  purpose. 

Vol.  I.  T 
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Assignees  —  continued. 


Feb.  28, 
1832. 

RemovaL 
CosUr 


Jan.  23, 
1832. 

How  estate 
vesting. 


Sept.21y 
1832. 

Petition : 
Form. 


June  19, 
1832. 


July  13, 

1832. 

Defect  in  sig- 
nature* 


Ex  parte  JAMES.  —  In  the  matter  of  DAVIS. 

xjlN  assignee  removed  for  the  benefit  of  the  estate  i» 
entitled  to  his  costs  out  of  a  fund  in  hand  before  it  is 
transferred  to  the  new  assignee. 
See  BobertSf  Buck.  465. 

Ex  parte  FALAR.  —  In  the  matter  of  ANDREWS. 

Order  for  new  choice  of  assignees  not  vacating  the 
assignment. 

Upon  the  removal  of  an  assignee^  and  the  appoint- 
ment of  a  new  assignee,  the  estate,  by  sect.  25.  of  the 
1  &  2  W.  4,  vests  in  the  new  assignee  by  operation  of 
law. 

Certificate. 


Ex  parte  PEARSE.  —  In  the  matter  of  FOXWELL. 

JL  ETITION  to  prove  a  debt  and  stay  certificate  should 
state  the  grounds  on  which  the  commissioner  rejected 
the  proof,  and  the  Court  refused  leave  to  amend. 
See  Buck.  94;  Cox^  308;  1  Bose,  274. 

Ex  parte  SKIPP.  —  In  the  matter  of  SINGLETON. 

A  PETITION  to  prove  a  debt  and  stay  certificate 
must  state  that  the  proof  will  turn  the  certificate. 

Ex  parte  MOULT.  —  In  the  matter  of  MOULT. 

Where,  to  the  signature  of  a  creditor  to  a  certi- 
ficate, the  date  of  the  year  was  omitted,  it  being  ascer- 
tainable by  dates  annexed  to  the  names  of  the  creditors 
preceding  and  following  that  of  the  creditor  in  question, 
the  general  order,  8th  August  1807,  was  dispensed 
with,  and  the  commissioner  was  directed  to  sign  the 
certificate. 


NOTES.  26S 

,  Ceijtificate — amtitated. 


Har  parte  REYNOLDS.  j^^^^ 

Where  the  date  of  the  signature  of  creditors  to        1832. 
a  certificate  had  been  written  by  the  clerk  to  the  soli-  Defect  in  sig- 
citor  to  the  commission,  and  the  names  of  the  creditors 
signed  afterwards,  the  Court  permitted  it  to  p^uss,  not- 
withstanding the  general  order  of  the  8th  August  1809. 

Commissioners^  Rbferences  to. 


JSx  parte  GROOM.  —  In  the  matter  of  WY ATT.        Jan.  28, 
1  O  inquire  if  beneficial  to  carry  on  a  trade. 

Ex  parte  GODING.  —  In  the  matter  of  EASTLIN.     March  14, 

1  O  inquire  whether  beneficial  for  assignees  to  accept 
an  offer  to  purchase  part  of  estate. 

.Ea? />orfe  JEFFRY.  —  In  the  matter  of  E WART.    ,    Jtrfy  16, 

W  HETHER  contract  for  sale  of  timber  on  bankrupt's 
estate  beneficial. 

Dividends. 


Ex  parte  ROBINSON.  —  In  the  matter  of  LYON-        July  20^ 

XT  .  ,.     .      .  ...  1832. 

U  PON  application  for  distribution  of  unclaimed  divi-  ry^M^^  ^^.j, 

dends  an  order  nisi  must  be  obtained.     If  after  notice  claimed. 

by  advertisement  no  claim  is  made  within  three  months, 

the  order  will  be  made  absolute. 

Fiat. 


In  the  matter  of  EDWARDS.  July  1 1, 

Where  a  fiat  was  not  prosecuted  in  due  time,  on        ^^ 
account  of  mistake  in  the  name  of  the  bankrupts,  an 
order  is  necessary  to  enable  the  same  party  to  sue  out 
a  new  fiat* 

T  2 
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Fiat — 


March  10,        Ex  parte  TODD.  —  In  the  matter  of  JENNER. 

1832.        Y 
Amcndinff        ^^  ^^  affidavit  of  debt,  xhejiat^  and  the  advertisement, 

misdescription,  the  bankrupt  was  described  as  of  "  East  Street,  Pad- 

dington."     Tlie  proper  description  was,  '*  East  Street, 
Paddington,  St.  Mary-le-bone." 

Upon  a  motion  to  amend,  or  that  a  new  fiat  might 
issue,  an  order  to  amend  was  refused,  there  being 
nothing  by  which  to  amend  the  record;  and  it  was 
ordered  the  old  fiat  should  be  annulled,  and  that  a  new 
fiat  should  issue* 


1832. 

Amending. 


In  the  matter  of  RUDD. 

Order  to  take  fiat  off  file  to  be  amended.  An  order 
had  been  obtained  from  the  Lord  Chancellor,  but  it  was 
doubted  whether  he  has  jurisdiction  to  order  a  fiat  to 
be  amended. 


Amending.  In  the  matter  of  WILLIAM  DO  WELL. 

A.  FIAT  may  be  amended  by  adding  a  surname  where 
no  proceedings  have  taken  place  under  it. 


Sept.  27, 
1832. 

Opening. 


Jan.  31, 
1832. 

June  5, 
1832. 

Opening. 


Ex  parte  FOX.  —  In  the  matter  of  BENNETT. 

1 IME  to  open  a  fiat  enlarged,  where  the  witness  to 
support  it  keeps  oOt  of  the  way,  and  is  summonecl 
to  attend  on  a  fiiture  day. 

Ex  parte  DOWTON. 

Ex  parte  CRADOCK. 

1  HE  time  for  opening,  will  not  be  enlarged  on  the 

application  of  the  petitioning  creditor  to  give  time  to 

effect  a  composition,  although  the  Court  might  inter* 

pose  on  a  petition  by  the  bankrupt  for  that  purpose. 

10 
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Fiat — amUmted. 


Ex  parte  ROSS.  —  In  the  matter  of  KIRBY.  Aug.  9- 

p  1832. 

i  ERSONAL  attendance  of  petitioning  creditor  at  Opeung. 

opening  fiat  dispensed  with  on  account  of  distance,  200 

milesi 

Petition. 


Ex  parte  WORTHINGTON.  — In  the  matter  of      March  ] 

MARSH.  1832. 

A  To  prove. 

COMMISSIONER  having  rejected  the  proof  of  Form. 

a  debt  for  an  insuflSdent  reason,  the  creditor  petitioned 

to  be  admitted  to  prove ;  but  it  appearing  that  his  debt 

could  not  be  proved,  his  petition  was  dismissed  with 


Ex  parte  CLARKE.  —  In  the  matter  of  WITHERS.     My  27, 

1832. 

On  a  petition   to  supersede  if  the  proceedings  are  To  supersede 
not  produced  by  the  assignees  according  to  notice,  the  ^^^- 
petition  will  stand  over  for  production  at  the  costs  of 
the  assignees. 

Ex  parte  HELSBY.  Jan.  16, 

Upon  an  application  by  a  person  complaining  of 
improper  detention,  the  signature  of  solicitor  admitted, 
and  service  on  attorney  in  London  who  issued  the 
wriL 

Ex  parte  FRY.— In  the  matter  of  STINCHCOMBE. 

If    the  hearing  of  a  petition  has  been  adjourned,  Affidavits. 
affidavits  filed  idEler  the  adjourned  hearing  cannot  be 
read. 
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Petition  -—  ocmiimted. 


C  R« 

March  1, 

1833. 

Costs  against 
solicitor  for 
improper 
petitioD* 


Ex  parte  WILLIAMSON  — In  the  matter  of 

LLEWYELLEN. 

1  HIS  was  a  petition  presented  by  a  small  creditor, 
who  was  only  a  marksman,  to  remove  the  assignees,  on 
the  ground  of  their  having  been  elected  by  three  credi^- 
torsi  whose  proofs,  the  petition  charged,  had  been 
improperly  and  fraudulently  admitted  by  the  commis- 
sioners, for  the  purpose  of  favouring  the  solicitor  who 
'  issued  the  fiat  in  controlling  the  choice  of  assignees. 

Upon  the  hearing  the  Court  determined  that  the 
petition  was  vexatious,  and  had  been  presented  without 
any  ground  for  the  slightest  imputation  against  the 
commissioners,  who,  it  appeared,  had  been  vigilant  in 
the  due  execution  of  their  duties.  The  petition  was 
dismissed  with  costs;  and  as  to  the  commissioners,  as 
between  solicitor  and  client;  and  the  Court  directed 
notice  to  be  given  to  the  solicitor,  who  attested  the 
mark  of  the  petitioner,  to  shew  cause  why  he  should 
not  personally  pay  the  costs  of  all  parties. 
March  1 1 .  Mr.  Koe  appeared  this  day  for  the  solicitor,  and  stated^ 
that  the  petition  had  been  advised  and  wholly  prepared 
by  the  solicitor's  clerk,  who  had  had  considerable  ex- 
perience, and  to  whom  the  solicitor  necessarily  confided 
a  considerable  part  of  his  business. 

Per  Curiam :  — The  petitioner  ought  to  have  notice^ 
as  his  solicitor's  interest  is  now  adverse. 

Mr.  KoCf  on  behalf  of  the  solicitor,  ofiered  to  pay  all  the 
costs  of  the  commissioners,  expressing  regret  that  he,  in 
ignorance,  should  have  sanctioned  an  improper  petition. 

The  Court  considered  that  the  solicitor  paying  all 
the  costs  of  the  commissioners,  as  ordered,  would  be 
a  sufficient  caution  to  prevent  improper  petitions  ;  and, 
as  the  petitioner  was  substantial  to  pay  the  costs  of  the 
other  respondents;  the  Court  so  ordered. 
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ANON. 

Affidavits  iSled  after  a  petition  has  been  answered, 
by  adding  a  respondent,  cannot  be  read  against  him. 
Ex  pcarte  Parksy  Buck.  332;  Ex  parte  Northwoody 
2  Basey  246. 

Ex  parte  WILLIAMSON.  —  In  the  matter  of  jj^/y  7^ 

WILLIAMSON.  1832.' 

« 

On  a  reference  for  impertinence,  the  Court  decides    *^^    * 
before  the  hearing.     For  scandal  the  affidavit  may  be 
referred  of  course,  and  at  any  term.     Ex  parte  Cheese- 
many  2  G.^J.  216;  ex  parte  Simpson^  16  Ves.  477; 
ex  parte  Pelham,  1  Moni.  209. 

Proof  of  Debt. 


Ex  parte  ELLIS.  —  In  the  matter  of  DUCKETT     Map  30, 

and  others.  1832. 

On  petition  of  assignees,  where  the  bankrupt  was 
trustee  to  many  joint  stock  companies  and  corporations, 
the  Court  made  an  order  for  the  respective  agents  to 
prove  in  such  cases,  but  not  to  affect  certificate  or  choice 
of  assignees. 

Solicitor. 


Ex  parte  NUTTING.  —  In  the  matter  of  June  19^ 

SHEPHERD.  1832. 

W  HERE  one-sixth  of  a  solicitor's  bill  has  been  taxed  Costo. 
off  upon  a  reference,  and  he  applies  to  confirm  the 
report,  giving  notice  to  the  petitioner,  he  must  pay  the 
costs  of  the  appearance  on  such  application,  and  of  the 
petition  and  taxation. 
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Solicitor  —  continued. 


June  27 f 
1832. 

Refufling  to 
act* 


Jan.  21  f 
1832. 

Oa  consent. 


July  28, 
1832. 

Estoppell. 


Jan.  24, 
,  1832. 

Enlar^g. 


JStf  parte  SHORE.  -—  lu  the  matter  of  LUCAS  and 

SHORK 

A  BANKRUPT,  who  had  employed  a  solicitor  to 
obtain  signatures  of  creditors  to  his  certificate,  if  he  has 
ceased  to  employ  him,  cannot,  by  petition,  compel  the 
solicitor's  derk  to  make  affidavit  of  witnessing  the  signa- 
tures, without  paying  to  the  solicitor  the  costs  of  the 
business  done.  See  Ex  parte  Houghton^  IG.^  J.  14 ; 
CommereU  v.  Poynton,  1  Swan,  1. 

Supersedeas* 


JEr  parte  LUCK.  —  In  the  matter  of  LUCK. 

Order  to  supersede,  with  consent  of  creditors,  after 
second  meeting. 

Sir  George  Boee  thought  that  in  these  cases  the  order 
might  be  taken  on  motion  paper  of  counsel,  with  his 
signature. 

JSx  parte  GILES.  —  In  the  matter  of  GILES. 
A.  BANKRUPT  is  not  estopped,  by  taking  an  allow- 
ance under  the  commission,  from  pedtioning  to  super- 
sede it. 

Surrender. 


Ex  parte  ROSE.  —  In  the  matter  of  ROSE. 
Upon  application  six  days  before  the  day  appointed 
for  surrender  of  a  bankrupt,  an  order  to  enlarge  the 
time  is  of  course  as  well  since  as  before  6th  Geo.  4, 
€.  16,  8. 113. 
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IM 


BANKRUPTCY.  ' 


Ex  parte  CUNNINGHAM.  — In  the  matter  of  C.  R. 

MABERLEY.  Feb.  26, 

1833. 

1  HE  petition  stated,  that  Maberley  carried  on  bosiness  If  a  London 
as  a  banker  in  London,  and  had  established  branch  abnmchbuik 
banks  of  exchantre  and  deposit  in  Edinburirh,  and  dif-  *'  Edinburgh, 

°  *  °  ttops  payment 

ferent  places  in  Scotland :  That  James  Bfythe  had  the  in  London,  and 
management  of  the  bank  at  Edinburgh  z-  That  the  bank  page,  but  b^re 
at  Eidinburgh  was  in  the  habit  of  receiving  from  persons  "<*'<^  ■  ^^^^ 
who  wanted  to  make  remittances  to  London  bank  notes  agent  at  Edin- 
and  money,  for  the  special  purpose  of  being  so  remitted,  nota  and'easb, 
and  a  certain  sum  was  charored  by  the  bank  in  Edin-  tobere™^*^*® 

^  *'  London,  and  at 

burgh,  as  commission  for  making  such  remittances:  That  that  time  the 
the  petitioners  had,  after  Maberley  stopped  payment  debtedtothe 
in  London,  but  before  it  was  known  in  Edinburgh,  paid  "^^I'JSl!^® 
305/.  10*.  to  Blythe,  for  the  purpose  of  being  remitted  notice,  in  pur- 

suanoe  d  a 
special  direction  from  the  banker,  receive  money  from  other  agents,  for  the  purpose  of 
forwarding  to  London,  and  a  fiat  isnie  against  the  banker,  at  which  period  the  moni^  in 
the  hands  of  the  agent  are  more  than  sufficient  to  cover  the  amount  due  to  him  fitim  the 
iMnker,  but  the  amount  which  he  had  at  the  time  of  notice  of  the  stoppage,  including  the 
bank  notes,  wss  insufficient,  and  the  customer  require  the  agent  to  return  the  bank  notes, 
which  he  does  not  comply  with,  and  the  agent  refuse  to  pay  any  part  of  the  money  to  the 
assignees,  and  the  Court  of  Seanon  in  Scotland  order  the  agent  to  pay,  without  pngudioc^ 
the  balance  of  monies,  after  deducting  in  the  meantime  the  amount  due  to  him,  to  the 
assignees,  iHiich  he  does ;  and  afterwards  it  appearing  clear  that  he  was  not  entitled  to 
retain  any  part  of  the  sum  which  he  received  from  the  other  agents  after  notice^  he  pay 
to  the  assignees  the  diflference  between  the  sum  paid  to  the  assigneis  under  the  oiider 
of  the  Court  of  Session  and  the  amount  so  received  from  the  other  agents  :^-  Ordered^  that 
the  assignees  must  refund  to  the  customer  the  amount  paid  in  by  him.  —  Affirmed  by  L.  C.» 
Aug.  15th,  potUOf  886. 

Vol.  L  u 
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1833f        to  London,  and  that  the  assignees  had  received  such  sum^ 
■  which  the  petition  prayed  might  be  refunded  by  them. 

In  the  matter       Mr.  Bethell  and  Mr.  Paynter  for  the  petition, 
of 
Mabselet.         The  case  had  scarcely  been  opened,  when  Sir  G.  Bose 

expressed  his  strong  opinion  that  the  assignees  were 

bound  to  pay  the  amount  to  the  petitioner. 

m 

Mr.  Staanston  and  Mr.  Montagu  for  the  assignees :  — ' 

If  the  facts  in  this  case  are  rightly  understood,  there 
cannot  be  any  doubt,  for,  as  this  petition  is  framed,  not 
to  charge  the  assignees  with  what  but  for  their  wilful 
default  they  might  have  received,  but  to  charge  them 
upon  the  supposition  that  they  fu;tually  or  in  legal 
construction  have  received  the  money,  the  question  is 
simply.  Whether  it  has  been  so  received  ? 

That  it  has  not  been  actuaOjf  received  by  the  assignees 
will  not  be  doubted. 

Bbfthe  vf9Sy  on  the  morning  of  the  4th  of  January,  a 
creditor  of  Maberleifs  for  4,424/.  12«.,  and  held  assets 
belonging  to  Maberley  to  the  amount  of  3,619/.  I5««, 
leaving  a  balance  of  804/.  Vis,  due  fix>m  Mabertey  to 
Blythe,  In  the  course  of  the  day,  the  petitioner  paid 
into  the  bank  at  Edinburgh  the  305/.  15«.  mentioned  in 
the  petition,  which  Blythe  insisted  he  was  entitled  to 
retain  against  Maberley  and  his  assignees,  and  against 
all  the  world.  The  assignees  took  the  opinion  of  the 
counsel  at  the  English  and  Scotch  bars,  by  which  they 
were  satisfied  that  Blythe*8  right  could  not  be  resisted, 
and  that  they  ought  to  settle  their  accounts  with  him 
upon  the  basis  that  he  was  entitled  to  retain  this  sum, 
and  that  litigation  would  be  useless,  expensive,  and  im- 
proper, (a)  They  were  advised,  that,  upon  settlement 
f  - 1  «i-ii  ■■  -  -I  - 1  -  ~  -  -  I  I  -  -  —  —  - 

(o)  The  iietcts  were  stated,  and  Whether  the  National  Bank 
the  following  query  was  proposed  of  Scotland  are  not  entitled  to 
to  different  counsel :  recover  back  from  the  assignees 
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of  the  accounts  with  Blythe^  he  was  legally  entitled  to        1833. 


of  the  bankrupt  the  said  sum  of  tion  would  in  substance  depend       Ex  parte 

S30/.7«.,  the  amouut  of  National  Tcry   much    upon    peculiarities   Cunninghaii- 

Bank  notes  in  his  possession  at  connected    with    the   form    of  ^f 

Che  time  of  his  bankruptcy,  and  action  and  the  pleadings,  which     Mabealst* 

which  were  pud  to  the  said  as-  would  not  apply  in  Scotland ; 

signecs,  without  prejucfice  to  the  for  if  an   action  of  assumpsit 

right  of  the  said  National  Bank?  were  brought  by  the  assignees 

And  whether  the  said  assignees  againstMr.J^fyMr,  he  would  haye 

are  not  entitled  and  bound  to  a  right  to  set  off  the  4,434/.  12f. 

require  Mr.  ^yUie  to  deliver  up  due  to  him.    If  they  could  put 

or  to  pay  oyer  to  them,  for  the  their  claim  into  the  shape  of  an 

benefit  of  the  creditors  generally,  action  of  trover,  he  could  only 

all  securities  or  monies  in  his  defend  on  the  ground  of  lien. 

hands,  as  agent  for  the  bank-  (Signed)       Edw.  Jacob. 

rupt,  at  the  time  of  his  bank-  liioooln's  Inn, 

ruptcy  ?  ^^  July  183S. 

Oftimon  of  Mr*  Jacob .  Opwum  of  Serjeant  Spankie, 

I  think  that  this  question  must        I  am  not  aware  that  there  is 

be  regulated  by  the  law  of  Scot-  any  essential  difference  between 

land:  if  it  depended  upon  the  the  law  of  England  and  of  Scot- 

iaw  of  England,  I  apprehend  that  land  applicable  to  this  subject, 

Mr.  Bfytke  would  not  have  a  lien*  but  I  apprehend  the  law  of  Scot- 

unless  there  was  an  agreement  land  must  govern  if  there  be  any 

for  that  purpose,  or  a  course  of  difference.     The   general  prin- 

deallng,   from   which    such   an  ciples  of  the  law  of  Scotland  are 

agreement  could  be  inferred.-   If  more  favourable  to  the  right  of 

Mr.  Blithe  was  accustomed  to  retention,  where    they  are    as 

make  advances,  and  repay  them  mutual  accounts,  than  those  of 

at  his  own  discretion,  I  should  the  law  of  England. 
conceive  thatihe  would  have  the        The  character  of  Mr.  Blythe 

right  of  applying  any  bank  notes  appears  to  be  that  of  agent  or 

or  cash  in  his  hands  in  payment  servant,  rather  than  that  of  fac- 

of  hu  own  debt,  which  would  in  tor ;  and  if  his  claim  of  retention, 

«£^t  give  him  a  lien  upon  the  as  it  is  technically  called,  were 

bank  notes.    It  would  be  more  to  rest  solely  on  the  character  o^ 

difficult  for  him  to  establish  a  factor  and  the  incident  right  of 

lien  upon  bills  of  exchange,  or  lien,  it  could  hardly  be  main* 

other  specific  property  not  ca-  tained. 

pable  of  being  treated  as  cash.        Under  the  circumstances  of 

UoTFever,  in  England  the  ques-  the  case,  however,  it  seems  to 

u2 
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1833.        retain  the  305/.  15s,,  and  that,  after  retaining  it,  he  was 


Ex  parte       ™®  ^^^^  mutual  credit  was  con-  business  were  in  his  hands  on  the 

CuNNiKGHAic.  stitutcd  between  the  parties,  un-  4th  of  January.    But  I  am  of 

In  the  matter  ^^  which  neither  the  money  nor  opinion  that  his  right  of  reten- 

Mabeelst.     securities  in  the  hands  of  Blythe  tion  does  not  reach  the  funds 

could  be  taken  from  him  till  the  subsequently  transmitted  by  the 

account  was  settled.    In  general  different  agents,  conridering  the 

the  possession  of  a  servant  is  the  declared  insolvency  of  Mr.  Jfa- 

possession  of  the  master,  and  is  heriey  on  the  one  hand,  and  the 

inconsistent  with  lien ;  but  this  express  purpose  for  which  those 

seems  a  mixed  case;  for  it  can-  funds  were  transmitted  on  the 

not  be   doubted  that  Blythe^t  other. 

advances  were  quite  out  of  the  (Signed)    A.  Rutherford. 

character  of  servant,were  induced  EdiDburgh, 

by  his  particular  situation.   I  am  2Sd  March  18SS. 
of  opinion,  therefore,  that  Bfythe 

would  have  a  right  to  retain  the  i  have  considered  this  case 

money  and  securities  b  his  pos-  ^ith  much  attention.  It  appears 

session    as    items   of    account,  i^  me  to  be  involved  in  great 

though  there  may  be  some  diffi-  j^utt  ^nd  difficulty ;  but,  subject 

culty  in  accurately  defining  the  ^^  thjg  j^ubt,  the  opinion  which 

right  as  that  of  Hen  or  mutual  j  have  formed  is,  that  the  Na- 

credit  in  bankruptcy,  or  reten-  ^j^nal  Bank  are  not  entitled  to 

tion  on  the  settlement  of  ac-  recover  the  notes.    Although  in 

counu,  even  as  between  master  ggngnj  the  actual  possession  by 

and  servant,  according   to  the  ^  gervant  bdng  the  possession  of 

principle  of  the  law  of  Scotknd.  ^^^  ^^^^^  ^^  gg^vant  cannot. 

That  some  of  the  securities  re-  ^  ^^^^  ^^  ^^^^  claim  lien, 

quired  Mr.  Maberlej^s  signature  ^^  ^^^^  j^ere  is  a  special  agree- 

in  order  to  realize  the  amount  ^^„^  ^^^^^^  ^^  ^^  ^^^i 

does  not  appear  to  make  any  ^^^^  ^„j  ^,,^  ^^^^^^  ^^^^ 

difference.  roaster  and  servant,  and  the  scr- 

(Signed)      R.SpANKns.  ^^^^  advance  money,  in   pur- 

*™P  *'  suance  of  that  contract,  in  the 

^^  *  course  of  his  master's  dealing,  it 

appears  to  me  that,  to  the  extent 

Opimon  of  Mr.  Ruihcfford.  of  ^^h  advances,  he  has  a  lien 

A^  in  a  question  with  the  me-  upon  property  of  which  he  be- 

morialist  Mr.  Bfythet  appears  to  came  possessed  in  the  course  of 

roe  entitled  to  retain,  in  satis-  his  dealings.    I  cannot  find  any 

fiietion  of  his  advances,  the  funds  case  upon  the  subject;  but  the 

which  in  the  ordinary  course  of  principle   seems  to   a   certain^ 
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legally  a  creditor  for  495/.  5s.  6d,  (a)     Upon  this  basis        1833. 

the  account  was  settled,  and^  unless  assignees  are  to  be        

charged  for  delivering  up  short  bills,  or  with  not  inter-  Cunningham. 
fering  with  a  mortgagee  as  to  his  mortgage^  or  with  a  ^^  *^®  matter 
creditor  who  has  a  right  of  set-off,   they  cannot  be    Mabbelet. 
charged  with  this  sum  of  305/.  15«.,  of  which  they  have 
not  received  one  farthing. 

But  it  is  said,  that  they  have  ccnstnictSfdy  or  vir- 
tuaUy  received  in  consequence  of  the  order  of  the 
Court  in  Scotland.  This  is  wholly  founded  in  mist^e, 
as  will  appear  by  a  consideration  of  the  dates  and  pro- 
ceedings, ip) 

On  the  7th  of  January,  the  National  Bank  and 
various  other  persons  presented  biUs  of  suspension 
against  Maberky  and  Blythey  to  prohibit  their  parting 
with  the  possession  of  any  of  the  notes  of  the  National 
Bank,  for  the  purpose  of  ascertaining  and  preserving 

although   to  a  small  extent  to    men  vithui  the  bar,  when  the 
be  recognized  in  White  y.  Baringy    point  would  fully  be  discussed. 
4  Etpmaite,  22.  B.  M. 

(Signed)      B.  Montagu.       W«  ^  ^^  opinion,  ist,  that 

^.  T  the  National  Bank  of  Scotland  is 

Chancery  Lane^ 

17th  October  1832.  ""^  ^^^  ^  «***'**  '~'°  »^« 

assignees  of  Maberley  the  said 

sum  of  250/.;  and,  2d]y,  that  the 

Although  I  have  thought  much  assignees  are  not  entitled  to  com- 

of  this  case,  I  am  by  no  means  pel  Mr.Bltfthe  to  deliver  up  such 

satisfied  that  I  have  formed  a  documents  or  monies  until  the 

right  opinion ;    and,   fearful  of  debt  due  from  Maberley  is  paidw 

misleading,  I  venture  to  suggest  (Signed)      £.  B.  Sdooen. 

that  the  parties  ought  to  have  Lincoln's  Inn,       B.  Montagu. 

a  consultation  with  some  gentle-  12th  Not.  1832. 


(a)  Dr.           Bli/the. 

£3,619     11     6 

305  .  10    0 

Cr.                     4,424   12     0 

From  which  take      -     5,925     i     6 
Balance  due  to  Bfythe,  £  499  lo    6^ 

£  3,925       1     6 

1 

(A)  They  a»-e  annexed. 

u  3 
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18S3*        the  same  for  the  behoof  of  all  concerned ;  which  was 
ordered. 

fiLr  parte 

Cunningham.  On  the  11th  of  January^  a  petition  was  presented  to 
Id  the^matter  ^^  gt,eriff  of  Edinburgh  by  Ctmninghanh  stating  the 
Makbut.  facts  as  to  the  payment  to  Blythe^  and  bankruptcy  of 
Maberky,  and  praying  that  Blythe  should  apply  the  sum 
to  the  uses  of  Cunningham  ;  and  that^  in  the  meantime^ 
Blythe  should  be  interdicted  from  parting  with  the  funds 
till  the  future  order  of  the  Court;  which  was  ordered. 
On  the  25th  of  January,  a  fiat  issued  against  Maberky* 
On  the  28d  of  May^  the  assignees  of  Maberley  pre- 
sented a  petition  to  the  Lords  of  Session,  stating  the 
facts  respecting  the  trade  and  bankruptcy,  and  further 
stating,  that  although  they  had  taken  possession  of 
some  of  the  documents  at  the  di£Rsrent  branch  banks, 
there  still  remains  a  considerable  part  of  the  funds  of 
the  bankrupt,  of  which  they  had  hitherto  been  pre- 
vented from  obtaining  possession  in  consequence  of  cer- 
tain interdicts  imposed  on  Mr.  Blythe,  one  of  the  ser- 
vants of  tlie  bankrupt,  in  whose  possession  they  are; 
and  further  stating,  that  an  account  had  been  rendered 
by  Mr.  Blythe,  who  claimed  to  deduct  fi-om  the  funds 
in  his  hands  the  sum  of  4,424/.  I2s,  due  to  him  from 
Maberley;  the  account  being  as  follows : 

Slsfihe,    Dr. 

}  S,92i 
After  Jan.  4.    -    -    .    2»877  0  7 


Jan. 4.  £3,619  11    6.^^^  ^  ^ 

>•  3,925  6  6 

305  15   O 


«£  6,602  7  1 


Cr. 
Cash  ...  ;^  4,424  12 


From    -      -     .      -    6,802    7  1 
IVdce    -        ...    4,494  12  0 


Blythct  Dr.      -      -  £2,377  15  1 


The  petition  further  stated  as  follows :  —  The  peti- 
tioners do  not,  by  any  means,  admit  the  accuracy  of 
Mr.  Blytkffs  accounts,  or  his  claim  of  retention,  espe- 
cially to  the  extent  alleged  by  him ;  but  they  are  aware 
that  these  are  matters  which  require  investigation^  and 
that  these  are  not  proper  subjects  for  discussion  in  the 
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present  summary  application.   Supposing^  boweTer,  that       1833. 

Mr.  Blythe^s  accounts  are  correct,  and  that  his  claim  of        

retention  is  well  founded  to  the  full  extent  allied,  there  Cunning^m. 

still    remain    in   his  hands  funds   to  the  amount  of  ^^  ^®  matter 

of 

2,377^  I5s.  Itf.,  of  which  the  petitioners  oonoeive  that  Mabkblsy. 
they  are  entitled  to  obtain  immediate  possession.  Mr* 
Blyth^s  only  objection  to  deliver  these  funds  to  them  1% 
that  he  has  been  interpelled  from  paiting  with  them  by 
certain  interdicts  obtamed  by  individuals  after  Mr* 
Maberley  suspended  payment^  but  before  the  petitioners 
were  appointed  assignees  under  the  fiat  of  bankruptcy. 

The  petition  then  enumerates  the  interdicts,  for  the 
National  Bank,  the  Commercial  Bank,  David  Wataon^ 
Brown  and  Co.^  J3«  Sobnum^  E.  fVpUe,  Cwminghaniy 
and  Hunter. 

The  petition  further  states  the  nature  of  the  English 
law,  and  concludes  thus :  — -  <<  From  the  foregoing  state- 
ment it  will  be  seen,  that  all  the  above  applications  have 
been  presented,  and  that  the  above  interdicts  were  granted 
in  the  absence  of  the  petitionei's,  and  indeed  before  they 
were  appointed  assignees  on  Mr.  Maberlejfs  estate.  The 
object  of  all  of  them  is  to  assert  and  to  obtain  for  the 
respective  applicants  a  preference,  to  a  certain  extent, 
over  the  other  creditors  of  the  bankrupt.  For  this  pur- 
pose the  applications  were  directed,  and  the  interdicts 
obtained  against  Mr.  Blythe^  who  was  the  servant  of  the 
bankrupt,  prohibiting  him  from  parting  with  the  funds 
hx  his  hands,  and  craving  that  he  should  be  ordered  to 
pay  back  the  sums  which  these  parties  had  paid  to  him, 
and  to  Mr.  Maberley*s  other  agents,  in  the  course  of 
business.  Whether  or  not  these  parties  have  any  legal 
right  of  preference  the  petitioners  will  not  now  discuss. 
Whatever  this  claim  may  be,  it  will  not  be  affected  by 
your  Lordship's  granting  the  prayer  of  this  petition. 
The  petitioners^  however,  conceive  that  they  are  entitled^ 

u  4 
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1833.       and  indeed  bound,  to  obtain  possession  of  the  funds  in 

the  meantime,  for  the  benefit  of  all  concerned. 

Cunningham.      ^^  Thus  it  is  the  duty  of  the  petitioners  and  they  are 

In  the  matter  entitled  to  recover- in  the  meantime,  from  all  persons 

Mabxaut.     whatsoever  and  wheresoever,  the  whole  property  and 

effects  of  the  bankrupt ;  and  die  only  question  is,  whether 

the  funds  in  dispute  form  part  of  his  property. 

<^  In  so  far  as  r^ards  the  notes  of  the  National  and 
Commercial  Banks,  this  question  admits  of  no  doubt. 
These  notes  were  confessedly  the  notes  of  the  bankrupt, 
and  as  such  in  possession  of  his  agent,  Mr.  Bbfthe.  But 
these  banks  state  that  there  was  an  agreement,  under- 
standing, or  practice  of  exchanging  notes  twice  a  week, 
which  they  require  should  be  continued  or  implemented 
after  the  bankruptcy.  This  daim  necessarily  supposes 
that  the  property  of  these  notes  was  in  the  bankrupt 
at  the  time  of  his  suspending  payment,  which  is  all  that 
is  necessary  for  the  petitioners  at  present  to  establish. 
The  claim  itself,  no  doubt,  seems  to  be  abundantly 
absurd.  But  if  these  banks  choose  to  persist  in  it,  they 
will  not  be  prevented  from  doing  so  by  your  Lordship's 
granting  the  prayer  of  this  petition. 

^*  Again,  in  reference  to  the  claims  of  repetition  made 
by  the  other  parties,  by  whom  interdicts  were  obtained, 
the  question  of  property  appears  to  be  equally  plain. 
That  the  money  tiiily  became  the  property  of  Mr.  ikfo- 
berleyy  by  being  paid  into  the  banking  offices  for  the 
purpose  of  transmission,  seems  perfecdy  dear.  The 
business  of  the  bank  was  that  of  exchange  and  trans* 
mission.  In  transmitting  money^  the  bank  never  could 
act  upon  the  principle  of  transmitting  the  ipsium  corpus 
of  the  cash  or  notes  delivered  to  them,  but  merely  on 
the  principle  of  paying  the  same  sum  by  means  of  its 
correspondents  in  the  place  of  transmission.  It  is  too 
clear  to  admit  of  a  question,  that  in  every  such  case  the 
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money  paid  into  such  a  bank  or  to  its  agents,  for  the        ]  833. 

purpose  of  transmission,  becomes  immediately  the  pro-         

perty  of  the  bank,  under  an  obligation  to  pay  the  same  Cunningham. 
sum  in  the  proper  quarter  and  to  the  proper  party.  It  ^"  '**®  matter 
is  of  no  consequence,  therefore^  in  such  cases,  whether  Mabbbiit. 
the  party  who  pays  the  money  can  specify  and  describe 
the  individual  notes  by  which  the  payment  was  made. 
This  does  not  in  the  least  alter  the  nature  of  the  trans- 
action, or  prevent  the  property  of  the  notes  so  paid  or 
delivered  from  passing  immediately  to  the  banker  wha 
engages  to  transmit  the  money.  Thus,  suppose  the  very 
instant  after  such  payment  was  made,  Mr.  Maberleifs 
agent  had  paid  away  the  notes  so  delivered  to  a  third 
party,  in  the  ordinary  business  of  the  day.  In  siich  a 
case  it  could  not  be  alleged  that  he  had  done  more  than 
he  was  fully  entitled  to  do,  as  acting  for  Mr.  Maberley^ 
and  as  vested,  on  his  account,  with  the  domihdum  of  the 
notes  so  delivered* 

<^  Now,  if  this  question,  as  to  the  proper^  of  the  notes, 
be  once  settled  in  the  petitioner's  favour,  they  conceive 
themselves  entitled,  in  hoc  sUUu^  to  decline  the  discussion 
of  any  daim  of  mere  preference  over  the  funds  of  the 
bankrupt,  or  any  personal  claim  of  redelivery  of  the 
notes  so  pud,  to  which  the  individuals  in  question  may 
conceive  themselves  entitled.  Whatever  preference  they 
may  be  entitled  to,  whether  over  the  whole  funds,  or 
over  the  individual  notes  in  question,  will  not  be  in  the 
least  interfered  with  by  the  petitioners  obtaining  pos- 
session of  the  bankrupt's  whole  property,  for  the  interest 
of  all  concerned.  It  cannot  be  pretended  that  the  in- 
terdicts in  question  have  in  themselves  the  effect  of 
creating  such  preference.  Such  right  of  preference,  if 
it  exists  at  all,  must  have  existed  independently  of  these 
interdicts,  the  only  object  of  which  was  to  keep  matters 
as  they  were  at  the  date  of  the  several  applications. 
But  now  that  the  petitioners,  acting  under  the  juris- 
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18S8.       diction  of  the  Court  of  Bankruptcy  in  England,  have 

•"■"•        been  vested  with  a  paramount  and  exclusive  right  of 

CuNN^GHAM.  posbession,  in  regard  to  the  matters  of  this  bankruptcy, 

In  the  matter  deliveiy  to  them  by  Mr.  Blythe  must  have  precisely  the 

Majbbeuet.     same  effect,  in  so  far  as  these  alleged  preferences  are 

concerned,  as  if  he  were  himself  to  retain  the  funds  in 

his  own  possession,  in  compliance  with  the  interdicts. 

<<  That  the  petitioners,  then,  are  entitled  under  the 
statute  to  obtain  possession  of  these  funds,  for  the  benefit 
of  all  concerned,  seems  to  admit  of  no  doubt.  Nor  do 
the  interdicts  which  have  been  obtained  present  any  sub- 
stantial obstacle  to  the  granting  of  the  prayer.  For,  in 
the  first  place,  these  interdicts  were  granted  in  the 
absence  of  the  petitioners,  and  indeed  before  they  were 
appointed  assignees;  secondly,  the  object  and  intention 
of  these  interdicts  was  only  to  keep  matters  entire,  and 
to  prevent  the  alleged  claims  of  the  applicants  from 
being  affected  by  Mr.  Blyth^s  paying  away  or  delivering 
to  third  parties  particular  notes,  or  the  funds  in  dis- 
pute, which  object  will  be  fully  obtained  if  Mr,  Bfythe 
be  authorized  to  deliver  these  funds  to  petitioners,  for 
the  benefit  of  all  concerned;  and,  thirdly,  since  these 
interdicts  were  granted  by  virtue  of  that  temporary  and 
local  jurisdiction  which  the  situation  of  the  funds  or 
residence  of  the  holder  created,  a  supereminent  juris- 
diction has  come  into  existence,  extending  over  the  whole 
properly  of  the  bankrupt,  wherever  situated,  which  every 
Court  in  the  United  Empire  is  bound  to  recognize,  and 
to  which  the  temporary  order  or  other  arrangements  of 
other  jurisdictions  in  that  matter  ought  to  bend." 

The  petition  then  prayed,  that  the  Court  would  order 
Blffthe  to  pay  and  deliver  over  to  the  petitioners,  as 
assignees  of  Maberley^  the  bank  notes  and  other  monies, 
amounting  as  aforesaid  (after  giving  effect  in  the  mean- 
time to  Mr.  EljfUke^s  claim  of  retention)  to  the  sum  of 
2,377/.  lbs.  Id. 
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On  the  10th  of  July  1832,  the  Court  in  Scotland        1883, 
decreed  as  follows :  That  "  the  question  raised  by  the         — 
yarious  applications  for  interdict  by  the  several  parties  Cunnimobam. 
mentioned  in  this  petition  is  not  strictly  or  l^ally  a  ^^  the  matter 
question  of  vindication  of  property,  but  a  question  of    Maiulii. 
preference  on  funds  l^itimately  in  the  possession  of 
James  Blyfhe^  agent  and  manager  for  the  bankrupt,  and 
which  will  be  most  propei*ly  discussed  and  determined 
under  the  proceedings  in  bankruptcy  in  England.    De- 
cern and  ordmn  the  said  James  Blythe  to  pay  and  deliver 
to  the  petidonersf,  the  assignees  of  the  estate  and  effects 
of  the  said  John  MdberUy^  or  their  mandatories,  the 
whole  bank  notes  and  other  monies  and  effects  in  his 
hands,  as  agent  of  the  said  John  Maberlei^f  after  deduct- 
ing in  the  meantime  the  sum  of  4,424/.  12s.j  for  which 
he  claims  a  right  of  retention,  and  reserve  to  all  parties 
their  respective  rights  and  claims  of  preference,  to  be 
insisted  on  in  the  form  of  proceeding  in  England.    Find 
the  said  Bfyth  entitled  to  the  expences  incurred  by  him." 

In  consequence  of  the  advice  of  English  and  Scotch 
counsel,  the  assignees  admitted  that  they  could  not  in- 
terfere with  Bljftlufs  right  to  retain  the  3,925/.  6«.  M., 
due  on  the  4th  of  January,  but  insisted  that  he  was  bound 
to  pay  over  to  them  the  whole  of  the  2,877/.  Qs.  Id.  for  the 
parties  entitled  to  it.  To  this  he  has  reluctantly  acceded, 
and  has  paid  over  the  whole  2,877/.  0«.  7c/.  received  after 
the  stoppage,  and  is  now  a  creditor  for  499/.  5«.  7d  (a) 


(a)  The  following 

Blyike^                 Dr. 
Before  stoppage  £5,619    6    6 

Before  notice  of  1     ,^^  ,^    ^ 

>    905  15     0 
stoppage         J 

Afler  stoppage       t,877    o    7 

is  the  account : 
Cr. 

5,619  6 
505  15 

2,106   19 

499     5 

95  10 

177     5 

^6,803     1 

6 
O 
0 
7 
0 
0 

1 

Cash. 

Do. 

Paid. 

Do. 

Costs. 

Stamps^  &c. 

£6,t08     8 

1 
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1833*  How,  then,  can  it  be  said  that  the  assignees  have  in 

"■""         1^1  construction  received  this  money  ?  They  are  in  the 

CoNMiNGHAH.  63[&ct  situation  of  all  assignees  when  there  is  a  conflicting 

In  the  matter  claim  between  them,  and  an   individual  creditor  who 
of 
Maberlbt.     claims  a  mortgage,  a  lien^  or  right  of  set-ofi.     If  they 

can  recover  the  money  from  Bfythe^  they  are  bound  to 

do  it,  and,  what  is  not  the  subject  of  this  petition,  may 

be  charged  for  their  wilful  default  if  they  do  not  recover 

it ;  but  in  this  case  Blythe  must  be  before  the  Court, 

should  they  be  advised  to  proceed  against  him;  but  they 

are  advised  that  they  have  no  case  against  him,  and  that 

any  atttempt  to  enforce  will  be  dismissed  with  costs. 

The  Courts  viithout  hearing  the  reply,  ordered  that 

the  assignees  pay  over  the  money;  but  such  payment  to 

be  without  prejudice  to  any  question  between  the  said 

assignees  and  the  representatives  of  the  said  Jasnes^ 

Blyihe  touching  such  sum.     And  the  said  asdgnees  are 

to  be  at  liberty  to  use  the  names  of  the  said  petitioners 

lating  to  the  said  sum  of  805^  15s.;  the  said  assignees 
first  well  and  sufficiently  saving  harmless  and  keeping 
indemnified  the  said  petitioners  and  each  of  them,  and 
their  and  each  of  their  estates,  from  all  loss,  costs, 
charges,  damages,  and  expences  which  they  or  either  of 
them  may  incur  or  sustain  by  reason  thereof. 
A  petition  of  rehearing  was  presented. 

Erskiney  C.J. : — The  order  made  upon  the  former 
bearing  of  this  petition  is  right.  The  &cts  now  intro- 
duced as  supplemental  do  not  alter  the  case.  It  is 
immaterial  whether  the  act  of  bankruptcy  was  on  the 
2d  or  on  the  26th  of  January.  On  the  4th  of  January, 
the  petitioner  pays  into  the  hands  of  Blythe^  as  agent  of 
Maberky^  bills  to  be  transmitted  to  London.  Upon  that 
day  advices  are  received  that  Maberley  had  stopped 
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payment.     The  petitioner  forbids  Bfyihe  to  transmit  the        1833. 

bills,  and  he  complies  with  this  order  of  prohibition.   An         

interdict  also  is  obtained  in  the  Court  of  Session  to  Cunninoham. 
prevent  the  transmission.  If  the  assignees  had  kept  ^"  ^®  matter 
aloof,  and  had  laid  no  clwn  to  these  bills  as  belonging  Masxblet. 
to  the  estate  of  Maberley^  had  left  the  parties  to  pro- 
secute their  claim  by  adverse  proceedings^  the  case 
would  have  been  different,  and  another  question,  ac- 
cording to  what  is  now  contended  for,  might  have 
arisen.  But  while  the  monies  are  in  the  hands  of 
Bbfthe^  the  assignees  st^  in  and  claim  the  notes.  They 
do  not  rgeet  the  claim  of  Cunningham^  and  leave  the 
question  to  be  settled  between  him  and  Blythe^  but 
claiming  the  bills  as  part  of  the  estate  to  be  administered 
under  the  bankruptcy,  they  expressly  reserve  the  ques- 
tion of  Chtnningham^s  title  to  be  discussed  and  settled  in 
the  Court  of  Bankruptcy  in  England.  In  their  peti- 
tion to  the  Court  of  Session  they  set  out  the  account. 
They  say  that  there  is  a  considerable  sum  due  to 
MaberUjfs  estate,  comprising,  among  others,  the  sum  of 
305iL,  which  they  claim  as  part  of  the  bankrupt's  estate. 
The  assignees  thereby  adopt  the  act  of  Blythe  receiving 
the  notes  as  the  agent  of  Maberley^  and  they  demand  by 
their  petidon  that  they  should  be  paid  over,  reserving 
all  questions  which  might  afterwards  arise  upon  the 
facts.  Upon  this  state  of  circumstances,  although  the 
specific  notes  were  not  handed  over  to  the  assignees, 
yet  they  were  claimed  and  accounted  for,  and  the  equi- 
valent for  them  received  as  part  of  the  bankrupt's 
estate.  A  question  then  arose  as  to  what  Blythe  was 
entitled  to  retain.  The  value  and  amount  of  the  notes 
formed  part  of  the  account  in  question.  The  sum  which 
Blythe  was  entitled  to  retain  was  settled  between  him 
and  the  assignees,  and  the  balance  was  paid  over  to 
them  according  to  their  claim. 
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1838.  By  these  transactions  they  acknowledged  Bfythe  as 

the  agent  of  Maberky,  and  settled  accounts  with  Blytke 

CuNNiNQHAM.  ou  the  fix>ting  that  he  had  a  right  to  retain  the  value  of 

In  the  matter  ^^  jjjjjj^    ^pj^g  assignees  therefore  now  stand  in  the  same 

Mabbbucy.  situation,  as  to  Cunningham^  as  if  the  question  were  with 
BlythSf  for  they  stepped  in  pending  the  litigation,  and 
prevented  the  restoration  of  the  bills  to  Cunningham, 
They  have  got  into  their  power,  and  virtually  into  their 
poBsessioni  the  bills  of  Cunninghamj  or  their  equivalent. 

Sur  «7.  Oo9«.*  —  The  assignees  go  into  the  Court  of 
Session,  and  sue  Blgthe  as  the  agent  of  Maberley.  A 
decree  is  obtained  in  favour  of  tiie  assignees,  by  which 
it  is  decided  tiiat,  as  between  the  bankrupt  and  his 
agent  Bfythe^  the  whole  estate,  including  these  bills  or 
the  money  proceeds  of  them,  belongs  to  the  assignees, 
subject  to  the  lien  of  the  agent.  Upon  this  foundation 
the  account  is  settied  with  Blythe^  the  assignees  saying 
to  him,  <<  You  may  retain  Cunningham's  money,  to  wipe 
out  so  much  of  your  claim  of  debt  against  us."  They  have 
virtually  got  the  bills,  for  they  have  paid  with  the  bills, 
or  tiie  proceeds  of  them,  so  much  of  their  debt  to  Blythe. 

Sir  George  Eo^e  concurred. 

Order  confirmed,  and  petition  of  rehearing  dismissed 
with  costs. 

Upon  this  decision  other  petitions  were  presented, 
stating,  in  substance,  the  same  fects,  and  praying  to  the 
same  effect. 

Similar  orders  were  made  on  each  of  these  petitions. 
An  application  was  made  to  the  Court,  that,  as  the 
parties  resided  in  Scodand,  out  of  the  jurisdiction,  the 
money  might  be  paid  into  Court,  until  the  result  of  an 

13 
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appeal^  which  had  been  presented  to  the  Lord  Chan-  1833. 

cellor,  was  decided.  This  tlie  Court  refused,  and  ordered  """" 

the  money  forthwith  to  be  paid  to  each  petitioner.  Cunningham. 

In  the  matter 
of 

"-"■■                                                "^"^ MABEftLBT. 


Against  this  decision  the  assignees  resolved  to  appeal, 
and  submitted  a  special  case  to  the  consideration,  first, 
of  Sir  G.  Bose^  and,  secondly,  of  Mr.  Erskinej  for  their 
approval  and  certificate,  pursuant  to  1  &  2  W.  4,  c.  56, 
8.  3.  (a) 

Mr.  Swanston  and  Mr.  Montagu  for  the  assignees. 

Mr.  BetheU  for  the  petitioner. 

Mr.  Montagu  and  Mr.  BetheU  attended  the  Judges. 

Sir  G.  Sose  dedined  to  sign  the  case,  as  he  said  it 
was  not  a  matter  of  law,  but  of  fact. 


(a)''And  belt  enacted,  that  all  Qiancellor  shall  in  any  case 
such  matters  to  be  heard  and  '  otherwise  direct;  which  special 
determined  in  the  said  Court  of  case  shall  be  approved  and  cer- 
Review  shall  be  brought  on  by  tified  by  one  of  the  judges  of  the 
way  of  petition,  motion,  or  spe-  said  Court  of  Review  in  matters 
cial  case,  according  to  the  rules  arising  in  the  said  Court,  and  by 
and  regulations  to  be  established  the  judge  trying  the  Issue  in 
as  herein-after  provided,  subject  matters  arising  out  of  the  trial 
to  an  appeal  to  the  Lord  Chan-  of  issues ;  and  the  determination 
cellor  on  matters  of  law  and  of  such  judge  on  the  settlement 
equity,  or  on  the  refusal  or  ad-  of  such  case  shall  be  final  and 
mission  of  evidence  only ,  and  in  conclusive :  Provided  always,  that 
all  cases  of  appeal  to  the  Lord  all  appeals  to  the  Lord  Chan- 
Chancellor  by  virtue  of  this  act  cellor  by  virtue  of  this  act  shall 
such  appeal  shall  be  on  a  spe-  be  heard  by  the  Lord  Chancellor 
cial  case,  and  in  no  other  mode  only,  and  not  by  any  other  judge 
whatsoever,   except   the   Lord  of  the  High  Court  of  Chancery.'' 
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18S3.  Mr«  MofidagUy  for  the  assignees^  submitted  this  was 

"■""  strictly  a  question  of  law ;  but  even  if  it  were  not,  that 

Cunningham^  uie  authority  of  the  Judges  did  not  extend  to  prescribe 

In  the  matter  ^1,^  yjgjjj.  ^f  ^^  parties,  but  merely  as  to  the  form  by 

Mabehlby.  which  such  right  was  to  be  obtained,  which  is  by  the 
approval  and  certifying  the  facts  to  prevent  the  waste  of 
time  in  an  examination  in  the  Court  of  Appeal  of  the 
facts  which  have  been  investigated  in  the  Court  below. 
The  words  are,  <^  All  such  matters  as  shall  be  subject  to 
an  appeal  to  the  Lord  Chancellor,  on  matters  of  law  and 
equity,  or  on  the  refusal  or  admission  of  evidence  only/' 
This  is  the  right  of  the  suitor ;  and  the  mode  of  pre- 
senting his  claim  to  the  Court  of  Appeal  is  stated  in  the 
subsequent  part  of  the  clause,  the  words  of  which  are, 
^  In  all  cases  of  appeal  to  the  Lord  Chancellor,  &c. 
such  appeal  shall  be  on  a  special  case,  &c.,  which  special 
case  shall  be  approved  and  certified  by  one  of  the  Judges 
of  the  Court  in  matters  arising  in  the  said  Court,  and  by 
the  Judge  trying  the  issue  in  matters  arising  out  of  the 
trial  of  issues/' 

That  this  latter  point  does  not  extend  to  give  a  power 
to  the  Court  below  to  deprive  the  suitor  of  his  right  of 
appeal  to  the  Chancellor,  but  merely  prescribes  the 
mode  in  which  such  right  shall  be  enforced,  appears  not 
only  from  the  principle  of  the  law  which  could  not  in- 
tend that  the  Court,  against  whose  decision  the  suitor 
wished  to  appeal,  should  have  the  power  to  put  a  veto 
upon  tlie  examination  of  its  own  decision,  as  in  the  case 
of  the  refusal  in  admission  of  evidence,  it  could  not  be 
intended  that  the  Judge  should  have  a  power  to  say, 
<<  I  did  not  reject  evidence :  you  shall  not  appeal ;"  but 
from  the  words  of  the  clause,  which,  after  prescribing 
that  the  mode  of  appeal  shall  be  by  special  case,  says, 
that  the  special  case  shall  be  approved  and  settled  by 
one  of  the  Judges ;  which  is  analogous  to  the  mode  of 
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proceeding  at  law  upon  a  special  verdict,  when,  if  the        1832. 

counsel   cannot   airree  in   the  statement  of  the  facts,       „ 

.  ®  Ex  parte 

application  may  be  made  to  the  Judge  to  state  them   Cunningham. 
according  to  his  minutes.  ^°  the^matter 

Mabeblst. 
Sir  George  Rose:  —  Do  you  then  contend  that  the 

judge  has  not  the  same  power  as  a  counsel,  who  may 

refuse  to  certify  that  the  case  is  a  proper  subject  of 

appeal  ? 

Mr.  Montagu  : '—  I  certainly  do.  When  the  counsel 
refuses,  and  decides  against  his  own  client,  there  is  but 
little  probability  that  any  evil  can  result :  but  even  in 
such  cases  evil  may  exist;  for  I  once,  together  with  the 
present  Vice-Chancellor  when  at  the  bar,  refused  to 
certify.    Mr.  Treslove  did  certify,  and  succeeded. 

In  the  case  now  before  the  Court,  it  has  been  cer- 
tified by  Sir  Edward  Sugden^  Mr.  Swanston^  and  myself, 
that  it  is  a  fit  subject  for  appeal. 

Mr.  Bethel  said  it  was  not  any  question  of  law,  and 
the  words  in  the  act  are  not  confined  to  certifying,  but 
require  the  approbation  of  the  Judge.  The  words  are, 
<<  which  special  case  shall  be  improved  and  certified  by 
one  of  the  judges." 


Cur.  adv.  vuU. 

The  Chief  Judge  certified. 


When  the  special  case  was  argued,  the  Lord 
Chancellor,  to  whom  this  report  was  delivered,  said, 
"  I  perceive  that  the  Judges  of  the  Court  of  Review 
thought  they  might  exercise  a  discretion  as  to  the  suitor's 
right  to  appeal.  Tliis  appears  to  me  to  be  erroneous. 
They  have  no  such  right." 
Vol.  1.  X 
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L.  C.        Ex  parte  BELCHER  and  others.  —  In  the  matter  of 

•^"^y^S,  MABERLY. 

1838. 

^e^b^^.]  From  the  decision  in  ex  parte  Cunningham,  ante,  269, 
Upon  snapped  i^  petition  of  appeal  was  presented  upon  the  followig 

the  appellant  is  SPECIAL  CaSE. 

entitled  to 

^^'  The  said  J.  Maberty  was  a  banker  in  London,  and 

had  a  branch  bank  in  Edinburgh,  of  which  his  agent, 
Mr.  James  Blyth^  was  a  manager ;  and  he  had  also  other 
branch  banks  in  various  towns  in  Scotland. 

On  the  2d  January  1832  the  said  J.  Maberly  stopped 
payment  at  his  banking-house  in  London,  and  on  the 
same  day  sent  letters  by  the  post  to  the  sdd  Mr.  James 
Blyth  and  his  other  agents  in  Scotland,  informing 
them  that  he  had  stopped  payment,  and  directing  that 
the  business  of  the  said  branch  banks  should  be  dis- 
continued. 

The  letter  addressed  to  Mr.  Bli^h  did  not  in  due 
course  of  post  arrive  in  Edinburgh  until  two  o'clock  in 
the  afternoon  of  Wednesday  the  4th  of  January  1832, 
and  was  delivered  between  three  and  four  o'clock  in  the 
same  afternoon.  In  the  forenoon  of  the  same  4th  of 
January,  and  before  the  said  letter  or  any  other  infor- 
mation of  the  said  J,  Maberb/s  having  stopped  payment 
had  reached  Edinburgh,  the  said  Messrs.  Cunningham 
and  Hunter  delivered  at  the  bank  at  Edinburgh  to 
Mr.  Blytky  as  the  agent  of  J.  Maberly,  three  bankers' 
promissory  notes,  each  for  the  sum  of  100/.,  of  the  firm 
of  Forbes,  Hunter,  and  Co.,  bankers  at  Edinburgh, 
payable  to  bearer  on  demand,  and  five  promissory  notes 
of  another  Scotch  banking  company  for  the  sum  of  U. 
each,  also  payable  to  bearer  on  demand,  and  the  sum  of 
15s.  in  silver  coin,  for  the  purpose  of  having  the  amount 
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remitted  to  London,  the  said  James  Blyth  undertaking        1833. 
to  remit  the  amount  to  London,  to  be  paid  at  the  bank        '        ^ 

,  JSx  ports 

of  the  said  J.  Maberly  there^  according  to  the  order  of      Belcher 
the  said  Messrs.  Cunningham  and   Hunter^  to  whom  i^^^e^  maSer 
James  Blyth  accordingly  gave  four  several  orders  upon      ^^  of 
c7.  Maberly  in  London  for  several  sums,  amounting  in 
all  to  the  said  sum  of  305/.  \bs. 

The  said  J.  Blyth,  at  the  time  I>e  received  the  said 
letter  of  the  said  J.  Maberly^  had  in  his  hands  the 
said  promissory  notes  so  delivered  to  him  by  the  said 
Messrs.  Cunningham  and  Hunter  as  aforesaid.  The 
said  Messrs.  Cunningham  and  Hunter,  as  soon  as  they 
heard  of  the  failure  of  the  said  J,  Maberly,  and  before 
the  departure  of  the  post  for  London,  and  before  the 
same  had  been  appropriated  or  carried  to  account 
between  him  and  Maberly,  gave  notice  to  the  said 
Mr.  Blyth  not  to  part  with  the  said  money  and  notes 
so  delivered  to  him  by  them;  and  the  same  were 
accordingly  retained  by  and  were  in  the  hands  of  the 
said  (7.  Blyth  at  the  time  of  the  issuing  of  the  fiat 
against  the  said  c7.  Maberly.  On  the  11th  of  January 
a  petition  was  presented  to  the  sheriff  of  Edinburgh 
by  Cunningham  and  Hunter,  praying  the  sheriff  to 
decree  Mr.  Blyth  either  to  remit  the  said  sum  to  a 
responsible  banker  or  bankers  in  London,  for  the  pur- 
pose of  being  applied  as  directed,  or  to  ordain  Mr.  Blyth 
to  repeat  and  pay  back  the  same  to  them^  and  in  the 
meantime  to  interdict  him  from  putting  away  or  dis- 
posing of  or  altering  die  state  of  the  said  sums  till  the 
further  orders  of  Court.  The  sheriff  appointed  that, 
petition  to  be  answered,  and  in  the  meantime  granted 
interdict  as  craved. 

Several  other  persons,  who  had  in  like  manner  deli- 
vered monies  in  notes  to  the  said  James  Blyth,  obtained 
interdicts  of  a  similar  nature. 
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1833*  The  fiat  in  bankruptcy  against  the  said  J.  Maberlp 

""—        bears  date  the  26th  day  of  January  1832,  under  which 

Belcher       ^^  ^^   declared   a  bankrupt,    and   the  above-named 

and  others,     respondents  were  appointed  assiimees. 
fn  the  matter        ^ 

of  At  the  date  of  the   said  fiat  the  said  James  Blyth 

Masealt.  j,jjJ  Jj^  jjjg  bands  two  several  sums  of  3,9252.  6«.  6rf, 
and  2,876/.  16«.  3c?.,  making  together  the  sum  of 
6,802/.  2s.  9d.  The  said  sum  of  3,925/.  6s.  Sd,  was  the 
amount  of  notes  and  monies  which  had  been  received 
by  him  as  such  agent  and  manager  as  aforesaid,  in- 
cluding therein  the  said  notes  and  cash  that  had  been 
delivered  to  him  by  the  said  Messrs.  Cunningham  and 
Hunter.  The  said  other  sum  of  2,876/.  16«.  3J.  was 
the  amount  of  remittances  made  to  Mr.  Blyth  by  Mr. 
Maberhfs  other  agents  in  Scodand,  subsequent  to  the 
4th  of  January,  for  the  purpose  of  being  transmitted  by 
Mr.  Bhfth  to  Mr.  Maberly  in  London. 

The  assignees  of  Mr.  Maberly  claimed  from  Mr.  Blyth 
all  the  funds  in  his  hands  as  agent  for  the  bankrupt. 
Mr.  Blyth  resisted  this  claim,  first,  on  the  ground  of 
the  pending  adverse  claims  and  interdicts  above  men- 
tioned ;  and,  secondly,  because  he  claimed  a  right  to  re- 
tain out  of  the  monies  in  his  hands  a  sum  of  4,424/.  12#., 
as  the  amount  of  a  debt  due  to  him  from  the  said 
J.  Maberly  for  monies  lent  and  advanced  and  interest ; 
and  thereupon  certain  proceedings  were  had  in  the 
Court  of  Session  in  Scotland,  and  amongst  others  a 
petition  was  presented  to  the  first  division  of  the  said 
court,  a  printed  copy  of  which,  with  tlie  prayer  thereof, 
is  hereunto  annexed,  and  to  be  taken  as  part  of  this 
special  case.  On  the  1 1th  of  June,  answers  were  put  in 
by  the  various  respondents,  copies  of  which  are  also 
annexed. 

The  matter  having  come  on  to  be  heard  before  the 
said  Court  on  the  10th  day  of  July  last,  by  an  inter- 
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locutor  of  that  date  it  was  decreed  and    ordained  as        1833. 

follows :  "  The  Lords  having  resumed  consideration  of       

this  petition^  and  advised  the  same,  with  answers  thereto       Belcher 

and  minute,  for  the  Commercial  and  National  Banks  of  .  ""^  othere. 

Id  the  matter 
Scotland,  and  heard  the  counsel  for  the  parties,  in  re*  of 

spect  that  the  question,  raised  by  the  various  appli-  Mabbblt- 
cations  for  interdict  by  the  several  parties  mentioned  in 
this  petition,  is  not  stricdy  or  legally  a  question  of  vin* 
dication  of  property,  but  a  question  of  preference  on 
funds  legitimately  in  the  possession  of  Jame%  Blyth  as 
agent  and  manager  for  the  bankrupt,  and  which  will  be 
most  properly  discussed  and  determined  under  the  pro- 
ceedings in  bankruptcy  in  England,  decern  and  ordain 
the  said  Jtwies  Blyth  to  pay  and  deliver  to  the  peti- 
tioners, the  assignees  of  the  estate  and  effects  of  the 
bankrupt,  J.  Maberlyj  or  their  mandatories,  the  whole 
bank-notes  and  other  monies  and  effects  in  his  hands  as 
agent  for  the  said  «/.  Maberbfj  after  deducting  in  the 
meantime  the  sum  of  4,424/.  12«.,  for  which  he  claims 
a  right  of  retention,  and  reserves  to  all  parties  their 
respective  rights  and  claims  of  preference,  to  be  insisted 
on  in  due  form  of  proceeding  in  England :  Find  the 
said  James  Blptk  entitled  to  the  expenses  incurred  by 
him  in  defending  the  fund,  and  reserve  his  claim  for  the 
same  as  it  shall  be  taxed  by  the  auditor  in  the  final 
accounts  between  him  and  the  assignees." 

No  further  proceedings  were  taken  by  the  assignees 
against  the  said  James  Blyth,*  but,  by  an  arrangement 
made  between  them  and  the  said  James  Blyth,  it  was 
agreed  that  the  said  James  Blyth  should  retain  the 
said  sum  of  3,925/.  6s.  6</.,  part  of  the  said  sum  of 
6,802/i  2ff.  9d.,  in  part  payment  of  his  said  debt;  and  that 
the  said  James  Blyth  should  pay  over  to  the  said  assignees 
the  balance  of  the  said  other  sum  of  2,876/.  \6s.  3d^ 
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MiMIERLY. 


1833.        after  deducting  the  amount  of  costs  to  which  he  was 
^"""■",       entided  under  the  said  decree  of  the  Court  of  Sesison. 

Mx  parte        _ 

Belcher  Iq  pursuance  of  which  arrangement,  the  said  James 
In°thrwatter  ^^^  retained  the  said  first-mentioned  sum,  and  after- 
wards paid  to  the  said  assignees  the  sum  of  2^697/.  0«.  Tcf., 
being  the  balance  of  such  latter  sum  after  deducting  the 
costs.  Messrs.  Cunningham  and  Hunter  were  no  parties 
to  this  arrangement. 

By  an  order  of  the  Court  of  Review  made  in  this 
matter  on  the  26th  day  of  February  last,  upon  the 
petition  of  the  said  Messrs.  Cunningham  and  Hunter, 
praying  that  the  assignees  of  Maberfy  might  be  ordered 
to  pay  them  the  said  sum  of  S05L  158.,  together  with 
the  costs  of  such  petition,  the  said  assignees  were 
ordered  to  pay  to  the  said  petitioners  the  sum  of  305/., 
being  the  value  of  the  said  promissory  notes,  together 
with  the  costs  of  such  petition. 

From  this  order  the  assignees  desire  to  appeal,  on  the 
statement  of  the  above  special  case  thereon. 

The  question  is.  Whether  the  said  Messrs.  Cunning^ 
ham  and  Hunter^  under  the  circumstances  herein-before 
set  forth,  are  or  not  entitled  to  recover  the  said  sum  of 
305/.  from  the  said  assignees,  or  the  estate  of  the  said 
John  Maberly. 

Certified  and  approved  by  me,  T.  Erskine,  C.  J., 
July  5,  1833. 


Appellant  to 
open* 


Sir  Edward  Sugden,  Mr.  SwansUm,  and  Mr.  Montagu 

tor  the  appellants. 

Upon  Sir  Edward  Sugden^s  rising  to  open  the  case^ 
Mr.  Knight,  for  the  respondent,  suggested  that,  as  Otm- 
ningham  was  the  original  petitioner,  he  was  entitled  to 
open  the  appeal. 
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Sir  Edward  Sugden,  contrdy  was  stopped  by  the  Chan-        1838. 
oellor,  who  said,  that  *^  Whatever  was  the  practice  in         — — 
Other  cases,  it  was  the  constant  practice  for  the  appellant       Belches 
to  opdh  in  bankruptcy,  and  this  course  was  adopted  in  ,  "jj  ^^i^l^Ser 
ex  parte  MouU.*'  (a)  _  of 

The  questions  are  two :  1st,  Did  the  assignees  receive 
the  money?  2d,  Assuming  that  they  have  received  it, 
has  Cunningham  a  right  to  recover  it?  There  will  not, 
of  course,  be  any  necessity  to  consid^  the  second  if  the 
first  is  not  established. 

As  to. the  first,  that  is,  Did  the  assignees  receive  the 
money  ?  the  question,  although  simple,  is  of  great  im- 
portance, both  with  respect  to  assignees  and  trustees;  as 
it  has  been  the  settled  law  of  the  Court  for  centuries, 
that  they  are  not  to  be  charged  with  any  sum  but  that 
which  they  have  actually  received,  or  which,  but  for  their 
wilful  default,  they  might  have  received. 

The  order  in  this  case  is  not  made  upon  the  ground 
that  the  assignees  ought  to  be  charged  for  not  having 
received,  which  could  only  have  been  upon  a  petition 
presented  by  a  creditor;  but  it  is  made  upon  the  suppo- 
sition, that  the  assignees  have  received, 'either  actually 
or  in  legal  construction,  this  sum  of  305/.  lbs. 

In  answer  to  this  we  say,  that  the  assignees  have  not, 
actually  or  by  legal  construction,  received  one  farthing 
of  this  money.  They  are  in  the  common  situation  of  all 
assignees  when  contending  with  an  individual  creditor, 
who  insists  that,  from  his  peculiar  situation,  he  is  entitled, 
to  full  payment  of  the  whole  or  of  part  of  his^debt,  and 
may  apply  to  this  Court;  as  in  the  case  of  a  claimant  of 
short  bQls  or  of  a  mortgage,  or  of  a  landlord  to  distrain, 
or  of  a  creditor  who  claims  a  right  of  set-off.     The  pre- 

(a)  1  AT.  4  S.  34. 
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18SS*        sent  is  not  a  case  of  either  of  the  former  species,  although, 

—         }}j  having  omitted  the  15^.,  which  was  part  of  the  sum 

BELOfEK      P^^  ^y  Cunningham,  an  attempt  has  been  made  to 

and  others,     include  it,  as  without  such  omission  the  Court  will  not 
Afk  the  matter 

of  exercise  jurisdiction ;  but  it  is  a  case  of  the  last  class, 

^ABEALY.     £iy^    having  insisted   upon   his  right  to   setK>ff  tlie 
305/.  15«.  against  a  debt  due  to  him  from  Maberly. 

The  facts  are  these :  On  the  2d  of  January,  Maberly 
stopped  payment  in  London ;  on  the  morning  of  the 
4th  of  January,  Blyth,  in  Edinburgh,  received  from  Cwnn 
ningham  SObL  l&s.  in  Scotch  notes  and  cash,  that  this 
sum  might  be  paid  on  his  account  in  London. 

At  three  o'clock  in  the  afternoon  of  the  4th  of  Ja* 
nuary,  Bb/A  received  notice  that  Maberly  had  stopped. 
At  that  moment  the  account  between  Maberly  and  Blyih 
was  as  follows : 

Blyth.  Cr. 

£        s.    d. 
Cash  4,424     12    6 


Dr. 

ji      ». 

d. 

8,619     11 

6 

305     15 

0 

3,925     .6 

6 

^e 


Blyth  insisted  that  as  between  him  and  Maberly  he 
was  entitled  to  set  ofif  the  30521  l&s.  against  his  debt  of 
4,424/.  12«.,  and  that,  when  he  had  so  set-off,  he  was 
a  creditor  for  the  difference  of  499/.  5<.  6(L  (a)  Blyth 
afterwards  received  from  different  agents  the  sum  of 
2,876/.  I6s.  S</.,  and  he  insisted  that  against  this  sum  he 

£      t,     d. 
(a)  From  4,4S4  12    6 

3,925     6     6 


499    6    0  due  to  Bfytk. 
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y/fks  entitled  to  set-off  the  4>d9L  Ss.,  for  which^  after       .I83S. 

having  set-off  the  3,925/.  6*.  6rf.  (a),  he  remained  a        

creditor.  (6)     Certain  proceedings  took  place  m  Scot-      Belcheb 
land,  which  have  already  been  stated  {ante^  274),  and     and  others, 
•which  do  not  affect  the  question. 

In  consequence  of  the  order  the  account  in  Scotland 
was  settled  between  the  assignees  and  Blyth,  the  as- 
signees admitting  that  they  could  not  prevent  Blyth 
setting  off  the  305/.  15^.9  and  Blyth  admitting  that  he 
could  not  retain  the  499/.  5s.  Qd.  from  the  2,8'77/i  0«.  Id.* 
and  the  payment  was  made  by  Blyth  accordingly,  (c) 


of 

Mabe&lt. 


£     s.    d. 

4,424  IS     6 

Balance    499    5    o 


£  #.  d. 

(a)    3,619  11  6 

505  15  O 

3,925  6  6 


(b)  The  whole  state  of  the  account  being  as  follows : 
Dr.  Blyth.  Cr. 


Received  before     1«. 
stoppage     -      'J   * 

After  stoppage, but!     ^^^  j^  ^ 
before  notice     -J 

After  notice  of  stop- 1  2  s^Y    q  7 
page        -  -J   * 


£     $.  d- 

£ 

$.    d. 

619  11   6 

5,619 

11    tf  Cash. 

505 

15    0  Ditto. 

6,802     7   1 


Leaving  a  balance  of  499/.  5i.  6d^ 
which  Blyth  insisted  that  he  was 
entitled  to  deduct  from  the 
2,877/.  0#.  7d*,  and  to  pay  only 
the  difference,  2,377/.  15t.  Idl 


(c)  The  following  is  the  state  of  the  account :  — 

Blyth. 

Dr.          £     i.    d. 

£    9.    d.    Or. 

Before  stoppage  -  5,619  11    6 

3,619  11    6    Cash. 

Before  notice       -      505  15    0 

505  15     0     Do. 

After  notice         -  2,877    0    7 

2,106  19     6     Paid. 
499     5     6     Do. 
93  15     6     Costs. 

177    0   .1    Stamps,  &c. 

6,802     7     1 

6,802     7      1 
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1833.  How  then  can  it  possibly  be  said  that  the  assignees 

_  have  received  the  30SL  15*.  ?    They  have  received  the 

£x  parte 

Belcher       exact  sum  which  they  were  entitled  to  receive;   and 

InAc^^    tter  ^^^^^^^  demand  may  exist  either  by  Cunningham  or 
of  the  assignees  against  Blyth^  the  assignees  have  not  re- 

Mabebly.     ceWed  the  305/1  15*.,  or  any  part  of  it. 

2d.  Supposing  the  cusignees  have  received  the  money^ 
has  Cunningham  a  right  to  recover  it  from  them  ? 

ITie  right  of  Cunningham  to  receive  the  money  from 
the  assignees  must  depend  upon  his  right  to  receive  it 
from  Blythy  who  was  not  before  the  Court  of  Review,  and 
is  not  now  before  this  Court,  in  consequence  of  which 
the  assignees  are  placed  in  the  strange  situation  of  being 
obliged  to  argue  against  their  own  interests,  by  con- 
tending that  Biyth  was  entitled  to  retain  it  against 
Cunningham,  and  of  course  against  themselves.     This 
was  the  duty  of  Blyth  to  contend ;   but  as  he  is  not 
before  the  Court,  it  will  be  sufficient  to  say  that  the 
claim  of  Cunningham  against  Bfyth  or  the  assignees!  is 
founded  on  the  erroneous  supposition,  either  that  pay* 
ments  made  to  an  agent  before  notice  that  his  prin- 
cipal has  stopped  are  voidable,  or  that  this  305/.  15*. 
was   paid  in  in  the  nature  of  a  short   bill,   instead 
of  having  been  paid,  as  it  actually  was,  to  Blf/th  on 
account  of  Maberly^  in  consideration  of  an  undertaking 
to  pay,  not  the  specific  bills,  but  the  amount  in  London. 
But  even  if  Cunningham  could  have  demanded  this  from 
Blyth,  this  question  has  not  been  agitated  in  the  Court 
below,  nor  was  Blyth  before  the  Court  to  protect  his 
own  interests ;  and  with  respect  to  the  supposition,  that 
payments  which  are  made  before  notice  that  the  prin- 
cipal has  stopped  are  voidable,  it  is  erroneous.    Between 
the  2d,  when  Maberly  stopped  in  London,  and  three 
o'clock  on  the  4th,  when  notice  of  tliis  reached  Blyth 
in  Edinburgh,   business  to  a  considerable  extent  was 
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transacted  in  Edinburgh.     Will  it  be  contended  that        1833. 

all  the  payments  made  by  him  are  valid,  and  all  the         — 

receipts  void,  although  the  very  payments  may  have  been      Belchek 

wholly  out  of  the  receipts  ?  ,  «°?  ot^«»- 

T^      .  .11.1  /.I  In  the  matter 

But  it  is  said  this  settlement  of  the  account  between  of 

the  assignees  and  Blyth  was  without  the  consent  of 
Cunningham^  and  that  his  interests  have  been  injured  by 
it,  which  was  the  foundation  of  the  order  made  by  the 
Court  of  Review.  The  answer  is  easy :  the  account 
was  settled  without  the  consent  of  Cunninghan^  for  an 
obvious  reason,  —  because  his  interest  is  not  affected  by 
the  settlement.  He  had  no  right  to  interfere  with  the 
assignees  obtaining  from  Bb^  the  sum  which  they  were 
entitled  to  obtain;  and  how  can  any  setdement  of 
account  between  them  and  Blyth  affect  any  right  of 
Cunningham's  against  Blyth  ?  Can  it  be  pleaded  as  a 
bar  to  an  action  commenced  against  him  by  Cunning- 
ham  either  in  England  or  in  Scodand  ?  So  far  from 
it,  that  were  any  defence  made  for  Blyth  in  any  pro- 
ceedings instituted  against  him  by  Cunningham^  Blyth 
could  not  say  that  he  had  setded  the  account,  and  paid 
the  money  to  the  assignees? 

Blyth  holds  two  funds.  Over  one,  as  between  the 
assignees  and  Blythy  it  is  admitted  by  the  assignees  that 
he  has,  as  against  them,  a  lien :  over  the  other  he  has  no 
lien.  He  pays  that  upon  which  he  has  not  a  lien ;  and 
although  he  retains  that  part  upon  which,  as  against 
the  assignees,  he  has  a  lien,  how  can  their  receipt  of  the 
sum  due  to  them  prejudice  the  right  of  any  third  per- 
son, if  there  be  any,  against  whom  Blyth  has  not  any 
lien? 

That  the  right  of  Cunningham  has  not  been  affected 
by  the  decision  of  the  Court  of  Session  cannot  be 
doubted  by  any  person  who  will  give  a  moment's  con- 
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1833.        flideration  to  the  decision^  which  is  framed  with  scrupa* 
■~^         lous  caution  not  to  decide  any  thing  which  could  a£Fect 
Bel^e      die  rights  of  any  party. 

and  others.         Upon  the  whole,  we  submit  that  Blyth  ouirht  to  have 
In  the  matter  r  »  i^  o 

of  been   liefore  the   Court;    tiiat  the   money  has  never 

Mabbhlt.     reached  the  assignees ;  that  there  have  been  no  dealings 

between  the  assignees  and  Blpth  that  can  enable  Cun^ 

ninffham  to  daim  frcrni  the  assignees;    and  that  the 

payment  to  Bfyih  bound  Cunninghamj  and  his  right  is 

limited  to  the  right  to  prove  under  the  commission. 

Mr.  Knight,  Mr.  Bethdl,  and  Mr.  Paywter  for  the 
respondents :  — • 

There  are  one  or  two  preliminary  observations  to 
which  it  will  be  necessary  first  to  call  the  attention  of 
the  Court. 

It  has  been  said  that  the  Court  of  Review  had  not 
jurisdiction  over  this  case,  as  it  was  not  for  the  return 
of  the  specific  notes  and  the  155.  in  money  which  was 
admitted  by  the  form  of  the  special  case,  in  which  the 
\bs.  does  not  appear  in  the  order;  but  the  Court  of 
Review  always  has  jurisdiction  over  assignees,  although 
as  against  a  stranger  such  jurisdiction  does  not  exist. 
And  widi  respect  to  the  observation^  that  this  is  a  ques- 
tion of  Scotch  law,  it  is  sufficient  to  say,  that  no  such 
objection  was  taken  in  the  Court  of  Review,  and  reli- 
ance cannot  now  be  placed  upon  it,  as  the  Court  is  now 
sitting  in  appeal  only  upon  matter  of  law ;  and  Scotch 
law,  like  any  foreign  law,  is  a  mere  question  of  fact)  and 
must  be  proved  as  such ;  and  with  respect  to  the  neces- 
sity of  Blyth  being  a  party  to  the  proceeding,  Mdberly 
and  Blyth  are  the  same  person,  they  cannot  be  separated, 
and  Maberly  is  before  the  Court. 

To  proceed  to  the  merits :  —  The  questions  are  two ; 
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fifst,  Whether^  if  these  notes  had  remained  in  the  hands        18S3* 

of  Blythy  Cunningham  was  not  entitled  to  have  recovered        

them  from  him  ?  and,  2diy,  Whether,  by  the  arrange-      Belcher 
raent  between  Blyth  and   the  assignees,  the  assignees     ^"^  others, 
have  not  taken  upon  themselves  all  the  liabilities  of  of 

Blythf  and  do  not  now  stand  in  his  situation  ?  Mabeelt, 

Witli  respect  to  the  first  question,  what  are  the  facts  ? 
Cunningham  and  Hunter  deposited  these  notes  with  Blyth 
upon  a  contract,  the  very  basis  of  which  had  failed  at  the 
time  of  the  deposit.  The  deposit  was  made,  and  the  con- 
tract entered  into,  in  ignorance  of  the  stoppage  otMaberfy, 
all  parties  being  ignorant  of  this  (unless  by  construction  of 
law  Blyth  must  be  considered  as  having  notice).  It  was 
a  payment  made  for  a  particular  purpose,  which  &iled 
from  the  beginning.  The  contract  was,  that  the  exist- 
ing agent  of  an  existing  banker  should  transmit  the 
notes  to  an  existing  banker;  and  neither  Blyth  or 
Maberly  representing  these  characters,  the  contract 
failed  from  the  beginning,  and  neither  Blyth  nor 
Maberly  could  retain  it. 

Upon  the  principle  of  the  established  law  of  England, 
a  contract  made  in  ignorance  of  a  fact  which  was  its 
very  basis  is  not  permitted  to  stand. 

In  ex  parte  M^Gee,  19  Ves.  609,  2  Bose,  bills  were 
paid  in  after  the  bankruptcy  of  some  members  of  the 
firm,  but  before  the  bankruptcy  of  the  whole  firm ;  and 
Lord  Eldon  determined  that  the  assignees  were  not 
entitled  to  retain  the  bills.  In  the  present  case,  as  in 
tx  parte  M^Gee^  the  bank  had  ceased,  and  the  assignees 
had  not  any  right  to  the  property. 

So,  any  fraud  or  deceit  will  vacate  a  contract.  Glad' 
ston  V.  Hadwen^  1  Maul  §•  5.  5 1 7 ;  Bead  v.  Hutchinson^ 
3  Camp.  351 ;  Torvey  v.  Milne,  2  B.  Sf  Aid.  682.  And 
Blyth  would  have  been  guilty  of  a  gross  fraud  if  (not  in 
a  state  of  ignorance  that  Maberly  had  stopped  payment) 
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18S3.  he  had  received  this  money  as  Mdberhfs  agent.     He 

""'""'  would  have  received  it  under  false  pretences.     Imme- 

Bblchee  diately  that  the  stoppage  was  known  the  deposit  was 

and  othen.  recaUed,   and   the   property  never   passed,   and  Blyth 

of  never  acquired  any  lien  upon  it.    Buchannan  v.  Findlat/j 

It  is  said,  that  the  transactions  on  the  morning  of  the 
4th  were  all  good,  and  that  as  the  payments  of  Blyih 
were  good,  so  were  his  receipts.  That  is  not  so.  Why 
are  the  payments  good  ?  It  is  the  equity  of  the  payee 
that  they  should  be  so.  We  know  that  money  received 
by  a  person  who  has  no  notice  of  the  bankruptcy  of  the 
foyer  cannot  be  recovered.  Now  the  payment  by  Blyth 
was  the  payment  by  Maberly,  and  Blyth  must  be  con- 
sidered therefore  as  having  had  notice  of  Maberlf^s 
stoppage.  In  the  same  way,  if  a  man  pay  money  to 
a  bankrupt,  but  of  whose  bankruptcy  he  is  ignorant, 
that  money  cannot  be  retained,  but  it  is  a  fraud  on  the 
bankrupt,  who  could  not  honestly  receive  it.  Suppose 
money  is  paid  to  the  servant  of  a  bankrupt,  of  whose 
bankruptcy  the  payer  had  no  notice,  can  the  bankrupt 
retain  that  money  against  him  ?  Clearly  not ;  nor  then 
can  his  assignees ;  and  that  is  this  case.  Cunningham  and 
Munter  dealt  with  the  master^  not  with  the  servant ;  and 
they  are  entided  to  recover  these  notes  from  the  master. 
But  the  agency  of  Blyth  had  ceased  from  the  2d  of 
January,  the  date  of  the  letter,  by  Maberly  desiring 
Blyth  to  discontinue  the  business,  although  it  was  not 
received  until  the  4th  of  January,  which  seems  clearly 
established  in  Salte  v.  Feildy  5  71 R.  21 1,  and  Richardson 
V.  Go88j  3  Bos.  8f  PiUL  1 19.  In  the  first  case  the  goods 
were  bought  by  an  agent  of  the  vendee,  and  delivered 
by  him  to  the  vendee's  packer,  in  whose  hands  they 
were  attached  by  the  creditors  of  the  vendee.  Hie 
vendee  had>  however,  by  a  letter  to  his  agent,  dated 
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before  the  delivery  of  the  goods  to  the  packer,  but  not        1833. 

Beceived  by  his  agent  until  after  such  delivery,  counter- 

manded  the  purchase,  stating,  that  he  was  ruined  in      Belcher 

consequence  of  several  failures.     The  letter  was  shown  .  "ij^^*^ 

by  the  agent  to  the  vendor^  who  stated  that  he  was  of 

willing  to  take  back  the  goods.     The  vendee  having 

become  a  bankrupt^  the  question  was,  whether  the  goods 

were  the  property  of  the  vendee,  or  formed  part  of  the 

bankrupt's  estate  ?     It  was  held  that  the  goods  revested 

in   the  vendor^  the  contract  having  been   rescinded* 

The  time  of  the  contract  being  rescinded  must  have 

been  before  the  delivery  of  the  goods  to  the  packer. 

In  the  case  of  Richardson  v.  GosSf  goods  were  shipped 
by  the  plaintiff  from  Newcastle  to  the  oi'der  of  Wibon 
in  London.  Before  they  arrived,  Wibon  wrote  a  letter, 
stating  he  was  unable  to  answer  his  engagements,  and 
that  he  should  not  apply  at  the  wharf  for  the  goods. 
The  plaintiff  immediately  set  o£P  for  London,  and  ap- 
plied for  the  goods  of  the  wharfinger,  who  refused  to 
deliver  them  up  unless  upon  payment  of  the  general 
balance  due  to  him  from  Wibon.  Heath,  J.,  held  that 
the  contract  was  rescinded  from  the  date  of  the  letter, 
and  that  the  wharfinger  had  no  right  to  retain  against 
Bichardson  for  the  general  balance.  In  this  case  it  is  to 
be  observed  that  the  wharfinger  had  received  no  notice 
from  Wibon  that  the  contract  was  rescinded. 

From  these  cases  it  is  evident  that  Cunningham  and 
Hunter  paid  these  notes  and  monies  to  Blythy  consider- 
ing him  as  the  agent  of  Maberly,  when  his  authority 
to  receive  them  in  that  capacity  had  been  revoked  two 
days  before.  Nothing,  therefore,  could  be  clearer  than 
that  Messrs.  Cunningham  and  Hunter  had  a  right  to 
them  again ;  and  the  only  question  is,  under  the  present 
circumstances  of  this  case,  against  whom  they  ought  to 
make  their  claim.     In  Scotland  they  immediately  gave 
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183S.        notice  to  Blyth,  while  he  had  the  notes  specifically  in  his 

""""^        possession,  not  to  part  with  them.     They  presented  a 

Belchea      petition  either  for  Bly&  to  pay  the  notes  back  to  them, 

and  othen.     ^j.  ^  remit  them  to  some  banker's  in  London,  for  the 
In  the  matter  ,  ,  ' 

of  purpose  of  being  applied  as  directed,  and  in  the  mean* 

Mabeely,  ^^^  ^^  obtain  an  interdict  to  prevent  Bb/th  parting 
with  them.  An  interdict  is  accordingly  granted ;  and 
a  short  time  after,  and  while  Blyth  retained  the  actual 
notes  and  monies  in  his  possession,  a  fiat  of  bankruptcy 
is  issued  against  Maberly. 

CumnngAam  and  Hunter y  therefore,  fully  agreed  to 
the  contract  being  rescinded,  and  in  consequence  of 
their  proceedings  the  notes  and  monies  were  speci- 
fically in  the  hands  of  Blyth  at  the  time  of  Maberhfs 
bankruptcy. 

2dly,  As  to  the  arrangement  between  Blyth  and  tlie 
assignees. 

Upon  the  claim  thus  made  by  the  assignees,  the  Court 
in  Scotland  ordered  that  Blyik  should  pay  to  the  as* 
signees  the  whoU  notes  and  money  in  his  hands  as  agent 
of  Maberly,  ^^  afler  deducting  tit  the  meantime  the  sum 
of  4t,i2^l.  129.,  for  which  he  claimed  a  right  of  reten- 
tion ;  and  reserved  to  all  parties  their  respective  rights 
«  and  claims  of  preference,  to  be  insisted  on  in  due  form 
of  proceeding  in  England.'*  Now,  deducting  this  sum 
firom  the  aggregate  of  the  two  funds  in  his  hands,  amount- 
ing to  6,8022. 78.  Id,  the  residue  was  2,3772.  ISs.  Id. 
That  was  what  they  were  to  receive  from  Blyth;  but 
then  they  do  not  receive  this  from  Blyth*  By  an  arrange* 
ment  between  them  and  Blyth^  it  is  agreed  that  Blyth 
should  retain  the  sum  of  3,925/.  68.  6d.  (the  fund  which 
he  had  in  his  hands  when  he  received  notice  of  Maberly's 
stoppage),  and  should  pay  over  to  the  assignees  the  ba- 
lance of  the  other  sum  of  2J7Q6L  I6s,  Sd.  (the  fund- 
received  by  him  after  such  notice),  after  deducting  the 
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amount  of  his  costs  which  the  decree  entitled  him  to,        1833. 

in  pursuance  of  which  Blyth  pays  to  the  assignees  the        — 

sum  of  2,697/.  0«.  7(f. ;  whereas,  if  the  interlocutor  of      Belcher 

the  Court  of  Session  had  been  followed,  they  would  ,  ®°1  °'^®"*- 

^         "^  In  the  matter 

only  have  received  2,877/.  \bs*  \d.  So  that  in  fact,  by  _  of 
a  subsequent  arrangement  with  Blyth^  to  which  Curt" 
ningham  and  Hunter  are  no  parties,  they  receive 
319/.  58.  6(L  more  than  the  order  gave  them.  By  this 
arrangement  the  assignees  stand  completely  in  BlyiKs 
shoes ;  they  have  settled  with  him ;  and  is  it  to  be  be- 
lieved that  when  Cunninghaini  and  Hunter  come  here  to 
apply  to  that  jurisdiction  to  which  they  were  referred, 
they  are  told  that  they  must  go  back  to  Scotland,  and 
sue  Blyth  f 

Blyth  was  made  a  party  to  the  proceedings  in  Scot- 
land, and  it  was  therefore  a  complete  adjudication  in 
a  court  of  competent  jurisdiction,  that,  for  the  behoof 
of  all  the  parties,  the  assignees  should  receive  this 
money,  and  the  questions  should  be  tried  here.  By 
their  arrangement  with  Blyth  the  assignees  have  made 
the  whole  debt  their  own.  Could  they  sue  Blyth  after 
this  ?  By  obtaining  the  money  from  Blyth  they  stand 
in  his  situation. 

The  assignees  go  into  the  court  of  Scotland,  get  a 
decree  to  have  the  personal  rights  of  the  parties  tried  in 
England,  and  now  when  at  your  Lordships  bar,  and  at 
the  Court  of  Review,  they  recant  all  they  said  in  Scotland, 
and  say  the  case  must  go  back  again  to  be  tried  there. 
The  assignees,  by  their  petition  to  the  Court  of  Session, 
claim  a  paramount  right  to  have  at  all  events  all  the 
funds  for  the  benefit  of  all  interested;  and  in  that  peti- 
tion they  say  that  the  right  of  parties  interested  will  not 
be  at  all  interfered  with ;  so  that  they  received  the  pro- 
perty subject  to  the  same  questions  it  was  subject  to 
when  in  the  hands  of  Blyth^ — upon  the  terms,  in  fact. 

Vol.  I.  Y 
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1833.        that  it  should  be  the  same  as  if  it  had  remained  in  his 
— ~"         hands* 
BsLci^E  Upon  the  whole,  it  is  submitted,  Ist,  The  assignees 

and  others,     y^g^y^  placed  themselves  in  the  situation  of  BlytlL  and  it 
la  the  matter  *^  .1 

of  would  be  a  fraud  on  the  Court  in  Scotland  to  insist  on  a 

Mabeely.  j^tiini  to  Scotland  to  decide  this  question.  2dly,  They 
have  placed  Blt^th  in  a  situation  in  which  he  cannot  be 
sued  by  us. 

Jidy  28.  ^^  Edward  Sugden  in  reply : — 

The  alignment  of  the  respondents  is  founded  upon 
die  supposition  that  the  assignees  have  received  the 
money ;  but  this  is  erroneous,  and  the  fallacy  consists 
in  assuming  that  the  Lords  of  Session  ordered  BlyA  to 
deliver  to  the  assignees  their  money,  and  that  we  have 
acted  contrary  to  that  order.  All  which  the  order  did, 
was  to  say  Bljfih  should  deliver  to  us  the  funds  in  his 
hands,  after  deducting  in  the  meantime  his  whole  claim. 
There  has  been  no  variation  of  the  order,  by  which  he 
was  entitled  to  retain  the  3,9252i  6«.  6^1,  including  the 
305/.  155.  paid  by  Cunningham^  and  also  the  difierence 
of  499/.  out  of  the  2,800/.,  which  left  the  balance  to  be 
paid  to  the  assignees  2,377/.,  which  he  paid  over ;  biit 
he  afterwards  admitted  that  he  could  not  retain  the 
499/.;  and  he  therefore  paid  over  that  sum  also.  So 
that  the  assignees  merely  received  the  precise  sum  of 
2,800/. ;  and  beyond  any  doubt  the  305/.  still  remains 
in  BlytKs  hands. 

Then  the  question  is,  whether  any  thing  has  been 
done  by  the  assignees  to  prevent  Cunningham  from 
pursuing  his  remedy  against  Blgthf  Have  these 
notes  ever  left  his  hands?  He  retained  the  whole, 
as  he  was  permitted  to  do  by  the  Lords  of  Session, 
and  as  against  the  assignees  he  was  entitled.  But 
the   Lords  of  Session   have  not  determined   that  he 
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is  entitled  to  retun  the  305/.  as  against  Cunningkam ;        }833. 

that  question  was  left  entirely  open,  and  it  so  remains.        

If  so,  what  then  have  the  assignees  done  subsequent  to      Belcbeji 

the  order  which  can  prdudice  any  rieht  of  Cunningham  ?  ,  *"^  others. 
TT  ij         1.     i         J  .  1  •  1   1  ^n  the  matter 

lie  couia  not  be  bound  by  any  act  to  wmch  he  was  not  of 

a  party.  Then  have  we  done  any  thing  which  amounts  Mabsruc 
to  an  indemnity  to  Blyth  against  Cunmngham^s  daim  ? 
CertMnly  not*  He  claimed  a  right  to  retain  against  all 
the  world,  and  only  gave  up  what  he  found  he  could  no 
longer  retain.  Cunningham  may  have  a  right  to  recover 
from  Blyih  ;  and  if  he  does,  then  Blyth  will  have  a  right 
of  proof  for  305/.  If  he  does  not,  then  Cunningham 
will  be  entitled  to  prove  that  amount.  But  the  whole 
question  is  still  open.  There  is  no  contract  that  we  ore 
to  defend  the  right  of  Blgth  to  retain  against  Cunningham  ; 
and  it  is  erroneous  to  say  that  there  is  any  contract  be- 
tween the  assignees  and  Cunningham. 

The  ass^ees  admit  they  have  received  the  2,800/*, 
but  nothing  more;  and  if  Cunningham  has  any  daim 
upon  that,  the  assignees  are  of  course  ready  to  submit  to 
any  order  respecting  it.  But  it  is  clear  Cunningham  can 
have  nothing  to  do  with  that  fund*  It  is  not  pretended 
that  the  305/.  was  part  of  that  sum  ;  and  unless  it  was, 
how  can  they  have  any  right  to  interfere  with  it  ? 

But  suppose  the  opinion  of  the  Court  should  be 
against  the  assignees  upon  these  points ;  supposing  the 
Court  should  think,  1st,  That  Blgth  had  no  right  to 
retain  any  thing ;  2dly,  That  the  money  has  reached  the 
hands  of  the  assignees ;  and,  3dly,  That  this  case  can  be 
disposed  of  without  Blyth  being  present:  then  the  ques- 
tion of  law  will  remain,  of  which  the  Court  of  Review 
took  no  notice  and  considered  to  be  immaterial,  viz. 
that  even  under  these  circumstances  Cunningham  is  not 
entitled  to  any  thing  beyond  a  dividend. 

It  seems  to  have  been  forgotten,  that  in  bankruptcy 
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1833.        they  cannot  recover  the  precise  sum,  however  hard  it 
may  be  upon  the  party  to  have  paid  money  into  a  bank 
Belcher       SO  near  its  close.     What  difference  is  there  between  the 
and  others,     present  and  all  other  cases  of  money  paid  to  a  banker 
of  in  the  regular  course  of  business  ?     They  forget  that, 

Mabbely.  jjth^ugh  they  may  have  a  right  against  Maberfy,  yet 
that  they  have  only,  in  bankruptcy,  a  right  to  a  divi« 
dend.  This  is  all  they  are  entided  to,  unless  they  can 
trace  the  specific  notes  clothed  with  a  trust,  and  ear- 
marked. The  assignees  have  no  right  to  permit  any  per- 
son to  have  20s.  in  the  pound,  nor  will  the  Court  order 
the  assignees  to  commit  a  breach  of  trust  by  paying  such 
sum.  If  the  assignees  had  paid  Blpth  in  full  part  of  a 
debt  which  ought  not  to  have  been  so  paid,  then  they 
might  be  personally  liable;  but  it  could  not  be  enforced, 
as  it  is  now  sought  to  be  enforced,  as  against  the  bank- 
rupt's estate.  The  petition  prays  that  the  305/.  may 
be  paid  out  of  the  estate.  If,  as  they  say,  we  have  paid 
our  debt  with  their  money,  it  makes  no  difference ;  they 
have  no  right  to  have  the  305/L  out  of  the  bankrupt's 
estate;  if  they  have  any  right  it  must  be  against  the 
assignees  personally.  Assuming,  therefore,  that  the 
305/.  has  reached  the  hands  of  the  assignees,  then 
Cunningham  has  no  greater  right  than  the  general  body 
of  creditors.  If  it  was  paid  in  in  the  usual  course  of 
business,  it  was  paid  at  the  counter,  and  became  imme- 
diately a  debt  from  Maberly. 

But  it  lias  been  said,  that  all  payments  by  Blyth  on 
the  4th  are  good,  but  that  all  his  receipts  on  that  day  are 
bad.  If  that  were  so,  let  us  suppose  that  he  had  started 
on  that  day  without  a  shilling  in  the  till,  and  that  he 
borrowed  100/.  to  pay  away  in  the  forenoon,  and  a 
farmer  paid  m  100/.,  and  the  agent  paid  that  100/.  away 
'  in  the  usual  course  of  business,  and  then  in  what  situ- 
ation would  the  agent  be  placed?     But  they  say,  it 
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was  paid  for  the  special  purpose  of  being  transmitted.        1833, 

We  admit  that  it  was  paid  according  to  the  usual  course      _ 

of  business,  and  that  it  was  transmitted  by  Bltfthy  by  the      Bislchb& 

order  which  he  gave  upon  the  London  house.     It  was  i|f°the*  matter 

not  thought  by  Ctmmn^Aam,  nor  could  any  one  have  of 

expected,  that  the  corpus  of  the  actual  notes  paid  in 

were  to  be  transmitted  to  London.     This  was  known 

not  to  be  the  course  of  business.     What  would  be  the 

use  of  remitting  Scotch  notes  to  London  ?     By  striking 

out  the  155.  it  appears  that  it  was  not  because  the  Court 

found  there  was  any  contract,  but  shows  that  the  judge, 

when  he  settled  this  case,  imagined  that  he  decided  the 

case  on  the  ground  of  the  money  being  ear-marked. 

Then  it  is  said,  that  if  BlyA  had  a  lien  they  would 
have  a  right  to  go  against  the  residue  of  the  fund  in  his 
hands;  and  ex  parte  ArmisUdy  2  G.  8f  J.  271,  is  relied 
on,  but  is  totally  inapplicable  to  the  present  case.  There 
a  country  banker  having  sent  short  bills  of  their  cus- 
tomers to  their  London  correspondent,  and  procured 
advances  upon  them,  it  was  decided  that  the  customer 
was  entitled  to  be  indemnified  from  the  surplus  of  the 
securities  held  by  the  London  banker*  But  in  this  case 
there  was  no  surplus  securities.  Blyth  never  had  any 
lien  upon  any  part  of  the  2,800/.  litis  is  the  mistake 
upon  which  their  argument  has  proceeded. 

Then,  as  to  ex  parte  M^Gae  (a),  bills  were  paid  in 
after  the  bankruptcy  of  some  of  the  members,  and  the 
assignees  were  not  permitted  to  retain  them.  But  that 
is  not  so  in  this  case.  Here  there  was  no  bankruptcy  at 
the  time  the  payment  was  made  to  Bbfth^  but  an  open 
public  dealing,  without  notice  of  the  stoppage  in  Lon- 
don ;  and  it  is  impossible  to  imagine  that  any  acts  by 
Blytkj  previous  to  hb  receiving  notice,  are  not  valid. 


(a)  19  Vet,  577. 

y3 
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1833.  The  cases  cited  with  respect  to  fraud  and  deceit  are 

as  inapplicable  as  the  others,  for  it  is  not  suggested,  as  it 

B£LCH£E      could  not  be,  that  there  was  either  in  the  present  case. 

andothew.  j  ^jj^  however,  shortly  state  what  they  are,  merely 
of  because  cases   cited   and   not   explained  may  appear 

ABBRLY.  to  be,  as  in  fact  they  are  not  of  importance.  In 
Buc/umcm  v.  Findley,  9  B.  Sf  C.  738,  a  merchant  at 
Liverpool  sent  bills  to  a  person  in  London  to  get  them 
discounted,  and  to  apply  the  proceeds  to  a  particular 
purpose,  and  the  merchant  stopped  payment,  and  the 
bills  not  having  been  so  applied,  he  required  the  bills  to 
be  returned;  and  it  was  determined  that  a  debt  due 
from  the  merchant  could  not  be  set  off  in  an  action  of 
assumpsit  by  his  assignees  for  the  amount  of  the  bills 
which  had  been  received.  'That  was  not  the  case  of  a 
payment  to  a  banker  in  the  usual  course  of  business.  It 
was  exactly  the  same  as  if  I  sent  my  servant  to  get 
change  for  a  check,  and,  afterwards  changing  my  mind, 
I  sent  another  to  stop  him.  Suppose  I  sent  money  to  a 
country  banker  to  be  paid  to  a  third  person,  if  I  may, 
before  he  has  communicated  with  the  third  person^ 
countermand  the  direction,  the  third  person  could  have 
no  right  of  action  against  the  banker  unless  he  had  said 
he  held  it  for  that  third  person.  Then,  in  NecU  v. 
Hutchinson^  3  Camp.  352,  the  amount  of  the  decision  is, 
that  where  goods  were  bought  to  be  paid  for  by  a  bill 
without  recourse  on  the  buyer,  the  seller  could  not  main- 
tain assumpsit,  although  the  purchaser  knew  the  bill  to 
be  worth  nothing ;  and  Lord  EOenborough  said  the  action 
should  have  been  by  trover  or  for  deceit.  In  that  case  it 
was  said  that  there  was  a  fraud,  but  how  is  it  applicable 
to  the  present  case ;  and  Gladston  v.  Hadwen,  1  Moult  ^ 
S.J  was  a  case  of  fraud.  Those  cases  have  nothing  to  do 
with  this,  in  which  fraud  is  not  even  alleged.  Gladsbm 
v.  Hadwen  was  nothing  more  than  a  man  having  done 
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what  was  morally  wrong;  he,  before  the  bankruptcy^  did        1833. 

what  was  morally  riirht.     He  had  obtained  from  a  per-         "— 

son  a  bill  on  a  fraudulent  representation^  and  on  the       Bblche& 

next  day  told  the  person  he  repented  of  what  he  had  -  ^^^  others. 
•^  ^  ^  In  the  matter 

done,  and  returned  the  bill.      So  in  Tooley  y.  Milnej  of 

2  B.  Sf  Aid.  682,  the  bankrupt  while  in  prison  borrowed  M^"*^*- 
money  to  settle  with  his  creditors,  but  the  purpose  &il« 
ing,  he  returned  part  of  the  money  to  the  lender;  and 
it  was  decided  that  the  assignees  could  not  recover. 
These  cases,  so  far  from  being  in  favour  of  the  respon- 
dent,  appear  to  me  to  prove  that  he  has  no  right.  Sup- 
pose the  money  had  been  actually  paid  to  Maberly  him- 
self, what  would  have  been  the  rights  of  the  parties? 
Can  any  one  doubt  that  it  would  have  belonged  to  the 
assignees? 

I  submit,  therefore,  that  the  order  of  the  Court  of 
Review  must  be  reversed. 

Cur.  adv.  mdt. 

Lord  Chancellor:  —  There  is^  I  think,  more  in        L.  C. 
this  case  than  there  appeared  to  be  to  the  judges  in  the   -^^V^*^  15, 
Court  of  Review ;  but  it  is  more  a  question  of  fact  than 
of  law;  and  upon  the  whole  I  agree  with  them,  and 
dismiss  the  appeal,  but  without  costs. 


Y  4j 
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C,  R.  Ex  parU  SOLOMON&  —  In  the  matter  of 

Feb.  26,  MABERLEY. 

1833* 

See  marginal      J[n  this  case  the  facts  Stated  in  the  petition  and  the 

note  to  ex  parte  .        i       »  i 

Cunningham,  prayer  Were  the  same  as  m  the  last  case,  with  the  dif- 
Blu'thenotei  fcrence  only  that  the  sum  was  185/,;  and  there  was 
^fiS  i^'^*"     "^  specification  of  the  notes  paid  to  Mr.  Blithe. 

Mr.  BeiheU  and  Mr.  Pojfnier  for  the  petition. 

Mr.  SwansUm  and  Mr.  Montagu  for  the  respondents:— 
In  this  case  the  petitioner  has  not  identified  the  notes, 
and  an  order  cannot  be  made  to  reclaim  notes  which 
are  not  identified.  In  the  case  of  a  factor,  while  goods 
remain  in  specie  they  may  be  reclaimed,  but  not  if  con- 
verted. The  question  is  the  same  as  in  the  case  of  short 
bills,  which  may  be  recovered  by  an  order  of  the  Court, 
because  they  are  capable  of  being  identified.  Could 
they  be  recovered  in  trover  without  proof  of  identity? 

Sir  G.  Rose :  —  You  may  take  it  as  a  &ct  that  they 
cannot  be  identified,  and  as  law  that  there  could  be  no 
recovery  in  trover  without  identification.  But  the  money 
was  stopped  by  the  assignees  in  the  hands  of  Blythe. 
There  is  no  affidavit  contradicting  the  allegation  of  the 
petition,  that  185/.  in  Scotch  notes  came  to  the  hands 
of  Blythe.  Admitting  all  that  the  respondents  contend 
for,  they  now  stand  in  the  shoes  of  Blythe  ;  and  if  the 
petitioner  could  have  recovered  against  Blythe,  he  may 
recover  against  the  assignees.  Solomons  obtained  an 
interdict,  by  which  the  property  was  bound;  and  the 
Court  of  Session  would  have  ordered  the  money  to  be 
paid  to  him,  if  the  assignee  had  not  intervened.  The 
order  was  then  made  that  Blythe  should  hold  the  money 
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for  the  assignees,  subject  to  all  the  equities  raised  in        1833. 

the  suit.  ^ 

Ex  parte 
Solomons. 

Erskine,  C.  J. :  —  It  is  admitted  in  this  case  that  the  ^°  the^  matter 
deposit  of  the  bills  was  made  for  the  purpose  of  trans-  MAsEaLsy* 
mission  to  London;  that  the  agent  with  whom  the 
deposit  was  made  received  notice  not  to  transmit  the 
bills,  but  return  them  to  the  owner ;  that  he  retained 
them,  and  had  in  his  hands,  at  the  date  of  the  bank- 
ruptcy, the  very  bills  capable  of  being  identified.  They 
were  not  in  fact  remitted,  and  therefore  not  mixed  with 
the  general  fund;  and  moreover  an  interdict  was  ob- 
tained  which  prohibited  the  passing  of  the  notes.  The 
facts  being  so,  and  the  notes  remaining  in  the  hands  of 
the  agent,  the  question  is,  whether  the  petitioner  has  a 
right  to  recover  them  ?  It  may  be  argued,  that  there 
may  be  a  right  to  recover  from  the  agent,  and  not  from 
the  assignees ;  that  they  could  not  be  required  to  rede* 
liver,  as  they  never  possessed  them.  If  this  had  been 
the  simple  case  of  a  payment  into  the  hands  of  Bltfthe^ 
and  the  assignees  had  never  interfered,  it  would  have 
been  unjust  and  absurd  to  call  upon  them  to  restore  the 
property.  But  how  stand  the  facts?  While  the  liti- 
gation is  going  on  in  Scotland  between  their  agent  and 
the  petitioner,  the  assignees  interpose,  and  by  petition 
claim  the  property  in  the  notes,  upon  the  allegation  that 
the  pajmtient  was  to  BIythe  as  the  agent  of  Maberky, 
whom  they  represent,  and  that  all  the  property  in  the 
hands  of  the  agent  belongs  to  them  as  the  representative 
of  the  principal.  They  claim  a  dominion  over  the  notes, 
as  of  the  rest  of  the  property  in  the  hands  of  the  agent, 
in  the  character  of  assignees  of  the  principal.  As  to  any 
question  between  the  petitioner  and  BIythe^  it  is  inti<- 
mated  in  the  proceedings,  that  it  may  be  discussed  and 
decided  in  the  proper  court,  the  Court  of  Bankruptcy  in 
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1833.        England.     The  assignees  in  e£Pect  demand  the  payment 
'  or  delivery  of  all  the  property  held  by  Blythe  in  right  of 

Solomons.     ^^  bankrupt,  subject  to  his  claim  of  set-o£P.    The  Court, 
In  the  matter  yielding  to  these  suggestions,  direct  the  payment,  per- 
Mabbaley.     mitting  Blythe  to  retain,  in  accounting  with  the  assignees^ 
so  much  of  the  property  as  he  may  make  out  that  he 
is  entitled  to,  and  the  balance  was  to  be  paid  to  the 
assignees  as  belonging  to  them  in  the  right  of  the  bank- 
rupt.   Upon  this  account  a  question  arose  as  to  a  sum 
of  2,800/.,  whether  Blythe  had  a  right  to  retain  it, 
because  it  was  received  after  the  4th  of  January,  when 
the  agency  was  terminated  by  the   bankruptcy,   and 
therefore  that  the  right  of  set-ofF  as  to  that  sum  had  no 
effect.    On  the  footing  of  this  arrangement,  the  assignees 
came  to  a  settlement  of  account  with  Blythe,  he  retain- 
ing, as  a  debt  claimed  against  them,  and  by  virtue  of  his 
set-off,  a  sum  of  3,925/.  6«.  6dl,  of  which  the  185/.  (whe- 
ther notes  or  their  equivalent  in  money)  is  included.  The 
assignees,  therefore,  adopt  the  act  of  Blythe  as  the  agent 
of  Mdberleyy  and  take  the  balance  as  his  fund,  subject  to 
all  questions  which  may  be  raised  against  him,  or  might 
have  been  discussed  with  his  agent.     It  is  in  substance 
and  effect  the  same  thing  as  if  they  had  taken  possession 
of  the  notes  themselves,  since  they  have  by  arrangement 
and  judicial  compromise  prevented  the  petitioner  from 
recovering  or  prosecuting  his  right  against  Blythe  in  the 
Scotch  court.     It  is  a  pleasure  to  reflect  that  justice 
in  this  case  concurs  with  the  rule  of  law.     It  would 
have  been  hard  upon  the  petitioner  to  be  now  sent  back 
again  to  litigate  the  question  in  the  Court  of  Session. 
At  the  same  time,  if  it  were  a  case  of  the  greatest  hard- 
ship that  ever  came  before  a  court  of  justice,  I  should 
have  felt  myself  bound  to  administer  the  law  as  it  is. 

Sir  (7.  Cross :  —  This  is  the  third  time  that  this  matter 
has  been  argued  before  this  Court  on  a  question  of  mere 
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fact*  There  is  no  point  of  law  or  equity  in  the  case*  1833. 
It  has  been  before  the  Court  merely  as  it  were  a  jury.  ^ 
The  assignees  claim  the  money  as  paid  to  Bhfthe  by  Solomons. 
SoUmms  specifically.  But  Bhfthe  having  claimed  a  lien  ^^  the^matter 
upon  the  money,  an  arrangement  is  made  between  them.  Mabcmlit. 
Behind  the  back  of  the  petitioner  it  is  agreed  that  Blythe 
shall  keep  the  money  of  Sohmona,  and  pay  over  other 
monies  to  the  assignees.  Then  they  come  into  this 
Court)  and  say,  We  have  not  the  money;  it  is  in 
the  hands  of  Blythe :  go  and  seek  his  representatives. 
To-day,  after  all  the  previous  discussions,  a  new  point 
is  started,  —  that  the  petitioner  has  not  identified  the 
notes.  It  is  immaterial ;  but  in  fact  they  do  identify 
them,  for  in  their  petition  to  the  Court  of  Session  they 
state  the  identity.  It  is  argued,  that  if  an  action  of 
trover  had  been  brought  it  must  have  failed  for  want  of 
identification.  If  so^  could  not  the  petitioners  have 
brought  an  action  for  money  had  and  received ;  a  spe- 
cial action  which  the  Courts  of  Common  Law  have 
adopted,  on  the  principles  of  the  Courts  of  Eqmty. 
Here  we  are  sitting  to  administer  equity  as  well  as  law ; 
and  the  question  is.  Whether,  ex  aquo  et  bonoy  the  as- 
Mgnees  ought  to  refund  to  the  petitioners  ?  They  have 
got  the  money  by  the  effect  of  their  arrangement  with 
Blythe ;  and  I  am  of  opinion  that  the  prayer  of  the 
petition  ou^  to  be  granted. 

Sir  G.  Bose :  —  The  opinions  which  I  entertain  upon 
the  questions  raised  in  this  petition  were  expressed  upon 
the  hearing  of  the  former  petition  in  this  matter,  and 
I  should  have  said  nothing  upon  this  occasion  if  circum- 
stances had  not  occurred  to  make  it  expedient  to  state 
my  opinion  now  upon  the  rehearing. 

If  an  action  of  trover  had  been  brought  against  Bfythe, 
can  it  be  doubted  that  there  would  have  been  proof  of 


812  CASES  IN  BANKRUPTCY. 

1833.        a  conversion  ?    If  a  bill  had  been  filed  against  him,  can 

„  it  be  doubted  that  an  inmnction  would  have  been  ob- 

Ex  parte  .         .  "^ 

SoLQMOMs.     tained  to  restrain  his  parting  with  this  property  ?     This 
In  the  ^matter  petition  is  clearly  sustainable  on  principles  both  of  law 

Mabeblbt.  and  equity.  (Sir  G.  Rose  stated  the  petition.)  When 
the  first  petition  was  presented,  then,  as  the  act  of  bank- 
ruptcy was  taken  to  be  on  the  2d  of  January,  and  as  the 
relation  of  principal  and  agent  between  Blythe  and 
Maberky  was  determined  from  this  time^  Blythe  could 
do  no  act  as  agent,  and  therefore  could  not,  as  in  that 
diaracter,  pay  over  the  money.  The  act  of  bankruptcy 
is  now  laid  as  on  the  26th  of  January.  In  the  petition 
now  before  the  Court  nothing  turns  upon  the  time  of 
the  act  of  bankruptcy.  The  stoppage  takes  place  on 
the  2d  of  January ;  the  intelligence  of  the  fact  reaches 
Edinburgh  on  the  4th  of  January;  in  the  meantime 
Sohmums  pays  in  185/.  in  notes,  to  be  transmitted  to 
London.  If,  on  the  2d  or  on  the  4th  of  January,  before 
the  countermand,  the  money  had  been  remitted  to  Ma- 
berley^  it  could  not  have  been  recovered.  If  it  had  been 
remitted  to  him,  or  dealt  with  as  his  property,  by  Blythe 
as  his  agent,  relief  must  have  been  sought  under  the 
commission.  But,  before  the  post  goes  out  on  the  4th 
of  January,  there  is  a  notice  of  countermand,  which  ope« 
rated  as  a  species  of  stoppage  in  transitu.  The  notes  in 
this  respect  are  not  different  from  other  chattels.  The 
owner  had  a  right  to  stop  them,  by  countermanding  the 
order  of  transmission. 

If  the  circumstances  had  been  different;  if  Blythe, 
upon  the  receipt  of  the  countermand,  had  said^  <'  I  can- 
not obey  it;  I  have  already  carried  the  notes  to  the 
account  of  Maberky,  and  have  committed  myself  with 
him,  in  obedience  to  your  first  instructions ;"  it  might 
have  raised  a  di£Ferent  question.  But  Blythe  accepts  the 
notice  of  countermand;   he  retains  the  money  in  his 
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hands  in  compliance  with  it,  and  so  retains  it  to  be  dealt        183S. 
with  accordinir  to  the  equities  by  which  it  was  affected.         

JEx  narte 

The  right  in  the  property  was  controlled  by  circum-  Solomons. 
stances.  It  is  not  too  much  to  say,  that  it  must  ha%'e  ^°  ^®  matter 
been  recovered  by  the  petitioner  in  the  Scotch  proceed-  Mabbbley. 
ings  against  Blythe,  if  the  assignees  had  not  intervened. 
How,  then,  do  the  assignees  intervene?  No  direct 
question  is  raised  in  their  condescendence  as  to  this  pro- 
perty specifically;  they  claim  all  the  property  in  the 
hands  of  Bfythe  as  agent  of  Maberky.  Look  at  their 
printed  case.  It  is^  to  be  sure,  only  matter  of  allegation, 
but  a  party  more  or  less  must  be  aifected  by  the  manner 
in  which  he  states  his  case.  They  claim  as  assignees 
under  the  English  commission,  and  take  the  property  as 
in  the  hands  of  Blythe  as  agent  of  Maberky,  to  be  admi- 
nistered by  them  under  the  bankruptcy  according  to  the 
equities  aifecting  it.  It  does  not  appear  that  the  case  of 
this  petitioner  was  heard  in  the  Court  of  Session  upon 
the  claim  of  the  assignees.  The  litigation  was  between 
the  bank  of  Scotland,  Blythe^  and  the  assignees ;  and  the 
interlocutor,  reciting  the  question  now  at  issue  here,  as 
to  the  right  of  the  petitioner  to  recover  these  notes  or 
their  value,  says,  ^*  It  will  be  most  properly  decided  by 
the  Court  of  Bankruptcy  in  England."  The  result  of 
this  proceeding  in  the  Scotch  court  is,  that  the  assignees 
take  all  the  property  in  the  hands  of  Blythe,  including 
the  Scotch  notes  in  question  or  their  equivalent,  as  pro- 
perty to  be  administered  under  the  English  commission, 
and  to  be  administered  by  them,  subject  to  the  claim  of 
the  petitioner.  If  it  be  looked  at  as  in  trover,  they  must 
be  taken  to  have  converted  the  property  by  thus  taking 
it  under  the  order  of  the  Court  of  Session;  if  it  be 
looked  at  as  in  equity  or  bankruptcy,  they  have  taken  it 
accountable  for  it  or  for  its  value.  It  is  argued,  that 
it  is  hard  to  compel  assignees  to  account  for  property 


su 
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Ex  parte 

SOLOlCOlfB. 


183S.  which  has  never  come  into  their  hands.  If  the  order 
had  made  a  distinction  between  property  received  before 
and  after  the  4th  of  January^  it  might  have  been  mijust  to 
In  the^ matter  ctjm^  ^he  assignees;  but  it  was  a  general  order  for 
Mabbmhy.  deliveiy  of  the  whole  property,  including  the  notes  in 
question.  By  the  effect  of  their  arrangement  with 
Blythe  the  estate  gets  the  benefit  of  this  property.  But 
how  could  the  assignees,  by  any  agreement  with  Bbfthe, 
affect  the  rights  of  other  parties,  although  it  may  be 
that  without  such  arrangement  they  could  not  have  got 
possession  erf*  the  bdance  of  the  estate  in  his  hands? 
How  can  this  arrangement  give  them  a  title  to  the 
notes  of  the  petitioner  ?  The  assignees  cannot  shelter 
themselves  by  such  a  compromise.  We  have  not^  how- 
ever, lost  sight  of  this  in  the  order  of  this  Court,  which 
keeps  open  as  &r  as  it  can  the  claun  against  Blythe. 
The  assignees  have  taken  upon  themselves  a  trust  which 
they  cannot  now  reject ;  and  I  cannot,  by  any  doubt  of 
mine,  sanction  the  carrying  of  this  question  further. 


Ordered  with  costs. 


C  Iv. 

Nov.  29, 

1832. 

A  oommurion 
iMued  merely 
to  diMolTea 
IMurtnenliip  is 

WiMnBdAblea 


ExparU  CHRISTIE In  the  matter  of  CHRISTIE. 

This  was  a  petition  by  the  bankrupt  to  supersede  the 
commission,  as  fraudulently  issued  by  the  bankrupt's 
partner  for  the  purpose  of  dissolving  the  partnership. 

The  petition  stated  as  follows : — Previous  and  up  to 
December  1825,  the  petitioner,  an  engineer  and  steam- 
engine  manufacturer,  carried  on  business  at  Blackburn, 
and  had  dealings  in  business  with  Saunders  of  Sheffield, 
an  auctioneler. 
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In  August  1825,  the  petitioner  sold  to  Saunders  for        1832. 
Sli.  12^.  6d.  a  model  of  a  machine  invented  by  the         *~^ 
petitioner  for  forging  files,  and  in  October  following  a      Chustie. 
steam-engine  for  174/.  17«.,  making  together  the  sum  of  ^"  the  matur 
196/.  9«.  M.    Saunders  several  times  proposed  to  the     CaaisTis. 
petitioner  that  a  partnership  as  engineer  and  steam- 
engine  manufiusturer  should  be  formed  between  him  and 
HooUy  his  father-in-law,  and  the  petitioner,  which  was 
formed   accordingly,    and  commenced  on  the   Ist  of 
December  1825,  and  continued,  with  apparent  satis- 
fection  to  all  parties,  till  the  beginning  of  1831,  when 
Saunders  and  Hoole  became  anxious  for  a  dissolution^  to 
produce  which  they  resorted  to  various  expedients. 

Letters  were  sent  by  Saunders  to  the  debtors  of  the 
partnership  desiring  them  not  to  pay  their  debts  to  the 
petidoner ;  and  there  having  been,  exclusive  of  the 
transaction  with  Saunders  in  1825,  the  result  of  which 
left  a  balance  of  76/.  13^.  6c(.  due  to  the  petitioner,  other 
dealings  with  Saunders^  upon  which  he^  on  the  12th  of 
February  1831,  claimed  104/.  to  be  due  to  him,  for 
which  he  arrested  the  petitioner  without  having  given 
him  credit  for  the  76/.  13«.  6d!i,  and,  not  being  able  to 
procure  bail  until  after  the  expiration  of  twenty-one 
days,  a  commission  issued  against  him  on  the  SOth  of 
April  1832,  upon  the  petition  of  Saunders^  who,  with 
.  Skidnwre  of  Sheffield,  was  elected  assignee.  The  debts 
due  from  the  petitioner  on  his  separate  account,  exclusive 
of  the  claim  by  Saunders^  were  under  70/. 

The  petition  then  stated,  that  <*  the  commission  was 
issued  by  Saunders  solely  for  the  purpose  of  obtaining  a 
dissolution  of  the  partnership,  and  in  order  to  defiraud  the 
petitioner  of  his  share  of  profits;" 

The  petition  was  heard  by  the  Lord  Chancellor  on 
the  10th  January  1832^  when  it  was  ordered  that  the 
parties  should  forthwith  proceed  to  a  trial  at  law  upon 
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1832.        the  following  issues ;  viz.^r^,  <'  whether,  at  the  date  and 
issuing  out  of  the  commission  against  the  petitioner,  the 

Chkistie.     petitioner  was  indebted  to  Saunders,  the  petitioning  ere- 
In  the  matter  ditor,  in  the  sum  of  lOOL;  and,  secondly ^  whedier  the 

Christie,  commission  was  issued  for  the  purpose  of  compelling  the 
petitioner  to  agree  to  a  dissolution  of  the  partnership 
subsisting  between  him  and  Saunders^  with  liberty  for 
the  judge  to  indorse  on  the  postea  any  special  circum- 
stance, as  he  might  think  fit." 

The  two  issues  were  tried  at  the  Lent  assizes  for  York- 
shire, 1832,  before  Mr.  Justice  James  Parksy  when,  on 
the  first  issue,  a  verdict  was  found  for  the  petitioner,  the 
defendant ;  and  in  the  second  issue,  in  which  the  peti- 
tioner was  plaintiff,  the  jury  found  in  form  for  the  defen- 
dant, but  in  substance  for  the  petitioner,  and  the  judge 
indorsed  upon  the  postea  as  follows ;  viz.  *^  I  do  hereby 
certify,  that  upon  the  said  verdict  being  found  I  further 
directed  the  jury  to  say,  whether  the  purpose  of  suing 
out  the  commission  of  bankrupt  by  the  said  defen- 
dant was  to  cause  all  the  estate  and  effects  of  the  said 
plaintiff  to  be  distributed  amongst  his  creditors  in  pay- 
ment of  their  debts,  or  merely  to  put  an  end  to  the 
partnership  subsisting  between  the  plaintiff  and  Hook 
and  Saunders ;  and  1  further  certify,  that  the  said  jury 
did  thereupon  say  that  the  purpose  of  suing  out  the  said 
commission  of  bankrupt  by  the  said  defendant  was  not 
to  cause  all  the  estate  and  effects  of  the  said  plaintiff  to 
be  distributed  amongst  his  creditors  in  payment  of  their 
debts,  but  merely  to  put  an  end  to  the  partnership 
between  the  said  plaintiff  and  Hoole  and  Saunders  ;  and 
I  further  certify,  that  I  thereupon  directed  the  jury  also 
to  say,  whether  the  purpose  of  suing  out  the  said  com- 
mission was  simply  to  put  an  end  to  the  said  partnership, 
or  also  to  take  an  undue  advantage  over  the  said  plain- 
tiff in  settling  the  partnership  affiiirs,  and  to  obtain  the 

13 
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partnership  business  for  himself,  the  defendant,  or  for        1832. 
himself  and  Hoole  ;  and  the  said  jury  did  thereupon  say,        ' 
that  the  purpose  of  suing  out  the  said  commission  was      Chbibtie. 
simply  to  put  an  end  to  the  said  partnership,  and  not  ^°  ^®  matter 
also  to  take  an  undue  advantage  over  the  said  plaintiff     Christxs. 
in  settling  the  partnership  af&irs,  nor  to  obtain  the 
partnership  business  for  himself,  the  defendant,  or  for 
himself  and  HaokJ^ 

<i 

Saunders  presented  a  petition  to  the  Court  of 
Review  for  a  new  trial  of  the  first  issue,  (a)  and 
Christie  a  petition  praying  for  further  directions,  and 
that  the  commission  might  be  superseded. 

These  petitions  came  on  in  this  Court  together  with 
the  original  petition,  which  was  transferred  firom  the 
Lord  Chancellor. 

Mr.  Stoanston  and  Mr.  Moniagu  for  the  petitioner. 

Assuming  that  all  the  l^al  requisites  to  support  the 
commission  exist,  yet  it  cannot  be  permitted  to  stand,  as 
it  issued,  not  for  the  benefit  of  the  creditors,  and  to  be 
worked  as  a  commissions  but  for  the  mere  purpose  of  the 
petitioning  creditor  to  effect  a  dissolution  of  the  partner- 
ship ;  a  purpose  established,  not  only  by  the  facts  which 
were  stated  in  the  petition,  but  by  there  having  been  only 
one  debt  proved  in  addition  to  that  of  the  petitioning 
creditor.  This  is  a  purpose  foreign  to  the  Intimate 
object  of  the  process,  and  a  fraud  upon  the  Court,  which 
it  will  not  permit.  Ex  parte  GaOimore^  2  Base,  429 ;  ex 
parte  Harcourt^  2  Bose^  203 ;  ex  parte  WUbean^  Buckf 


(a)  The  question  on  this  petition  was  one  of  fact  as  to  the 
debt,  which  became  unnecessary  to  be  decided.  This  case  is  coa- 
fiaed  to  the  second  issue. 

Vol,  I.  z 
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I8S2.       461 ;  ex  parte  Bourne  on  Appeal,  2G.gfJ.  138;  from 

which  cases  it  wfll  also  appear  that  the  Court  will  not 

Christie,  shrink  from  the  investigation  of  the  motives  by  which  the 
In  the  matter  party  was  influenced  in  issuing  the  commission. 
Chkistib*  As  to  the  facts  there  cannot  be  any  doubt,  ibr  the  jury 
has  found  that  <<  the  purpose  of  suing  out  the  commission 
was  simply  to  put  an  end  to  the  partnership.'^  This 
finding  is  corroborative  of  the  circumstances  appearing 
on  the  original  petition,  and  no  attempt  is  made  to  obtain 
a  new  trial. 

Mr.  Jacob  and  Mr.  Cresswell  for  Saunders, 

The  only  imputation  in  this  case  upon  the  petitioning 
creditor  is,  that  he  has  endeavoured  by  operation  of  law 
to  sever  himself  from  a  bankrupt  partner ;  a  proceeding 
which^  it  is  assumed  in  argument,  is  contrary  to  the 
policy  of  the  law;  but  this  assumption  is  unfounded,  for 
what  is  the  illegality  or  injustice  of  a  partner,  who  must 
be  far  more  interested  than  any  individual  creditor,  doing 
that  which  may  be  done  by  every  creditor,  —  issue  a  com- 
mission against  a  person  with  whom  it  is  not  possible  to 
have  any  valid  dealings? 

If  the  insolvent  is  arrested  and  sent  to  prison,  and  lies 
there  till  an  act  of  bankruptcy  accrues,  is  the  solvent 
partner  to  be  tied  to  the  insolvent  without  remedy?  He 
can  do  no  partnership  act  vnth  safety.  If  he  indorse  a 
bill  in  the  partnership  name,  the  assignees  under  a  com- 
mission may  recover.  His  only  remedy  is  by  taking 
out  a  commission  of  bankruptcy.  Hard  indeed  would 
be  the  situation  of  the  solvent  partner  if  this  were  the 
state  of  the  law. 

That  the  Court  will  interfere  in  this,  if  it  be  a  case  of 
fraud,  as  in  all  cases  of  fraud,  and  as  in  the  cases  which 
have  been  cited  on  the  other  side,  is  not  doubted ;  but  in 
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this  case  the  jury  have  found  what  the  motive  was,  and        1892. 
have  neffatived  fraud.     In  cases  of  this  nature,  instead       „' 

.  '  Ex  parte 

of  speculating  upon  motives  which  may  never  be  dis-      Christie. 

covered,  the  Court  does  not  interfere  unless  the  motives       the^matter 

are  much  more  clearly  defined  than  they  appear  to  be      Christie. 

in  this  case ;  but,  even  if  fraud  had  not  been  negatived^ 

the  interference  of  this  Court  would  have  been  analogous 

to  interposition  at  law,  where,  although  the  Courts  will 

interfere  to  stay  execution  upon  judgments  if  they  are 

confessed  to  give  the  fund  to  the  debtor  to  the  prejudice 

of  the  creditors,  yet  they  will  not  so  interfere  when  the 

effect  of  the  interposition  is  to  prevent  execution  for 

the  benefit  of  the  creditors. 

Mr.  Swan$ton  was  not  called  upon  to  reply. 

Ersktnej  C.  J. :  —  This  is  a  question  of  fact,  rather 
than  of  law.  The  law  is  perfectly  settled ;  and  in  all  the 
cases  which  have  been  cited,  but  particularly  in  the  con- 
cluding sentence  of  the  Lord  Chancellor's  judgment  in 
ex  parte  Bourne^  2  G»Sf  J.  137,  the  principle  is  recog- 
nized that  a  commission  issued  for  any  purpose  distinct 
from  its  operation  as  a  commission  cannot  be  supported. 

It  is  admitted  that  the  legitimate  object  of  every  com- 
mission is  to  distribute  the  bankrupt's  effects,  but  then 
it  is  argued  that  this  object  may  be  coupled  with  another 
without  injury  to  the  commission  ;  thus  the  law  having 
a  relation  back  to  the  act  of  bankruptcy  (the  assignment 
operating  to  convey  all  the  property  out  of  the  bankrupt 
firom  the  date  of  the  act  of  bankruptcy) ,  the  effect  of  a  com- 
mission is  to  dissolve  a  partnership  from  the  date  of  the  act 
of  bankruptcy  (a),  and  thereby  prevents  the  party  apply- 
ing the  partnership  property  in  the  same  way  as  he  might 
have  done  during  the  continuance  of  the  partnership. 

(a)  See  ex  parte  Robinson,  postea. 
z2 
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1832.  There  may  be  no  doubt  that  this  object  might  be 

coupled  with  a  commission  of  bankruptcy,  provided  the 

Chbiatie.     commission  be  fully  and  sufficiently  worked  out  as  a  com- 
In  the  matter  naission.     In  ex  parte  Bourne  (a)  the  Lord  Chancellor 

Cbbibtib.  says^  <^  I  can  easily  admit  that  such  a  threat  of  a  commis- 
sion may  be  made,  and  a  commission  thereupon  issue ; 
and  that  it  may  be  consistent  with  such  conduct  that  the 
object  of  the  commission  is  to  put  a  stop  to  the  action, 
and  at  the  same  time  to  prosecute  the  commission,  with 
a  view  to  the  distribution  of  the  estate  amongst  all  the 
creditors^  and  I  will  not  say  that  a  commission  with 
such  a  double  object  should  not  stand**' 

But  in  another  part  of  his  judgment  he  says^  **  I  think 
myself  justified  in  saying,  and  bound  to  say,  that  if  the 
object  of  this  commission  was  to  stay  the  action,  and  not . 
to  work  the  commission  as  a  commission  for  the  benefit 
of  the  creditors,  this  Court  will  not  permit  it  to  stand.'' 
And  in  conclusion  his  Lordship  says,  <^  The  question 
is  not  what  they  meant  to  do  with  the  commission  at  a 
period  subsequent  to  the  issuing  of  it,  and  to  the  adjudi« 
cation  of  the  bankruptcy,  but  what  was  their  purpose 
and  intention  at  the  time  they  actually  issued  it.  The 
adoption  of  a  right  purpose  afterwards  will  not  destroy 
the  eifect  of  the  bad  purpose  in  which  it  originated. 
Viewing  this  case  upon  the  principles  which  I  have 
alway  understood  as  governing  this  Court,  and  admitting 
that  where  a  commission  is  taken  out  with  a  motive  of 
defeating  an  action,  but  with  the  intent  and  purpose  of 
its  operating  as  a  commission,  the  Court  would  not  in- 
terfere to  supersede  sudi  commission.  Under  all  the 
circumstances,  I  am  of  opinion  that  this  commission 
cannot  be  permitted  to  stand."  Such  was  Lord  EldovCs 
opinion,  in  which  I  entirely  concur. 

(fl)   1  G.^J,  148. 
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It  is  said  that  the  present  is  a  case  of  mixed  motive,         1832. 

to  dissolve  the  partnership  and  to  benefit  the  creditors '         

but  that  is  not  so.  Chwstie. 

Had  the  petitioning  creditor  a  double  object  in  view,  '"  *^®  matter 
or  had  he  not  rather  the  single  purpose  of  dissolving  the  Christie. 
partnership  ?  Now,  looking  at  the  circumstances  of  the 
case,  without  having  regard  to  the  finding  of  the  jury, 
I  think  that  there  cannot  be  any  doubt  that  the  object 
of  the  petitioning  creditor  was  not  to  use  this  as  a  com- 
mission. He  is  charged  with  having  arrested  his  partner 
to  compel  him  to  agree  to  terms  of  dissolution,  and  as 
his  partner  would  not  agree  to  these  terms,  that  then  he 
issued  the  commission;  and  when  he  is  charged  with 
arresting  him  with  a  view  of  getting  rid  of  the  partner- 
ship, he  does  not  deny  it;  he  is  also  the  party  producing 
or  occasioning  the  act  of  bankruptcy,  for  he  was  aware 
that  his  partner,  who  is  described  as  a  person  of  no 
property,  must  necessarily  remain  in  prison.  Without, 
therefore,  looking  to  the  finding  of  the  jury,  there  can 
be  no  doubt  that  the  petitioning  creditor  had  not  the 
distribution  of  the  bankrupt's  effects  in  view,  but  merely 
to  put  an  end  to  the  partnership  then  subsisting  between 
himself  and  the  bankrupt,  just  in  the  same  way  as  in 
ex  parte  Bourne  (a)  the  commission  was  issued  to  defeat 
the  action,  and  not  for  the.  distribution  of  the  bankrupt's 
effects,  for  which  purpose  the  legislature  intended  the 
process  in  bankruptcy,  and  for  no  other  purpose  can  we 
allow  a  commission  to  subsist. 

Sir  John  Cross :  —  It  is  admitted,  that  the  only  object 
otSaunderSj  in  taking  out  this  commission,  was  to  dissolve 
the  partnership.  The  question  is.  Whether,  under  the 
circumstances  of  this  case,  the  commission  ought  to  be 
superseded?  Christie  was  an  experimental  engineer 
without  money,  and  his  two  partners  having  money,  one 

{a)  1  G,StJ,  lis. 
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1832.        *n  auctioneer,  ■  the  other  only  a  sleeping  partner,  they 

embark  in  partnership  as  engineers  and  steam-engine 

Christie^.  manufacturers,  under  the  firm  of  Christie  and  Co.,  for 
In  the  matter  ten  years,  and  Christie  was  to  have  100/.  per  annum 
Christie,  before  any  division  of  profits ;  and  the  articles  contain 
this  prudential  clause,  ^<  that  if  any  one  of  the  partners 
should  contract  debts  amounting  to  50/.  it  should  be 
a  ground  for  a  dissolution."  So  that  it  may,  therefore, 
be  inferred  that  he  has  not  incurred  any  debts  even  of 
that  amount ;  for  if  he  had,  the  partnership  would  have 
been  dissolved.  So  that  they  did  not  wish  a  dissolution 
on  account  of  any  misconduct  of  Christie  as  a  partner, 
but  for  some  hidden  reason;  and  to  procure  this,  his 
own  partner  arrested  him,  and  sent  him  to  prison,  with 
the  avowed  purpose  of  compelling  him  to  agree  to  a 
dissolution,  and  where  he  remains  till  he  has  committed 
an  act  of  bankruptcy ;  and  then  Saunders  sues  out  this 
commission,  with  the  avowed  purpose  of  dissolving  the 
partnership,  and  to  do  this  without  giving  his  partner 
an  opportunity  of  proving,  in  equity,  that  he  has  not 
infringed  any  part  of  the  partnership  articles.  This, 
I  am  of  opinion,  is  fraud,  and  therefot^  this  commission 
must  be  superseded. 

Sir  George  Base : — AU  the  petitions  in  this  matter 
are  now  before  the  Court  upon  further  directions;  our 
judgment  therefore  must  be  founded  upon  all  the  cir- 
cumstances of  the  case,  as  well  those  which  have  been 
submitted  to  our  consideration  as  arising  out  of  the 
trial  of  the  issues,  as  those  also  which  are  to  be  found 
upon  the  original  petition  and  affidavits,  and  tlie  com- 
mission and  proceedings  then  and  now  in  evidence  be- 
tween the  parties.  When  the  Lord  Chancellor  thought 
it  right  to  direct  the  two  issues  which  have  been  tried,  he> 
in  directing  the  second  issue,  recognized  the  principle, 
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that  although  the  first  issue  as  to  the  debt  might  have        1832. 

been  found  in  the  affirmative,  and  therefore  in  point '  _ 

of  law  that  the  commission  was  good,  yet,  that  if  the  Chaistie. 


^%:ui] 


had  been  taken  out  ^*  to  compel  the  person  ^"  ^*®  matter 
who  was  the  object  of  it  to  agree  to  a  dissolution  of  the  Chuistie. 
partnership^"  it  must  here  be  consequently  superseded. 
The  very  fact  that  his  Lordship  has  ordered  a  question 
to  be  tried  beyond  the  mere  legal  requisites,  authorizes 
the  conclusion  that  his  judgment  coincided  in  those 
principles  of  bankrupt  law  upon  which  all  his  illustrious 
predecessors  had  invariably  acted  —  I  say  upon  which 
all  had  invariably  acted;  for  although  the  present 
Master  of  the  Bolls  is  supposed  to  be  an  exception,  it 
will,  on  the  contrary,  be  found,  even  in  the  cases  relied 
on,  that  that  very  able  lawyer  never  doubted  the  prin- 
ciple, differing  as  to  the  mode  only  in  which  it  could  best 
be  made  effectual ;  and  even  that  difference  in  practice 
as  to  the  mode  of  giving  effect  to  the  principle  (and  in 
which  I  cannot  help  thinking  that  that  learned  judge 
took  a  strong  and  convenient  view  of  the  subject)  his 
honour  subsequently  relinquished. 

The  respondents^  as  to  the  second  issue,  put  the 
strength  of  their  case  on  the  fact,  that,  attending  to  the 
terms  of  the  issue,  the  result  has  been  favourable  to 
them;  that  the  jury  have  found  that  the  commission 
was  not  taken  out  *^  to  compel  Christie  to  agree  to 
a  dissolution  of  the  partnership,"  and  that  therefore 
the  facts  upon  which  the  mind  of  the  Chancellor  was 
desirous  of  information,  in  order  to  dispose  of  the  sub- 
ject, has  been  found  for  them*  Now  as  to  this,  it  is  in 
the  first  place  rather  difficult  to  say  how  the  issue  came 
to  be  so  framed,  or  how  it  could  have  been  supposed 
that  '^  the  commission  of  bankrupt  could  have  been 
taken  out  to  compel  an  agreement  to  a  dissolution  of  tlie 
partnership,  as  this  supposed  mode  of  accomplishing 
the  intention  of  the  party  would  have  only  tended  most 

z  4 
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1832.  effectually  to  defeat  it.  The  petitioner  himself  had  put 
"^^^  bis  case  very  intelligibly  upon  the  petition,  for  be  says 
Christie.  **  that  the  arrest  was  made  in  order  to  compel  an 
In  the  matter  agreement  to  a  dissolution,"  which  the  arrest  might  very 
Gbbxstxs*  well  do;  and  <<  that  the  commission  was  taken  out**  to 
work,  as  of  course  it  would,  the  dissolution  itsel£  The 
learned  judge  who  tried  the  issue  having  authority  to 
indorse  special  matter  on  the  postea,  and  concluding 
most  correctly  what  the  essential  point  to  be  arrived  at 
was,  put  that  point  specifically  to  the  jury,  and  they  as 
specifically  found  ^  that  the  commission  was  not  taken 
out  to  distribute  the  estate  and  effects  of  the  bankrupt, 
but  merely  thereby  to  work  a  dissolution  of  the  partner- 
ship." Independently  however  of  this  verdict,  and  upon 
the  original  evidence  in  the  matter,  I  cannot  think  that 
there  ought  to  be  much  doubt.  I  shall  presently  notice 
the  very  strong  evidence  which  the  state  of  the  proceed- 
ings presents.  But  how  is  it  upon  the  affidavits?  Ta 
the  allegation  that  the  arrest  was  for  compelling  the 
agreement  to  dissolve  there  is  not  one  word  of  denial ; 
it  is  admitted  that  it  was  not  a  case  in  which  a  court  of 
equity  would  have  compelled  that  dissolution  which 
Saunders  was  most  anxious  to  enforce.  His  intention  to 
compel  an  agreement  by  the  arresi  not  being  denied ; 
how  stands  it  as  to  the  commission  ?  Now  as  to  this,  the 
petitioner  has  sworn  that  the  respondent  took  out  the 
commission  to  compel  a  dissolution  upon  his  own  terms, 
and  to  the  disadvantage  of  the  petitioner.  How  is  thii^ 
answered  ?  Not  by  denying  that  it  was  his  object  to  work 
the  dissolution  by  the  commission,  but  to  work  the 
dissolution  upon  his  own  terms,  and  to  the  disadvantage 
of  the  petitioner.  There  can  be  no  doubt,  therefore, 
that  it  was  the  object  of  Saunders  to  work  a  dissolution 
of  the  partnership,  although  he  says  he  did  not  intend 
such  dissolution  to  be  on  his  own  terms,  and  to  the  dis« 
advantage  of  the  petitioner.     The  latter  qualificatioi^ 
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however,  is  quite  immaterial.     He  had  no  right  what-        1832. 
ever  to  take  out  a  commission  for  the  object  merely  of       " 
dissolving  a  partnership,  although  unquestionably  if  he      Chb^tib. 
had  in  other  respects  a  fair  legitimate  use  for  a  commis-  ^"  the  matter 
sion,  it  would  not  in  the  least  affect  his  title  to  it  that      Csbistix. 
he  was  also  thereby  enabled  to  put  an  end  to  the  part- 
nership.    As  upon  the  original  evidence,  therefore,  it  is 
at  once  brought  to  the  test  of  what  has  been  called  the 
mixed  motives :  do  they  in  this  case  exist,  or  do  they  not? 
And  a  very  slight  attention  to  the  proceedings  would 
have  left  it  without  a  doubt,  that  as  there  was  not  the 
remotest  hope  or  intention  of  administering  property 
under  the  commission,  the  motive  in  taking  it  out  being 
merely  to  dissolve  the  partnership.    The  verdict  there- 
fore has  but  confirmed  what  was  apparent  enough  with- 
out it;  and,  upon  principles  which  judges  in  bankruptcy 
ever  have  been,  and  I  trust  ever  will  be  disposed  to  give 
effect  to,  such  a  commission  cannot  be  permitted  to  stand. 
The  gendeman  of  the  common  law  bar,  who  so  very 
ably  argued  this  case,  naturally,  perhaps^  put  his  objec- 
tions upon  the  jealousy  of  interference,  upon  supposed 
equitable  grounds^  with  a  legal  process   valid  at  law. 
But  I  really  cannot  see  any  da&hing  or  conflict  whatever. 
A  court  of  law,  considering  a  commission  of  bankrupt 
only  as  a  process  upon  which  a  legal  assignment  or  title 
can  be  accomplished,  never  questions,  if  the  legal  title  be 
correct,  the  motives,  short  of  firaud  or  conspiracy,  under 
which  the  assignees  have  been  clothed  with  it;  but  in 
bankruptcy  the  jurisdiction,  l^al   and    equitable,  is 
governed,  as  against  the  petitioning  creditor^  by  seeing, 
first,  whether  the  legal  process,  under  which  the  as- 
signees are  to  be  clothed  with  titk,  ought  to  have  issued 
at  all;  adopting  the  principle,  upon  which  all  courts, 
whether  of  law  or  of  equity,  control  their  process,   as 
being  firaudulent,  or  against  good  faith;   and,  in  the 
second  place,  considering  it  as  a  mode  of  administering 
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1832.        assets,  so  that  whatever  may  be  the  legal  title  to  it,  yet 
in  an  equitable  sense  it  has  been  so  misdirected,  unless 

Christie,     resorted  to  in  the  fair  intention  of  distributing  the 
Id  the^  matter  property  of  the  insolvent.     Upon  this  principle  have 

Christie.  Chancellors,  in  commissions  unquestionably  good  at  law, 
called  upon  the  petitioning  creditor  to  satisfy  the  Court 
that*  previously  to  takiug  out  the  commission,  inquiries 
had  been  made  as  to  property  to  be  administered  under 
it  (a) ;  and  every  person  acquainted  with  the  subject 
knows  that  this^  although  not  conclusive,  is  a  circum- 
stance, very  often  a  most  important  one^  in  these  ques- 
tions. The  same  observation  applies  to  the  other  well 
known  grounds  of  such  interference,  if  the  commission 
be  taken  out  to  put  an  end  to  a  partnership,  to  a  leas^ 
pending  an  arrangement  or  compromise,  to  stop  an  action 
at  law,  or  to  abate  and  conclude  a  suit  in  equity;  if  these 
be  the  motives,  unqualified,  unmixed,  such  commission 
cannot  stand.  The  Court  has  certainly  in  these  cases, 
what  has  been  well  expressed  to  be^  the  difficulty  of  de- 
fining motives  through  contradictory  affidavits ;  a  diffi- 
culty, however^  which  goes  to  many  subjects  other  than 
the  present,  and  which  indeed  in  the  present  case  can  be 
hardly  said  to  exist  at  all ;  for,  first,  I  cannot  say  that  upon 
the  case  as  it  stood  originally  there  is  much  difficulty ; 
and,  next,  the  Court  can  always,  as  in  this  instance  it 
has  done,  call  upon  a  jury  to  decide  that  which  of  all 
questions  in  the  world  appears  to  be  most  within  their 
province  as  men  of  business^  the  object  of  one  trader  in 
taking  out  a  commission  of  bankruptcy  against  a  member 
of  his  own  firm. 

I  have  already  twice  adverted  to  the  habit  of  the 
Court  to  attend,  in  questions  of  this  nature,  to  the  state 
of  property  which  is  to  be  administered  under  the  com- 

(a)  See  ex  parte  Siokes,  7  Ves.  407;  ex  parte  Blackmore,  6  Vet,  3; 
ex  parte  Thorp,  1  K,  /.  394 ;  ex  parte  Stephens^  6  Ves,  5. 
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mission^  and  to  the  evidence  which  is  furnished  by  the  18S8. 
commi^ion  and  proceedings  themselves ;  that  is  to  say, 
1st,  with  respect  to  ci-editors  who  are  to  be  benefited  by  Chbistie. 
such  a  measure ;  and,  2d,  as  to  creditors  who  may  either  ^'^  ^^®  matter 
promote  or  counteract  the  views  of  the  petitioning  ere-  Chaibtxe. 
ditor.  Now,  as  to  this,  the  state  of  the  proceedings, 
with  a  very  slight  attention  to  dates,  is  most  important. 
The  adjudication  of  the  bankruptcy  is  advertised  in  the 
London  Gazette  of  Friday  the  8th  May,  appointing  the 
first  and  second  meetings  on  the  12th  and  13th  of  May. 
Now  if  there  were  creditors  of  Christie  (separate  creditors 
it  seems  he  had  not,  and  was  with  his  partners  solvent 
and  in  credit, —the  probability  is  that  there  were  no  joint 
creditors)  who  were  desirous  of  proving  at  the  second 
itieeting  to  vote  in  the  choice  of  assignees,  where  was  the 
slightest  chance,  with  the  meetings  so  contrived  by  the 
petitioning  creditor,  of  their  having  an  opportunity  of 
doing  so  ?  The  consequence  was,  as  might  have  been  ex- 
pected, viz.  that  the  only  creditor  present  is  the  petition- 
ing creditor  himself,  who  proves  for  169/.^  and  the  solicitor 
to  the  commission^  who  proves  a  debt  for  34/.,  a  debt, 
too,  which  was  owing  from  the  partners,  including  his 
own  client,  who  were  solvent ;  and  upon  this  proof  the 
petitioning  creditor  elects  himself,  and  another  person, 
his  nominee  and  no  creditor,  to  be  the  assignees  under 
the  commission;  and  such  complete  evidence  do  the 
proceedings  afford  that  there  was  and  could  be  no  pro- 
perty, that  they  do  not,  as  is  usual  and  required  by  the 
statute,  proceed  to  provide  even  for  the  payment  of  the 
expences  of  the  commission,  which  of  course,  have  been 
cheerfully  volunteered  by  Mr.  Saunders  himself.  And 
here  let  us  pause  to  ask  the  question,  that  if  the  ob- 
ject of  the  commission  was  to  accomplish  the  dissolu- 
tion of  the  partnership,  how  scientifically  this  machinery 
was  contrived  to  effectuate  it;  and  if  to  do  so,  with- 
out any  regard  to  the  distribution  of  the  bankrupt's 


388  CASES  IN  BANKRUPTCY, 

18S2.       properly,  how  completely  does  this  last  circiimstanoe 
"■"^         confirm  it. 

Christie.         Upon  the  evidence,  as  I  have  already  stated  it,  I  am 
In  the  matter  ^q^  brought  to  notice  an  argument  the  learned  counsel 

Chubtis.  for  the  respondents  much  relied  on^  viz.  that  the  com^ 
nussion  could  not  be  taken  out  to  dissolve  the  partnership 
because  the  commission  could  not  dissolve  the  partnership. 
That,  said  they,  could  be  done  only  by  the  assignment^ 
which,  in  relation  to  the  act  of  bankruptcy^  would  have 
the  effect  only  of  making  the  assignees  tenants  in  common 
with  the  partners.  Now  as  to  this  objection,  in  the  first 
place  it  proves  too  much ;  because  in  all  cases  the  ques- 
tion is  as  to  the  effect  of  the  commission,  (the  conmiis- 
sion  of  course  including  its  consequences,)  and  unless 
it  be  so  the  jurisdiction  has  hitherto  been  improperly 
exercised.  In  the  next  place,  although  the  assignees 
became  tenants  in  common  with  the  solvent  partner^  yet 
that  is  in  eSkct  a  dissolution  of  the  partnership,  and 
gives  at  once  a  right  to  all  parties,  or  any  party,  to  wind 
up  and  determine  it.  And  see  how  it  is  in  this  case. 
We  find  the  very  person  who  takes  out  the  commission 
making  himself,  by  means  which  nothing  could  prevent, 
the  assignee  under  it;  getting  therefore,  by  the  effect 
of  the  legal  assignment,  all  the  interest  in  the  partner- 
ship which  his  bankrupt  partner  had  in  it,  and  getting 
also  the  full  and  complete  authority,  as  assignee,  to  bind 
the  bankrupt,  and  to  arrange  with  himse^  as  partner 
the  dissolution  of  the  partnership  on  his  own  terms.  It 
is  too  much  to  say  that  the  petitioning  creditor  intended 
to  bring  about  that  state  of  things,  which  is  the  inevitable 
result  of  the  position  in  which  he  has,  by  his  own  con- 
trivance, placed  himsdf ;  and  when  we  find,  that  without 
a  sixpence  of  property  to  distribute,  nay,  even  paying 
the  expences  out  of  his  own  pocket,  he  is  armed  by  the 
commission  with  the  means  of  accomplishing  the  disso- 
lution of  partnership  on  his  own  terms,  are  we  wrong 
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in  saying  that  his  only  object  was  to  do  that  which  he        1882. 
was  anxious  to  do,  to  dissolve  it  ?  Exlpmie 

Fully,  therefore,  satisfied  that  the  jury  have  found  a      CHBisTni. 
fact,  which  the  consideration  of  all  the  case  upon  further  ^f 

directions  now  tends  but  to  confirm^  ought  we  to4iesi-  CHaisriB. 
tate  to  act  upon  these  principles  which,  if  they  could  not 
be  applied  somewhere  (and  here  only  now  they  can  be 
applied,)  would  leave  this  commission  in  prosecution  as 
nn  instrument  merely  of  malice  and  oppression  ?  I  can- 
not think  so;  and  I  therefore  can  but  add,  that  the 
order  must  be  as  prayed,  to  be  drawn  up  on  all  the 
petitions. 

Ordered  accordingly. 

From  this  decision  Saunders  appealed  on  the  fol- 
lowing 

SPECIAL  CASE. 

In  the  matter  of  Alexander  Christie,  against  whom        L*  C. 

a  commission  of  bankrupt  has  issued.  ^^^  ^> 

*^  1888. 

Special  Case  upon  the  appeal  of  William  Henrt 
Saunders  against  the  order  made  by  the  Court 
of  Review  in  this  matter^  dated  the  20th  of 
Noveniber  1882. 

In  November  1825  the  said  Alexander  Christie  and 
WUUam  Henry  Saunders  and  William  Book  entered 
into  partnership  together,  for  a  term  of  ten  years,  in  the 
business  of  engineers  and  millwrights,  at  Sheffield  in  the 
county  of  York,  under  the  firm  of  Alexander  Christie 
and  Co. ;  and  they  carried  on  business  in  partnership  till 
the  year  1881. 
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1833.  Independently  of  the  partnership  transactions,  there 

■  were  some  other   transactions   between  Saunders    and 

In  the  matter 

of  Christie;  and  it  was  and  is  insisted  by  Saunders  that 

Chbistie.      Christie  had,  in  March  1830,  become  indebted  to  him, 

SaumderSi  to  the  amount  of  100/.  and  upwards,  in  respect 

of  such  private  transactions. 

In  March  1831  Saunders  commenced  an  action  at 
law  against  Christie,  and  made  oath  that  Christie  was 
indebted  to  him  to  the  amount  of  103£i  and  upwards, 
and  caused  Christie  to  be  arrested  in  such  action, 

Christie  was  committed  to  prison  under  such  arrest, 
and  could  not  procure  bail,  and  remained  in  prison  for 
more  than  twenty-one  days. 

After  the  expiration  of  such  twenty-one  days,  and  on 
the  30th  of  April  1831,  a  commission  of  bankrupt  under 
the  great  seal  was  issued  against  Christie,  upon  the 
petition  o(  Saunders.  On  the  2d  of  May  1831,  Christie 
was  found  and  declared  a  bankrupt  under  this  com- 
mission. 

On  the  I3th  of  June  1831  Christie  presented  his 
petition  to  the  Lord  High  Chancellor,  stating  as  therein 
stated,  and  insisting,  that,  on  a  fair  and  just  balance  of 
account,  he  was  not  indebted  to  Saunders  in  the  sum  of 
100/. ;  but  that,  on  the  contrary,  the  debt  actually  due 
from  him  (Christie)  to  Saunders  did  not  exceed  40/., 
and  was,  as  he  was  advised,  not  sufficient  to  support  the 
commission ;  and  that  the  commission  was,  as  he  verily 
believed,  issued  by  Saunders  solely  for  the  purpose  of 
obtaining  a  dissolution  of  the  copartnership  between  him 
(Christie),  Saunders,  and  the  said  William  Hoole,  on  the 
terms  proposed  by  them  to  the  prejudice  of  him,  Christie, 
and  in  order  to  defraud  him  of  his  share  of  the  profits 
accruing  to  the  said  partnership  concern;  and  that  he 
was  advised  and  submitted,  that  the  issuing;  of  the  said 
commission  by  Saunders  was  fraudulent  and  vexatious, 

13 
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and  that  on  that  ground^  as  well  as  on  the  ground  of  the        1832« 

inadequacy  of  the  petitioning  creditor's  debt  to  support         

the  same,  he  was  entitled  to  have  the  commission  super-  ^f 

seded,  at  the  costs  of  Satmders :  and  the  petition  prayed,  Christie. 
that  the  said  commission  of  bankrupt  might  be  super- 
seded, and  that  a  writ  of  supersedeas  might  issue  ac- 
cordingly, and  that  the  costs  thereof  and  of  that  appli- 
cation might  be  paid  by  Saunders^  and  that  the  bond  of 
SaunderSf  the  petitioning  creditor,  might  be  assigned  to 
him,  Christie. 

Several  affidavits  were  sworn  and  filed  in  support  of    . 
and  in  opposition  to  the  petition;  that  is  to  say,  the 
affidavit  of,  &c.  &c»  {here  the  names  of  the  several  affU 
davits  were  enumerated)^  which  said  several  affidavits  are 
hereby  referred  to. 

The  petition  came  on  to  be  heard  before  the  Lord 
High  Chancellor  on  the  3 1st  of  August  1831,  when,  by 
consent  of  the  parties,  it  was  referred  to  a  barrister  to 
take  the  account  between  Christie  and  SaunderSy  and 
to  inquire  and  certify  whether  Saunders  had  a  good 
petitioning  creditor's  debt  to  support  the  commission. 
It  was  afterwards  agreed  between  the  parties,  that  this 
reference  should  be  abandoned ;  and  the  petition  came 
on  again  to  be  heard  before  the  Lord  High  Chancellor. 

His  Lordship,  by  an  order  made  upon  the  said  peti- 
tion, and  dated  the  10th  day  of  January  1832,  was 
pleased  to  order  that  the  parties  should  forthwith  pro^ 
ceed  to  a  trial  at  law,  at  the  assizes  of  the  county  of 
York,  in  his  Majesty's  Court  of  King's  Bench,  upon  the 
following  issues;  viz.  first,  whether,  at  the  date  and 
issuing  forth  of  the  said  commission  of  bankrupt  against 
Christie,  Christie  was  justly  and  truly  indebted  to 
Saunders  in  the  sum  of  100/. ;  and,  secondly,  whether 
the  said  commission  of  bankrupt  was  issued  for  the  pur-^ 
pose  of  compelling  Christie  to  agree  to  a  dissolution  of 
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183S.       the  partnership  subsisting  between  him  and  Saunders 

~^        and  William  Hook  ;  in  the  first  of  which  issues  Saunders 

of  was  to  be  the  plaintiff,  and  Christie  was  to  be  the  defen- 

Christis.     dant,  and  in  the  second  of  which  issues  Christie  was  to 

be  plaintiff,  and  Saunders  was  to  be  defendant;  and  it 

was  referred  to  the  Master  of  the  Court  of  Chancery  in 

rotation  to  settle  the  said  issues  between  the  parties  in 

case  the  parties  differed  about  the  same^  with  liberQr  for 

the  judge  before  whom  such  issues  should  be  tried  to 

indorse  any  special  circamstanoes  as  he  might  think  fit ; 

and  all  further  directions  were  thereby  reserved  until 

afler  the  trial  cS  such  issues,  when  either  party  was  to 

be  at  liberty  to  apply  to  his  Lordship  in  relation  thereto, 

as  they  might  be  advised^  when  such  further  order  was 

to  be  made  as  should  be  just 

The  said  two  issues  came  on  to  be  tried  at  the  sum- 
mer assizes  for  the  county  of  York,  in  the  year  1832, 
before  the  Honourable  Mr.  Justice  Parke,  when,  on  the 
first  issue,  a  verdict  was  found  for  Christie^  the  defendant 
on  such  issue;  and  in  the  second  issue,  in  which  Christie 
was  plaintiff,  a  verdict  was  found  for  Saunders^  the  de- 
fendant; and  the  judge  indorsed  upon  the  postea  as 
follows;  viz.  ^'  I  do  hereby  certify,  that  upon  the  said 
<<  verdict  being  found  I  further  directed  the  jury  to  say, 
'<  whether  the  purpose  of  suing  out  the  said  commission 
'<  of  bankrupt  by  die  said  defendant  was  to  cause  all  the 
<<  estate  and  effects  of  the  said  plaintiff  to  be  distributed 
'<  amongst  his  creditors  in  payment  of  their  debts,  or 
«  merely  to  put  an  end  to  the  partnership  subsisting 
<<  between  the  plaintiff  and  Hoole  and  Saunders :  And 
<(  I  further  certify,  that  the  said  jury  did  thereupon 
'<  say,  that  the  purpose  of  suing  out  the  said  commission 
<'  of  bankrupt  by  the  said  defendant  was  not  to  cause 
<<  all  the  estate  and  efi^ts  of  the  said  plaintiff  to  be  dis-* 
<<  tributed  amongst  his  creditors  in  payment  of  their 
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^  debts,  but  merely  to  put  an  end  to  the  partnership        1833. 

•^  subsisting  between  the  said  plaintiff  and  Hook  and        — 

^^  Saunders:  And  I  further  certify,  that  I  thereupon  of 

**  directed  the  jury  also  to  say,  whether  the  purpose  of     Cheibwe. 

^  suing  out  the  said  commission  was  simply  to  put  an 

^*  end  to  the  said  partnership^  or  also  to  take  an  undue 

^*  advantage  over  the  said  plaintiff  in  settling  the  part- 

*<  nership  aflbirs,  and  to  obtain  the  partnership  business 

*^  for  himself  the  defendant,  or  for  himself  and  Hook ; 

**  and  the  said  jury  did  thereupon  say,  that  the  purpose 

*<  of  suing  out  the  said  commission  was  simply  to  put  an 

^  end  to  the  said  partnership^  and  not  also  to  take  an 

^  undue  advantage  over  the  said  plaintiff  in  settling 

<<  the  partnership  affairs,  or  to  obtain  the  partnership 

'^  business  for  himself  the  defendant,  or  for  himself  and 

«  Hoole:' 

On  the  19th  day  of  November  1832  Christie  pre- 
sented his  petition  to  the  Court  of  Review^  stating  the 
former  petition,  and  the  result  of  the  trial  of  the  issues, 
and  praying  that  the  commission  might  be  superseded, 
that  a  writ  of  supersedeas  might  issue  accordingly,  and 
that  the  costs  thereof  and  of  the  former  petition  and 
consequent  thereon,  and  the  costs,  charges,  and  expenses 
incurred  by  Christie  upon  and  relating  to  the  said  trial 
of  the  said  issues,  might  be  paid  by  Saunders^  and  that 
the  bond  might  be  assigned. 

On  the  28th  of  November  1832  Saunders  applied  to 
the  Court  of  Review  for  a  new  trial  of  the  first  is$ue , 
and  upon  hearing  the  learned  judge's  notes,  and  the 
counsel  of  Saunders  and  Christie^  the  said  Court  of 
Review  declared  its  opinion,  that  the  verdict  upon  the 
said  first-mentioned  issue  was  not  satisfactory,  and  that 
it  would  direct  a  new  trial  of  the  said  first  issue,  or  some 
other  inquiry,  for  the  purpose  of  determining  the  validity 
of  the  said  petitioning  creditor's  debt,  unless  the  Court 
should,  upon  hearing  the  petition  of  Christie^  be  of 
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1833.        opinion  that  the  commission  ought  to  be   superseded 
J     r  upon  the  grounds  appearing  on  the  special  indorsement 

of  on  the  postea  upon  the  said  second  issue. 

On  the  29th  of  November  1 832  the  petition  of  the 
said  Alexander  Christie  came  on  to  be  heard  before  the 
said  Court  of  Review,  and  the  case  was  argued  before 
the  Court  with  reference  to  the  question,  Whether  the 
said  commissi(m  ought  to  be  superseded  by  reason  of 
the  purpose  for  which  the  same  was  or  appeared  to  have 
been  issued  ?  And  the  Court,  upon  reading  the  notes  of 
the  evidence  given  upon  the  trial  of  the  second  issue, 
and  the  special  finding  of  the  jury  as  indorsed  upon 
the  postea  by  the  learned  judge,  and  also  the  affidavits 
filed  in  the  matter  of  the  petition,  was  of  opinion, 
that  in  point  of  fact  the  said  commission  of  bankrupt  had 
been  taken  out  by  the  said  WiUiam  Henry  Saunders,  not 
with  any  intent  or  purpose  to  cause  the  estate  and  effects 
of  the  said  Alexander  Christie  to  be  distributed  amongst 
his  creditors  m  payment  of  their  debts,  but  merely  with 
the  intent  and  purpose  to  put  an  end  to  the  partnership 
subsisting  between  the  said  Christie,  Hook,  and  Saundersy 
and  held  that  such  proceeding  was  an  abuse  of  the 
Great  Seal,  and  therefore  that  the  commission  ought  to 
be  superseded ;  and  thereupon  by  its  order,  dated  the 
29th  day  of  November  1832,  ordered  that  the  said 
commission  should  be  superseded,  and  that  the  costs  of 
superseding  the  same  and  incidental  thereto,  and  also 
the  costs  of  Christie  of  and  occasioned  by  the  said  origi- 
nal petition,  and  of  the  trials  of  the  said  issues,  and  his 
costs  of  and  occasioned  by  that  application,  should  be 
paid  by  the  said  WiUiam  Henry  Saunders^ 

From  this  decision  Saunders  appeals  to  the  judgment 
of  the  Lord  High  Chancellor,  humbly  submitting  that 
the  said  commission  ought  not  to  have  been  superseded. 

Settled  and  approved  by  me, 

T.  Erskine,  C.  J. 
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Sir  Edward  Sugden  and  Mr.  Jocoi  for  the  appel-        1833. 
lant :  —  ' 

The  grounds  upon  which  the  bankrupt  in  his  original  of 

petition  sought  to  supersede  were,  1st,  Tlie  insufficiency      Christie, 
of  the  petitioning  creditor's  debt ;  and,  2dly,  That  the 
commission  had  been  issued  ^^  for  the  purpose  of  dis- 
solving the  partnership,  and  to  defraud  the  petitioner  of 
his  share  of  profits.'* 

Two  issues  were  directed,  1st,  Whether  the  petition- 
ing creditor's  debt  was  sufficient  ?  and,  2dly,  Whether 
the  commission  was  issued  for  the  purpose  of  com- 
pelling the  petitioner  to  agree  to  a  dissolution  of  the 
partnership  ? 

The  question  before  the  Court  is  upon  the  second 
issue. 

There  are  two  objections  to  the  decision  of  the  Court 
of  Review. 

1st,  The  issue,  as  directed,  has  been  found  in  favour 
of  the  petitioner. 

2dly,  As  all  the  legal  requisites  exist,  and  fraud  is 
negatived,  the  Court  will  not  supersede,  although  the 
object  was  to  dissolve  the  partnership. 

1st,  The  issue,  as  directed,  has  been  found  in  favour 
of  the  petitioner. 

When  the  Court  directed  the  issue,  it  was  not  to  try 
whether  the  commission  was  issued  to  dissolve  the  part- 
nership, which  is  the  regular  operation  of  every  com- 
mission, but  to  ascertain  whether  it  was  issued  to  compel 
a  dissolution  on  the  terms  proposed.  The  jury  found 
in  the  terms  of  the  issue,  and  negatived  the  allegation. 
The  Court  of  Review,  however,  wholly  disregarded 
this  finding,  and  decided  on  what  was  merely  collateral. 
They  said,  '*  Oh  !  never  mind  the  verdict ;  that  may 
be  put  entirely  out  of  the  question ;  the  form  of  the 
issue  was  wrong;  the  Lord  Chancellor  must  have  meant 
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1833.  something  else;  and,  therefore,  as  the  learned  judge 
"""""  who  tried  the  issue  has  made  a  special  indorsement  on 
of  the  postea,  we  can  decide  upon  that."     But  the  order 

Chbistie.  ^jjjy  ggyg  tjjg  judge  liberty  to  indorse  special  circum- 
stances as  to  the  issue  directed  to  be  tried.  It  was  not 
intended  that  the  judge  should  vary  the  terms  of  the 
issue,  which  by  the  indorsement  he  has  varied;  and 
the  indorsements  are  of  findings  collateral  to  the  question 
which  the  parties  went  prepared  to  try. 

2dly,  As  all  the  legal  requisites  exist,  and  fraud  is 
negatived,  the  Court  will  not  supersede,  although  the 
object  was  to  dissolve  the  partnership. 

Assuming  that  all  the  legal  requisites  exist,  which  for 
the  purpose  of  this  argument  are  admitted,  the  question, 
is,  whether  a  partner  is,  where  fraud  is  not  established, 
to  be  deprived  of  his  legal  right  to  issue  a  commission, 
because  by  doing  so  he  may  obtain  some  further  be- 
nefit than  as  a  mere  creditor,  by  getting  rid  of  a  bad 
partner. 

[Lord  Chancellor.  —  It  has  been  held  at  law,  that 
it  is  an  ofience  for  partners  to  conspire  to  issue  a  com- 
mission for  the  purpose  of  dissolving  a  partnership.] 

Not  in  a  case  where  there  was  a  good  petitioning 
creditor's  debt,  act  of  bankruptcy,  and  trading. 

[Lord  Chancellor  :  —  If  a  commission  is  issued  for 
any  other  than  the  legitimate  object  of  a  commission, 
viz.  than  to  obtain  a  fair  distribution  of  the  bankrupt's 
efiects,  fraud  must  be  inferred,  as  is  always  the  case 
when  there  is  any  deviation  from  the  ordinary  and  legi- 
timate object] 

But  when  any  person  has  a  legal  right,  courts  of  law 
will  not  limit  that  right,  because  the  party  exercising  it 
is  actuated  by  a  bad  motive. 

With  respect  to  the  interference  of  this  Court  as  to 
commissions.     It  was  a  modem  practice  to  supersede 
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for  improper  motives  in  petitioning  for  the  commission.        1833. 

The  cases  of  concerted  commissions  were  found  so  in-  ,     , 

In  the  matter 

convenient,  that  the  legislature  thought  it  necessary  to  of 

abolish  those  applications.  This  shows  that  speculative  Chrhtib. 
applications  as  to  motives  were  not  sanctioned  by  parlia- 
ment, as  they  are  not  by  courts  of  law.  Before,  there- 
fore, a  court  will  interfere  with  a  legal  right,  the 
fraudulent  motive  must  be  clearly  apparent ;  but  in  the 
present  case  fraud  has  been  negatived. 

With  respect  to  the  cases  ex  parte  Brown,  1  SosCy 
151,  ex  parte  Harcourt^  2  Bosej  214,  ex  parte  GaUimore^ 
2  Rose,  424,  and  ex  parte  Wilbean,  Buck.  461,  and  ex 
parte  Bourne,  1  G.  ^  J.  311,  and  2G.8fJ.  140,  they  will 
be  found,  upon  a  minute  examination,  to  be  inapplicable. 
Ex  parte  Broum,  1  Rose,  151,  was  the  first  case  upon 
the  subject ;  and  the  marginal  note  is,  <^  Although  there 
be  a  trading,  a  debt,  and  an  act  of  bankruptcy,  yet  if 
the  commission  be  taken  out  for  a  purpose  foreign  from 
its  object,  as  to  work  a  dissolution  of  a  partnership,  it 
is  supersedable  at  the  costs  of  those  who  take  it  out.*' 
But  that  was  a  case  quite  different  from  the  present. 
It  was  not  an  application  by  the  bankrupt,  but  by  the 
widow  of  a  deceased  partner  of  the  bankrupt,  where  the 
bankrupt  was  solvent,  and  the  commission  had  been 
procured  by  the  bankrupt  to  defeat  her  of  her  interest 
in  the  partnership,  and  was  a  dear  case  of  fraud,  which 
does  not  appear  by  the  marginal  note. 

In  ex  parte  Harcourt,  2  Rose,  214,  it  was  said  that  the 
commission  had  been  issued  against  good  faith;  and 
Lord  EUUnCs  judgment  entirely  proceeded  upon  that; 
for  he  says,  *^  This  commission,  looking  at  it  as  a  species 
of  execution  of  which  the  Court  will  regulate  the  abuse, 
has,  in  contravention  of  good  faith,  been  resorted  to 
pending  a  negociation,  whereby  the  parties  were  thrown 
off  their  guard,  and  for  the  illegitimate  purpose  of 
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1833.  inducing  an  accession  to  the  demands  of  the  party 
""""  issuing  it."  That^  therefore,  was  a  case  of  fraud ;  and 
of  the  Lord  Chancellor  compared  it  to  the  proceedings  at 

CuAisTiE.  i^^^  ai^  ^Q  abuse  to  be  regulated  as  the  proceedings 
under  a  Ji.  fa,  or  ca,  so.,  with  the  use  of  which  courts 
of  law  will  interfere  when  against  good  faith.  So 
again  in  ex  parte  Gallimore,  2  EosCy  424,  the  com- 
mission was  issued,  contraiy  to  good  faith^  by  a  landlord 
to  determine  a  lease ;  and  in  that  case  Lord  Eldon  says, 
^<  I  see  no  reason  why  the  process  in  bankruptcy  should 
not  be  affected  by  the  same  species  of  fraud  which 
would  affect  and  set  aside^  any  other  process  in  any 
other  court.** 

So  that  in  all  the  cases  the  commission  is  considered 
as  a  matter  of  right  when  the  legal  requisites  exist,  and 
only  to  be  controlled  in  case  of  fraud,  in  the  same  ways 
as  courts  of  law  interfere. 

[Lord  Chancellor:  —  You  are  putting  that  too 
high.  A  petitioning  creditor  stands  in  a  different  situ- 
ation to  a  plaintiff  at  law,  who  has  merely  his  own  per- 
sonal interest  to  consider;  but  here,  in  coming  for  a 
commission,  he  asks  it  on  behalf  of  all  the  creditors,  and 
therefore  the  analogy  does  not  apply.] 

Then  in  ex  parte  WHbeaUy  Buck^  461,  the  bankrupt 
petitioned  to  supersede,  on  the  ground  that  the  com- 
mission had  been  issued  fraudulently,  in  concert  with  his 
partners,  with  a  view  of  dissolving  the  partnership ;  and 
the  Vice-Chancellor  says,  ^<  A  commission  of  bankrupt, 
like  an  action,  is,  in  a  qualified  sense,  one  of  the  legal 
rights  of  creditors;  and  courts  of  justice,  generally 
speaking,  have  little  to  do  with  the  motives  of  those 
who  assert  their  legal  rights.  The  Great  Seal,  how- 
ever, will  not  suffer  a  commission  to  be  made  the  instru- 
ment of  fraud."  And  referring  to  ex  parte  GaUimore 
and  ex  parte  Harcourtj  his  Honor  says,  "  I  concur  in 
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the  principle  of  both  these  cases ;  but  here  all  fraud  is        1833. 

disproved.     The  petitioninir  creditor  appears  to  have         , 

.  .  In  the  matter 

considered  it  to  be  a  prudent  measure  to  get  the  bank-  of 

rupt  out  of  a  partnership  with  which  he  had  extensive      Chewtib. 

dealings.    Taking  this  bond  fide  to  have  been  his  object, 

it  cannot  defeat  the  commission.     A  commission  is  not 

to   be  superseded,  although  there  is  no  frauds  merely 

because  the  petitioning  creditor  has  a  bye  motive  beyond 

the  distribution  of  the  estate."     In  that  case^  the  fraud 

being  negatived,  as  in  the  present  case,  the  Vice-Chan- 

cellor  refused  to  supersede. 

Is  it  to  be  said,  that  in  no  case  a  partner  is  to  issue  a 
commission  against  a  bankrupt  partner.  Such  a  doc- 
trine would  be  attended  with  the  greatest  possible  incon« 
venience.  Suppose  the  case  of  a  large  banker's,  where 
they  may  unfortunately  have  admitted  a  young  man  in 
whom  they  had  great  confidence,  but  who  they  soon  after 
find  to  have  entered  into  speculations  by  which  he  was 
involved,  and  might  involve  the  firm,  without  an  instant 
dissolution ;  and  that,  so  situated,  one  of  his  partners 
happened  to  be  a  creditor  and  issued  a  commission.  In 
that  case  it  might  be  said,  the  100/.  due  to  the  partner 
was  of  little  importance,  compared  with  the  benefit  the 
firm  would  derive  from  the  dissolution  ;  and  if  the  doc- 
trine now  contended  for  prevailed,  it  would  be  said, 
that,  as  the  100/.  could  only  be  of  secondary  moment, 
the  object  of  issuing  the  commission  was  to  dissolve  the 
partnership,  and  therefore  it  must  be  superseded. 

In  the  present  case  the  act  of  bankruptcy  was  unequi- 
vocal and  notorious,  and  any  person  might  have  issued 
a  commission.  It  was,  therefore,  impossible  for  the 
partnership  to  continue,  for  if  Saunders  paid  any  share 
of  profits  to  Christie^  he  would,  in  the  event  of  a  commis- 
sion issuing,  have  been  liable  to  pay  it  over  again  to  the 
assignees. 
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1833.  In  ex  pcnie  Bourne^  1  G.i^J.  311,  the  commission 

f  issued  for  what  was  certainly  an  improper  object ;  but 

of  that  object  failing,  the  petitioning  creditor  fell  back 

Chbmtix.  upon  the  right  object  of  a  commission ;  and  Sir  John 
Leach  said,  <^  Courts  of  justice  have  nothing  ta  do  with 
the  motives  of  parties  to  assert  in  a  legal  manner  their 
legal  rights,  whether  the  motives  be  just  or  unjust.  If 
a  commission,  issued  upon  an  unjust  motive,  becomes  an 
efficient  instrument  of  fraud,  and  the  bankrupt  cannot 
be  relieved  from  the  fraud  of  which  the  commission  is 
an  instrument,  but  by  superseding  the  commission,  the 
Court  wiU  interfere  and  supersede  the  oommission  in 
order  to  defeat  the  fraud;  but,  however  unjust  the 
motive  of  the  petitioning  creditor  may  be,  if  the  frau- 
dulent purpose  may  be  defeated  without  superseding  the 
commission,  the  Court  will  not  interfere.''  And  although 
upon  appeal  (2  G.SfJ.  137)  Lord  Eldon  reversed  that 
decision,  nothing  can  be  more  dear  than  the  principle 
upon  which  his  Lordship  proceeded.  In  that  case  the 
only  object  at  the  issuing  the  oommission  was  to  defeat 
the  action,  as  appeared  from  the  commission  not  being 
immediately  prosecuted,  and  from  the  letter  in  whidi  it 
was  *'  proposed  to  supersede  the  bankruptcy  upon  the 
bankrupts  withdrawing  the  suit  altogether."  And  Lord 
Ekhn  admits,  that  a  commission  with  a  double  object 
may  be  issued. 

[Lord  Chancellor  :  —  Lord  Eldon  there  says,  the 
legitimate  object  of  a  commission  is  the  distribution  of 
the  estate.] 

Distribution  is  the  necessary  consequence  of  a  oom- 
mission, and  in  the  present  case  the  jury  might  as  well 
have  been  asked  if  it  was  intended  that  an  assignment 
should  be  made.  There  is  no  evidence  of  an  intention 
not  to  work  the  commission ;  and  in  ex  parte  Bourne 
Lord  Eldon  says,  <<  Now  I  can  easily  admit  that  such  a 
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threat  of  a  commission  may  be  made,  and  a  commission        1833. 
thereupon  issae,  and  that  it  may  be  consistent  idth  such        . 
conduct  that  the  object  of  the  commission  is  to  put  a  of 

stop  to  the  action,  and  at  the  same  time  to  prosecute 
the  commission,  with  a  view  to  the  distribution  of  the 
estate  amongst  all  the  creditors ;  and  I  will  not  say  that  a 
commission  with  such  double  object  should  not  stand.'' 

This  Court  might  have  interfered,  as  a  court  of 
equity  always  does,  to  relieve  against  fraud.  This  is 
the  real  distinction  ranging  through  all  the  cases,  and  it 
is  only  in  such  cases  that  the  Court  will  supersede ;  and 
it  is  therefore  sulxnitted,  first,  that,  assuming  the  indorse- 
ment on  the  postea  to  be  proper,  such  a  case  of  fraud  is 
not  established  as  to  warrant  the  supersedeas,  and  that 
the  order  of  the  Court  of  Review  must  be  reversed; 
but,  secondly,  if  the  Court  should  be  of  a  different  opi- 
nion, then,  that  Saunders  having  been  surprised  at  the 
trial,  the  Court  will  not  act  upon  the  indorsement  against 
the  verdict. 

[Lord  Chancellor:  —  Mr.  Swanston^  I  will  thank 
you  to  inform  me,  whether,  assuming  that  the  object 
was  merely  to  dissolve  the  partnership,  and  that  it  was  a 
sufficient  ground  for  the  Court  to  do  so  irrevocable  an 
act  as  supersede,  do  you  know  any  case  where  a  commis- 
sion has  been  superseded  after  a  verdict  in  &vour  of  the 
petitioning  creditor,  because  the  judge  has  made  a  spe- 
cial indorsement  upon  the  postea?] 

'Nlr.Swanston  and  Mr. McnUagu  for  the  respondent : — 

The  questions  are  two:  1st,  Whether  a  commission 

issued  solely  to  dissolve  a  partnership  can  be  permitted  to 

stand  ?    2d,  Whether,  upon  the  form  of  the  proceedings 

there  is  sufficient  to  enable  the  Court  to  decide  ? 
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1833.  As  to  the  first,  it  has  been  contended,  that  there  is  no 

•—""        impropriety  in  one  member  of  a  firm  petitioning  for  a 

In  the  matter   «.,.,,  «  n 

of  nat  against   his  bankrupt  partner,  as,  after  an  act  of 

Chaistib.  bankruptcy  committed,  the  continuance  of  the  partner- 
ship may  involve  him  and  all  persons  dealing  with  the 
firm  in  immediate  difficulty  and  eventual  ruin.  These 
evils  are  not  real,  but  imaginary.  But  even  supposing 
they  are  real,  the  question  is  not  as  to  the  evil,  but  the 
remedy,  whidi  is,  not  by  a  commission  of  bankruptcy^ 
but  by  a  bill  in  equity  for  a  dissolution.  Ex  parte 
Brown,  1  Mosey  151 ;  ex  parte  Harcourt,  2  Hose,  214; 
ex  parte  Gailimarey  2  Rose,  424;  ex  parte  JVUbean, 
Buck,  461 ;  and  ex  parte  Bourne,  2  G.SfJ*  140,  in 
which  Lord  Eldon  says,  ^<  The  real  question  results  to 
this.  What  was  the  puqx)se  with  which  this  commission 
was  issued?  Throughout  neurly  forty  years  which  I 
have  passed  in  this  Court,  in  different  parts  of  it,  I  have 
invariably  understood,  that  though  the  cases  uniformly 
speak  of  a  commission  of  bankruptcy  as  a  matter  of  right 
to  the  subject,  yet  it  was  never  maintained,  within  my 
recollection,  that  there  could  not  be  an  abuse  of  the 
bankrupt  law,  and  that  a  commission  was  to  be  con- 
sidered a  matter  of  right  when  taken  out  for  no  earthly 
purpose  connected  with  the  legitimate  objects  of  a  com- 
mission ;  and  the  various  cases  to  which  reference  may 
be  had,  tend  to  show  the  Court  has  never  considered 
that  a  sound  discretion  was  taken  away  by  the  language 
of  5  Geo.  4,  or  any  other  bankrupt  statute^ — that  large 
discretion  which  had  originally  been  given  to  the  Great 
Seal  with  respect  to  matters  of  bankruptcy.  If  you  look 
at  the  arrangement  which  this  Court  makes  in  almost 
every  case  as  to  a  commission  of  bankruptcy,  you  can 
never  sav  that  the  commission  is  so  much  a  matter  of 
right  that  this  Court  is  not  equitably  to  interfere  when- 
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ever  the  interests  of  the  parties  affected  by  the  commis-        1833. 

fiion  require  such  interference.  ,     7 

^  In  the  matter 

Lord   Loughborough    stated,    in    the    case   of    Mr.  of 

Bowes  (a),  what  I  am  sure  I  have  heard  stated  in  this  Christie. 
Court  over  onA  over  again,  long  before  I  had  any  judicial 
character  in  the  Court,  that  if  a  commission  be  taken  out 
for  some  particular  purpose,  and  for  that  particular  pur- 
pose only,  (and  it  is  not  necessary  for  me  now  to  say 
what  would  be  the  law  if  there  was  a  double  purpose, 
one  of  which  was  consistent  with  the  legitimate  objects 
of  a  commissions)  but  if  it  be  taken  out,  as  it  was  in  that 
case,  to  prevent  a  suit  in  equity,  and  not  for  the  general 
benefit  of  the  creditors,  I  should  hold,  as  Lord  Loughr 
borough  then  held,  that  such  commission  was  an  abuse 
of  the  Great  Seal,  and  should  not  stand. 

Again,  he  says,  <^  I  think  myself  justified  in  saying, 
and  bound  to  say,  that  if  the  object  of  this  commission 
was  to  stay  the  action,  and  not  to  work  the  commission 
as  a  commission  for  the  benefit  of  the  creditors,  this 
Court  will  not  permit  it  to  stand. 

'*  The  order  of  the  Vice-Chancellor  proceeds  upon  a 
principle  which  is  new,  at  least  in  my  apprehension,  that 
though  a  commission  be  taken  out  under  such  circum- 
stances that  this  Court  would  not  allow  it  to  stand,  yet, 
if  the  fraudulent  purpose  can  be  defeated  without  super- 
seding the  commission,  the  commission  shall  be  treated 
as  a  commission  and  be  allowed  to  stand ;  that  though 
the  commission  was  never  meant  to  operate  as  a  com- 
mission, yet  this  Court  will  support  it  if  by  some  action 
you  can  set  the  bankrupt  right.  I  apprehend  the  doc- 
trine of  the  Court  to  be,  that  if  a  commission  be  taken 
out  for  purposes  which  have  no  earthly  connection  with 


(a)  4  Ves,  168. 
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1883.        the  legitimate  purposes  of  a  commission,  the  Court  will 

-    T        ^^      say  it  is  not  a  commission,  and  will  not  deal  with  it  by 
In  the  matter        , .         ,  ,. 

of  makmg  these  qualified  orders^  but  will  declare  at  once 

'^  In  short,  all  dealings  with  commissions  proceed  on 
the  same  principle  of  sound  and  wise  discretion.  The 
question  finally  comes  to  this;  let  Bennetts  right  to  the 
property  be  what  it  might,  whether  he  was  a  creditor  or 
was  not  a  creditor;  let  him  have  an  authority  to  sell 
or  not,  taking  those  questions  any  way ;  let  the  efi*eGt  of 
the  contradictory  affidavits  as  to  all  antecedent  questions 
be  what  it  may,  the  question  still  is,  was  it  or  was  it 
not  the  intention  of  the  parties  who  took  out  this  com* 
mission  to  carry  it  into  execution  as  a  commission,  or 
was  their  purpose,  and  their  only  purpose,  in  taking  it 
out,  to  put  a  stop  to  the  action  ?  It  is  asserted  again 
and  again  in  the  affidavits,  that  it  was  taken  out  for 
the  benefit  of  the  creditors;  but  it  is  not  the  assertions 
of  any  party  I  am  to  look  to,  but  to  the  res  gesUB  —  to 
what  has  been  done,  and  to  the  evidence  which  they 
have  themselves,  by  their  conduct,  given  of  their  own 
intentions,  and  on  that  I  must  decide,  whether  or  not  this 
commission  was  meant  to  operate  as  a  commission,  or 
merely  as  an  instrument  to  put  a  direct  end  to  the  action. 
The  action  is  brought  in  Trinity  term,  and  notice  of 
trial  is  given  in  that  term ;  there  are  threats  of  arrest, 
and  then  threats  that  a  commission  will  be  taken  out  if 
the  action  is  proceeded  in.  Now,  I  can  easily  admit 
that  such  a  threat  of  a  commission  may  be  made^  and 
a  commission  thereupon  issue;  and  that  it  may  be  con- 
sistent with  such  conduct,  that  the  object  of  the  com- 
mission is  to  put  a  stop  to  the  action,  and  at  the  same 
time  to  prosecute  the  commission  with  a  view  to  the 
distribution  of  the  estate  amongst  all  the  creditors;  and 
I  will  not  say^  that  a  commission  with  such  a  double 
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object  should  not  stand.^'     And  the  Lord  Chancellor,        1833. 
in  conclasion,  says,  **  Viewing  this  case,  then,  upon  the        7 
principles  which  I  have  always  understood  as  governing  of 

this  Court,  and  admitting  that  where  a  commission  is      Cheisti*. 
taken  out  with  a  motive  of  defeating  an  action,  but  with 
the  intent  and  purpose  of  its  operating  as  a  commission, 
the  Court  would  not  interfere  to  supersede  such  com- 
mission." 

It  has  also  been  said,  that  as  all  the  requisites  to  sup- 
port the  commission  exist,  it  is  contrary  to  the  practice 
of  the  Court  to  supersede,  which  is  answered  by  the 
cases,  ex  parte  Browne^  1  Rose^  151 ;  ex  parte  Harcomij 
2  Bose^  214 ;  ex  parte  Cawthome,  19  Ves.  261. 

It  has  also  been  said,  in  confirmation  of  the  previous 
assertion,  that  if  the  legal  requisites  exist  the  Court  will 
not  look  at  the  motives  by  which  the  petitioning  cre- 
ditor was  influenced ;  that  the  Court  is  incompetent  to 
grapple  with  such  inquiries ;  and  it  was  for  that  reason 
that  applications  to  supersede  for  concert  were  abolished; 
and  allusion  has  been  made  to  the  right  to  an  execution 
at  law.  But,  as  the  Court  was  pleased  to  observe,  there 
is  a  great  difference  between  the  case  of  a  commission  of 
bankrupt,  and  a  proceeding  in  which  the  party  has  only 
his  own  interest  to  consider.  If  a  commission  is  obtained 
for  any  sinister  purpose  of  an  individual,  it  is  an  abuse 
of  the  process.  It  cannot  be  contended,  that  an  indi- 
vidual is  to  be  permitted  to  use  so  severe  a  process,  pro- 
vided for  the  general  body  of  creditors,  for  his  own 
benefit  only.  Would  any  one  venture  to  apply  to  the 
Lord  Chancellor  for  a  commission,  with  the  avowed 
purpose  of  benefiting  himself  only?     And,  if  having  ^ 

obtained  it  by  concealing  his  motive,  will  the  Court 
hesitate  to  recall  it  when  the  motive  appears  ?  That 
the  Court  will  not,  is  established  by  all  the  cases,  and 
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1833.       particularly  eo;  parte  Bourne,  2  G,SfJ.  141.     Indeed, 

"  the  only  answer  necessary  was,  that  althou^^h  the  Court 

In  the  matter  .     .  ,  j    .       .n  ..  •. 

of  will  permit  its  process  to  be  used,  it  will  not  permit  it 

Chmsto.      ^  y^  abused. 

With  respect  to  the  question,  Whether  there  is  suffi- 
cient to  enable  the  Court  now  to  decide?  the  Court  will 
not  suffer  itself  to  be  fettered  by  any  defect  of  form ; 
it  will  consider  only  the  substance  and  justice  of  the 
case. 

The  only  object  of  an  issue  is  to  satisfy  the  conscience 
of  the  Court,  and  for  this  purpose,  upon  further  direc- 
tions, it  will  look  at  all  the  evidence  originally  before  it, 
and  the  evidence  appearing  upon  the  trial  of  the  issue. 
If  the  conscience  of  the  Court  is  not  satisfied  with  the 
result  of  any  inquiry,  it  will  overrule  the  finding,  whe- 
ther it  be  of  its  master  or  a  jury,  or  the  decision  of  a 
court  of  law  upon  a  case  sent  for  its  opinion.  Uttersan 
V.  Vernon,  S  T.R.  639,  4  T.R.  670;  Hampson  v. 
Hampson,  3  V.^B.  42;  and  a  most  remarkable  case 
is  referred  to  by  Lord  Hardwiche  in  Stace  v.  Mabbot, 
2  Ves.  S,  664,  as  having  occurred  before  Lord  King, 
where  there  had  been  five  trials  in  favour  of  the  validity 
of  a  deed^  said  to  have  been  forged,  and,  notwith- 
standing all  those  verdicts.  Lord  King  made  a  decree  to 
have  it  cancelled,  the  trials  not  being  to  the  satisfaction 
of  the  Court. 

In  the  present  case  the  Court  permitted  special  cir- 
cumstances to  be  indorsed  upon  the  postea,  for  the 
express  purpose  of  enabling  the  judge  to  prevent  the 
Court  being  defeated  by  a  return  of  part  instead  of  the 
whole  truth  of  the  case,  and  which  by  such  permission 
has  now  been  obtained. 

The  Court  has  now  before  it  four  tests  by  which  the 
facts  may  be  ascertained;  Ist^  The  verdict;  2dly,  The 


CASES  IN  BANKRUPTCY,  347 


In  the  matter 


judge's  indorsement  upon  the  postea;  3dly,  The  evi-        1833. 

dence  {a)  upon  the  trial ;  and,  4th9  The  affidavits  upon 

the  original  petition.     Lamentable  would  it  be,  indeed,  of 

if,  with  all  these  aids,  having  the  whole  facts  before  it,      Christib, 

the  Court  was  not  now  able  to  do  justice  between  the 

parties. 

Upon  the  whole,  therefore,  it  is  submitted,  that  the 
Court  will  not  permit  a  commission  issued  for  the  mere 
purpose  of  dissolving  a  partnership  to  stand ;  and  that 
upon  the  proceedings  which  have  been  had,  there  is  no 
doubt  as  to  the  facts,  and  that  the  order  of  the  Court 
of  Review  must  be  affirmed. 

Sir  Edward  Sugden  in  reply :  — 

There  is  no  dispute  as  to  the  law,  that  if  a  com- 
mission is  issued  for  a  fraudulent  purpose  it  is  super- 
sedable.  But  in  the  present  case  fraud  is  negatived. 
There  is  no  evidence  before  the  Court  that  Saunders 
did  not,  when  he  took  out  this  commission,  intend  to 
work  it  as  a  commission,  except  the  indorsement  upon 
the  postea,  which  the  learned  judge  made  upon  the 
idea  that  the  issue  directed  was  not  the  issue  intended 
by  this  Court, 

To  sustain  the  order,  it  ought  to  have  been  proved 
that  Saunders^  at  the  time  he  issued  the  commission, 
had  no  intention  to  work  it ;  for  until  the  contrary  is 
shown,  the  Court  will  assume  that  it  was  issued  for  a 
legitimate  purpose.  If  they  had  shown  that,  the  absurdity 
of  their  argument  would  have  been  apparent ;  for  if  there 
was  not  intention  to  work  the  commission,  no  injury 
could  have  been  done.  Unless  it  was  worked,  it  conld 
not  dissolve  the  partnership. 


(a)  By  the  form  of  the  special  case  all  the  evidence  was  re- 
ferred to. 
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1888.  The  judgment  of  the  Court  of  Review  ought,  there- 

,     "  fore,  to  be  reversed ;  but  if  upon  the  proceedini?s«  as 

In  the  matter  ,^  .^  ° 

of  they  now  appear,  the  Court  is  of  a  different  opinion, 

Chemtie.  tij^ji  Saunders  ought  to  have  an  opportunity  of  pro- 
ducing further  evidence,  either  upon  a  new  trial,  or 
some  inquiry. 

August  15,        Lord  Chancellor:  — 

It  appears  that  the  frame  of  the  second  issue  directed 
in  this  case  was  not  distinctly  understood  by  the  learned 
judge  who  tried  it;  for  he  seems  to  have  considered 
that  the  Court  desired  only  to  have  it  ascertained  whe- 
ther or  not  the  sole  purpose  of  the  partner  who  took 
out  the  commission  was  to  dissolve  the  partnership; 
whereas  the  principal  object  which  the  Court  had  in 
view  was  to  have  it  ascertained,  whether  or  not  the  com- 
mission had  been  taken  out  by  the  one  partner  in  order 
to  compel  the  other  to  agree  to  a  dissolution  of  the 
partnership;  because  there  could  be  no  doubt  what- 
ever, that  if  such  was  the  design  of  the  petitioning 
creditor,  the  whole  proceedings  would  be  void.  One 
event  of  the  trial  would  therefore  have  at  once  disposed 
of  the  whole  question  one  way,  though  the  other  event 
would  not  have  been  decisive  in  the  opposite  direction. 
It  might,  therefore,  have  been  as  well  to  direct  a  second 
issue  to  ascertain  the  matter  to  which  the  indorsement 
on  the  other  postea  relates ;  and  I  was  strongly  inclined 
at  one  time  to  think  that  this  should  still  be  done ;  but 
upon  attentively  considering  the  evidence  in  the  cause, 
both  in  this  Court  and  at  the  trial,  (and  I  have  also 
looked  at  the  proceedings  under  the  commission,  and 
conferred  with  the  learned  judge  who  tried  the  cause,) 
I  am  of  opinion  that  there  is  no  doubt  of  the  &cts  which 
are  material,  —  that  those  facts  are  as  found  by  the  jury ; 
and  that  I  am  now  enutled,  without  &rther  inquiry,  to 

13 
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take  the  case  as  standing  thus :  — The  appeHant  Saunders        )  833. 

did  not  take  out  the  commission  against  Christie  with  ,     , 
1        .  o  «.        1  .  _.      _     .         In  the  matter 

the  view  of  Gompelhng  him  to  agree  to  a  dissolution,  of 

and  without  any  view  to  go  further  and  work  the  com-  Christib- 
mission.  Neither  was  it  taken  out  with  the  view  of 
obtaining  an  undue  advantage  over  Christie^  and  getting 
the  business  to*  himself,  Saunders,  and  Poole  tlie  third 
partner.  But  it  was  taken  out  solely  with  the  view  of 
dissolving  the  partnership,  and  not  with  the  view  of 
causing  the  estate  and  effects  of  Christie  to  be  distri- 
buted for  the  pa}rment  of  his  debts.  In  other  words^ 
the  sole  object  of  the  petitioning  creditor  was  to  deter- 
mine the  partnership ;  and  though  he  is  not  proved  to 
have  had  no  intention  of  working  the  commission,  it  is 
certain  that  he  only  intended  to  work  it  for  the  purpose 
of  effecting  that  object  of  dissolution,  and  to  work  it 
so  &r  as  might  be  necessary  for  accomplishing  that  sole 
and  governing  purpose.  Although  the  suing  out  a 
commission  of  bankrupt  is  matter  of  right,  yet  the 
Court  has  always  kept  so  much  oontroul  over  the  pro- 
ceedings, even  in  its  first  stage,  as  to  see  that  its  process 
is  not  abused.  This  discretion  has  of  course  been  con- 
fined to  this  Court;  and  while  elsewhere,  that  is,  in 
courts  of  law,  the  proceedings  have  been  valid,  those 
Court  having  no  jurisdiction  to  inquire  fiirther  than 
ascertaining  how  far  the  provisions  of  the  statutes  have 
been  complied  with ;  but  here  the  conduct  of  the  parties 
having  the  carriage  of  the  commission  has  always  been 
subject  to  review ;  and  the  whole  proceedings,  how  firm 
soever  at  law,  have  been  set  aside  if  the  powers  given 
by  the  commission  have  been  perverted  to  purposes 
foreign  to  those  for  which  they  were  bestowed.  Thus 
Lord  Loughborough  superseded  the  commission  which 
had  been  issued  against  Mr.  Bowes,  4  Ves.  168,  upon 
the  ground  that  the  act  of  bankruptcy  bad  been  com- 
VoL.  I.  B  B 
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1833.        mitted  abore  ten  years  before,  and  that  it  was  plain 

7 the  petitioning  creditor  had  sued  it  ont  to  help  him  in 

of  proceedings  more  recently  instituted,  both  in  law  and 

Christie,     equity,  against  his  debtor.     Yet  there  is  nothing  in  the 
bankrupt  law  which  prevents  a  stale  demand  from  being 
made  the  ground  of  a  commission,  or  prohibits  a  credit 
tor,  in  the  course  of  other  litigations,  from  obtaining 
the  benefit  of  a  commission,  under  which  he  may  make 
certain  of  being  chosen  assignee.     <^  This  is  not,"  said 
Lord  Loughborough^  <<  a  case,  on  the  face  of  it,  in  which 
the  general  relief  of  creditors  is  the  object  of  the  com- 
mission, but  a  particular  question  between  Peacock  and 
Bowes,  which,  instead  of  being  to  be  determined  upon 
the  result  of  an  account  in  this  Court,  or  in  an  action, 
is  to  be  decided  by  a  bankruptcy,  of  which  obviously 
Peacock  must  be  able  to  give  himself  the  whole  manage- 
ment."    And  Lord  Eldouy   referring    to  what  Lord 
Loughborough  there  laid  down,  has  observed,  that  he 
had   always  heard   it   said,   ever  since  he   knew  this 
Court,  that  if  a  commission  be  taken  out  for  a  par- 
ticular purpose  only,  it  is  an  abuse  of  the  Great  Seal, 
and  cannot  stand.     Ex  parte  Bourne,  2  G.  ^  J.  142. 
The  constant  practice  of  superseding,  on  the  ground 
of  concert,  commissions,  perfectly  valid  at  law,  rested 
upon  the  same  principle,  and  required  a  provision  of 
the  legislature  to  abolish,  even  where  the  object  in  view 
is  not  confined  to  the  petitioning  creditor  alone,  and 
where  he  has  the  meritorious  purpose  of  facilitating 
a  composition  widi   the   whole  of  the  creditors;   yet 
Lord  Eldon  has  held  the  whole  proceeding  to  deserve 
reprobation  as   liable    to   abuse.      Ea  parte  Boume, 
16  Ves.  471. 

The  rule  I  take  to  be  this,  —  that  if  a  commission  is 
taken  out  wholly  with  a  view  foreign  to  the  object  of 
the  bankrupt  laws,    as  to  determine  a  lease,  stop  an 
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action^  or  dissolve  a  partnership,  it  shall  not  stand,        1833. 

because  the  powers  of  the  Great  Seal  have  been  abused,         " 

and  the  process  of  the  Court  perverted  to  a  purpose  of 

which  it  was  never  designed  to  serve.  Chribtik, 

Cases  may  occur  in  which  different  motives  combine 
to  influence  the  petitioning  creditor,  and  more  objects 
than  one  may  be  attained  by  the  proceeding ;  nor  will 
the  Court  interfere  where  there  has  been  no  fraud,  nor 
any  improper  or  oppressive  conduct,  although  other 
purposes  may  have  been  in  view  beside  that  of  distri* 
buting  the  debtor's  estate,  and  bye-motives,  as  they 
were  termed  in  ex  parte  fViSfran,  5  Mad.  3,  may 
have  mixed  themselves  with  the  intentions  of  the  party. 
Yet  it  is  observable,  that  Lord  EldoHj  although  in  this 
latter  case  he  is  said  to  have  approved  of  the  Vice* 
Chancellor's  refusal  to  supersede,  could  hardly  have 
used  the  language  in  which  his  Honor  gave  the  judg- 
ment consistently  with  what  he  afterwards  stated  in  his 
elaborate  judgment  in  the  leading  case  of  ex  parte 
Bourne^  2  G.  Sf  J.  142,  where  it  may  be  further  ob* 
served,  that  he  purposely  abstains  from  dealing  with  the 
case  of  the  party  *'  having  a  double  purpose,  one  of 
which  should  be  consistent  with  the  legitimate  objects 
of  a  commission." 

It  is  needless  to  go  more  at  length  into  the  cases 
upon  this  point  With  the  exception  of  the  dicta^ 
rather  than  the  decision  of  the  Vice-Chancellor,  in  ex 
parte  Bourne  (a),  in  which  Lord  Eldon  did  not  concur, 
and  of  the  language  rather  than  the  substance  of 
ex  parte  WUbeany  Buck*  459,  a  case  several  years 
anterior  to  ex  parte  Bourne  (a),  there  is  nothing  to  be 
found  in  the  books  which  renders  it  at  all  questionable 
that  a  commission  sued   out  merely  to  get  rid  of  a 


(a)  i  G.S^J,  316. 
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1833*        partner  is  supersedable,  at  the  expense  of  the  party  so 

abusing  the  process  in  bankruptcy. 
In  the  matter       ,       .  ,  i  /•    i  •  •     • 

of  In  the  present  case  the  conduct  of  the  petitioning 

Christie,      creditor  is  deserving  of  no  approbation.     The  drcum- 

stances  are  all  against  him,  and  he  must  pay  the  costs 

both  below  and  of  this  appeal. 

Affirmed  with  costs. 


C.  R.       Ex  parte  CHRISTIE.  —  In  the  matter  of  BARROW 

JuneSSf  22,  and  GEDDE& 

1832. 

Jj^iS^SflJj^  In  March  1828  the  bankrupts,  who  were  partners  in 
ni  bond,  and,     trade,  became  ioindy  and  severally  bound  to  the  peti- 

as  collateral  ae-,  J  J  J  r 

curity,  a  joint     tioners  in  a  bond  for  14,000/.,  to  secure  a  debt  upon 

iom!^upon      current  transactions,  not  exceeding  10,000/.     On  the 

il*"*^id^*°*  same  day  they  executed  a  joint  warrant  of  attorney,  as 

liability  on  the    a   Collateral  security  for  the    same   debt.      In   April 

andtheCTcdltOT  ^^^^   judgment    was    signed    upon    the    warrant    of 
is  not  entiUed     attorney. 

to  prore  against  *^ 

the  separate  A  joint  commission  issued  against  the  bankrupts  in 

April  1828,  at  which  time  a  sum  of  10,000/.  was  due 
to  the  petitioners.  Upon  this  debt,  as  arising  out  of 
the  bond,  proof  was  tendered  by  the  petitioners  against 
the  separate  estate  of  Geddes.  The  proof  was  re- 
jected, but  liberty  was  given  to  prove  against  the  joint 
estate. 

The  petition  prayed  to  prove  against  the  separate 
estate  of  Geddes. 

Mr.  Swanston  and  Mr.  Montagu  for  the  petitioners : — 

There  is  no  rule  of  law  that  one  remedy  shall  merge 

in  another,  unless  the  higher  security  gives  the  same 
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advantage  to  the  creditor  as  the  lesser.     There  can  be        1832. 

no  action  upon  a  bond  while  a  judgment  recovered        

upon  it  remains  in  foroe^  Higginsfs  case^  6  Co.  44  b. ;      Christie. 

but   if  the  judgment  become  inoperative,  as  in  this  ^°  the  matter 

case,  by  the  bankruptcy,  the  remedy  upon  the  bond       Babbow 

revives.     Where  a  bill  was  given  for  part  of  a  debt  by  another. 

one  of  three  joint  covenantors,  who  had  secured  the 

debt  by  covenant,  and  a  judgment  was  recovered  on 

the  bill,  it  was  held  not  to  be  a  bar  to  an  action  upon 

the  covenant,  because  the  remedy  upon  tlie  bill  did  not 

satisfy  the  debt.    Drake  v.  MitcheU^  3  Eastj  251 ;  ex 

partePeacockj2  G.  SfJ.27 ;  exparULadbrook^2G.^J, 

81.     The  lower  security  merges  in  the  higher  only  iu 

cases  where  the  higher  is  equally  benefidal.    Tioqpenny 

V.  Young^  2  B.S^C.  208.     It  was  the  intention  of  the 

parties  to  give  and  to  take  independent  securities  and 

remedies.     Solly  v.  Forbes^   2  Bro.  ^  B.  38.      The 

higher  security  could  not  be  intended  to  lessen  tlie 

right  or  the  remedy  in  this  case,  as  the  bankruptcy 

destroys  the  security,  and  prevents  the  remedy  upon 

the  judgment     The  petitioners  are,   in  that  respect, 

reduced  to  the  condition  of  simple  contract  creditors. 

Jmbroae  v.  Clendon,  2  Str.  1042 ;    Cas.  Temp.  Hard. 

26T. 

In  the  administration  of  assets  in  bankruptcy,  as 
all  debts  are  reduced  to  the  same  level,  the  doctrine 
of  merger  cannot  properly,  and  ought  not  to  prevail. 

The  contract  between  debtor  and  creditor  is  the 
foundation  of  the  right  of  proof.  The  contract  in  this 
case  was  upon  the  bond.  It  was  a  contract  for  joint 
and  separate  security;  the  additional  security  was 
merely  collateral,  and  not  intended  to  supersede  the  first 
security. 

It  is  admitted,  that  no  other  action  could  be  brought ; 
but  as  the  judgment  upon  which  execution  might  have 

BB  3 
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1832.       been  executed  upon  the  separate  effects  is  redoced  ta 
""~~*        a  nullity  by  the  operation  of  the  bankruptcy,  the  debtor 

jEx  portc 

Christik.     is  remitted  to  his  original  securi^;   at  all  events  he 
in  the  matter  gj^^jj  ^^^  ^^  ^^^  ^f  election. 

Barbow 

ano   er.       j^^^  Anderton  and  Mr.  Bacon  for  the  assignees :  — 

The  petitioners,  having  upon  a  joint  debt  taken  a 
joint  and  several  bond,  might  have  obtained  a  joint  and 
several  judgment ;  but  they  elected  to  take  a  joint  war- 
rant of  attorney  as  a  concurrent  security ;  and  having 
entered  up  judgment,  they  are  concluded  by  their  own 
election.  This  is  not  a  collateral  but  a  concurrent  secu- 
rity, founded  on  the  bond,  which  is  merged  in  the  judg- 
ment Basset  v.  Woody  LUt.  17.  Assuming  for  argu- 
ment that  the  judgment  is  nullified  by  the  bankruptcy, 
the  petitioners  cannot  revert  to  the  bond.  The  dictum 
in  Ambrose  v.  Ckndeni  2  Str.  1042,  is  extrajudicial.  Ex 
parte  Peacock^  2  G.  tf  J.  27,  and  ex  parte  Ijodbrokey 
2  G.SfJ.  81,  are  cases  of  election. 

Sir  George  Base :  — 

The  judgment  in  this  case  has  been  deferred  in  con- 
sequence of  doubts  as  to  one  or  two  points  which  pressed 
upon  the  mind  of  one  of  the  judges  of  the  Court  Al- 
though those  doubts  are  not  altogether  removed,  yet 
they  do  not  exist  to  an  extent  precluding  oiu:  unanimous 
opinion  that  the  petition  must  be  dismissed ;  and  I  am 
therefore  relieved  from  stating  my  own  particular  view 
so  much  at  length  as  I  otherwise  might  have  done. 

The  facts  are  very  short  The  bankrupts  were  part- 
ners ;  the  petitioners  lent  them  money,  for  which  they 
took  a  joint  and  several  bond,  by  the  effect  of  which,  if 
it  had  so  stood  at  the  bankruptcy,  they  would  have  had 
a  right  of  election  to  prove  either  against  the  joint  estate 
or  the  separate  estates.     But  it  did  not  so  rest  at  the 
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bankruptcy;  for  the  petitiooers,  as  a  further  security,       .1882. 

having  taken  a  warrant  of  attorney,  expressly  reserving        

to  themselves  liberty  to  enter  up  a  joint  judgment  only,      CH&isTiE! 
under  that  warrant  of  attorney,  and  before  ihe  act  qf^^  ^^  matter 
bankruptcy^  which  is  the  essential  circumstance  in  this       Barrow 
case,  judgment  was  entered  up.  ^^  another. 

Now  there  is  a  rule  of  administration  of  assets  in 
bankruptcy,  perfectly  intelligible  in  principle  (a),  that 
joint  creditors  shall  go  first  against  the  joint  estate,  and 
separate  creditors  shall  resort,  in  the  first  instance,  to 
the  respective  separate  estates.  When,  therefore,  the 
petitioners  in  this  case  tendered  their  proof  against  the 
separate  estates,  they  were  resisted,  not  by  the  bank- 
rupts, the  defendants  on  the  record,  for  the  record  was 
not  in  process,  —  not  by  the  assignees,  whose  duty  of 
course  it  was  to  hold  an  even  hand  between  all  the 
estates,  —  but  by  the  separate  creditors.  ^<  Why,"  said 
the  separate  creditors  to  these  petitioners,  ^*  do  you  seek 
to  prove  against  our  estates? —  Upon  our  bond :  Your 
bond!  that  is  merged  or  extinguished  by  your  judg- 
ment." And  thus  at  once  arose  the  questions,  1st,  Is  the 
bond  lost  in  the  judgment  ?  and,  2dly,  If  it  be,  does  the 
judgment  itself  give  a  right  of  election  or  not  ? 

Now,  here  it  must  be  observed,  that  although  the  con- 
clusion of  law  must  be  formed  precisely  as  if  this  were 
a  judgment  obtained  in  a  due  course  of  litigation,  yet  I 
cannot  omit  noticing,  as  far  as  the  question  is  to  be 
influenced  by  contract,  that,  as  far  as  the  original  con- 
sideration was  to  be  adverted  to,  the  loan  of  the  money 
was  purely  joint ;  tliat  if  by  contract  the  obligation  on  the 
bond  was  joint  and  severcUj  so  on  the  warrant  of  attorney 
the  petitioners  had  expressly  stipulated  that  the  judg- 

(a)  See  Sir  G,  Rot^s  judgment  in  ex  parte  Moult,  in  this  same 
matter^  reported,  ante^  p.  28. 
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1832.        ment  should  be  joint     The  judgment,  therefore,  at  the 

bankruptcy^  was   in  strict  conformity  with  their  own 

Christie,      agreement.     Nor  should  it  be  lost  sight  of,  that  if  a 

Id  the^  matter  j^dgnjent  is  to  have  this  effect,  of  giving  a  right  of 

Baebow       election,  it  puts  it  in  the  power  of  a  creditor  to  obtain, 

and  another.    •  <•  t*  11 

by  means  01  a  warrant  of  attorney,  a  very  undue  ad- 
vantage. Nor  can  it  be  readily  imagined,  that  when  the 
legislature  provided  so  extensively  and  cautiously  as  it 
has  done  against  the  effect  of  warrants  of  attorney,  of 
of  judgments  and  executions  against  creditors  in  bank- 
ruptcy, it  would  have  lost  sight  of  such  an  opportunity 
of  fraud  as  this  supposed  right  opens  to,  if  in  fact  it  in 
law  existed.  These,  however,  are  but  circumstances  to 
be  thrown  into  a  doubtful  case  were  it  requisite,  or  did 
any  doubt  exist  upon  the  abstract  points,  viz.  Is  a  bond 
merged  in  a  judgment  ?  What  is  the  effect  of  a  joint 
judgment  in  proof  under  a  commission  of  bankrupt? 

Now,  I  had  ever  understood  that  the  language  of  the 
old  cases  had,  as  it  were,  resolved  into  a  maxim,  that  when 
a  man  has  a  debt  on  bond,  and  by  ordinary  course  of  law 
has  judgment  thereon,  the  contract  by  specialty,  which 
IS  of  an  inferior  nature,  is  by  judgment  of  law  changed 
into  matter  of  record,  which  is  of  a  higher  nature,  (a) 
A  simple  contract  debt  is  merged  in  the  specialty  while 
it  exists,  because  it  is  of  a  higher  nature;  but  a  bond  is 
not  merged  in  a  statute  any  more  than  a  simple  con- 
tract is  lost  in  a  bill  of  exchange  or  promissory  note,  for, 
with  but  a  little  more  of  solemnity  in  the  instruments, 
their  natures  are  unchanged ;  but  in  a  matter  of  record, 
transit  in  rem  judicatamj  to  avoid  infinity  of  action. 
The  bond  is,  as  it  were,  by  the  profert,  and,  I  believey 
in  olden  time  was,  in  fact,  brought  into  and  deposited 
in  court  as  part  and  parcel  of  that  record  in  which  it 


(a)  H$ggini$  case,  6  Coke  Rep.  14  b. 
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became  incorporated,  subject  of  course,  if  the  judgment        1832. 
were  reversed,  to  be  remitted.      Do  the  cases  which 

Ex  parte 

have  been  relied  on  in  any  degree  shake  these  propo-  Chwotk. 
sitions  as  appUcable  to  bankruptcy  ?  On  the  contrary,  '°  ^^^  ^matter 
they  strongly  confirm  them.  In  Ambrose  v.  Ckndon  (a)  Ba&kow 
it  was  not  doubted  that  the  simple  contract  would  have  "*  *"^  ^' 
been  merged  in  the  bond,  if  the  bond  had  been  before 
the  act  of  bankruptcy ;  nor  in  Bryant  v.  Withers  (6), 
that  the  legal  remedy  for  goods  sold  and  delivered 
would  have  been  extinguished  by  the  judgment,  if  the 
latter  had  been  in  the  same  predicament;  but  the  ques- 
tions in  both  those  cases  were,  not  what  was  the  effect  of 
such  transactions  against  the  bankrupt  if  solvent  or  in 
proofs  but  what  was  the  quality  of  the  debt  at  the  time 
qf  the  act  of  bankrtq)tcy.  {c)  Thus,  in  Mann  v.  Shep^ 
hard  {d)^2L  petitioning  creditor,  after  the  act  of  bank- 
ruptcy, received  payment  of  his  debt;  could  it  be 
doubted  that,  had  there  been  no  commission  in  the 
case,  or  if  the  payment  had  been  before  the  act  of  bank- 
ruptcy, that  the  payment  would  have  been  extinguish- 
ment; but  in  considering  whether  it  was  extinguishment 
of  his  debt  as  petitioning  creditor,  the  question  was 
referred  to  the  time  of  the  act  of  bankruptcy,  and  the 
payment  having  been  subsequent  to  that  time,  the  com- 
mission was  sustained.  A  similar  illustration  is  fur- 
nished by  a  case  where  a  bill  of  exchange,  on  which  a 
docket  had  been  struck,  was  afterwards  paid  in  full  — 
after  the  commission,  it  is  true;  but  the  principle  was 
the  same,  it  depended  on  the  nature  of  the  debt  at  the 
act  of  bankruptcy. 

But  then  it  is  said,  that,  admitting  the  bond  to  be 
merged  in  the  judgment,  there  is  still  a  right  of  several 

(fl)  Str.  1042.  {f})  2Maule,  123;  SRotCyA;  I  V,i B.  212. 

(c)  6  T,  R.  79.  ((/)  See  Shaw  v.  Harvey^  1  Moody,  536. 


S68  CASES  IN  BANKRUPTCY. 

1832.        proo&^  because  die  judgment  ^would  have  given  a  right  to 
'  several  executions.     Now,  here,  I  cannot  help  thinking 

Cb&istie.     that  the  fallacy  is  in  not  sufficiently  attending  to  the 
tlie^  matter  distinction  between  a  judgment  when  used  for  the  pur- 
Babrow.      pose  of  process  against  the  defendants,  bankrupt  or  not, 
and  judgment  used  against  a  particular  class  of  creditors 
in  a  question  of  administration  of  assets.     Nobody  dis- 
putes but  that  as  against  the  defendants  on  the  record, 
bankrupts  or  not,  the  petitioners  might  have  taken  out 
separate  executions;  but  that  does  not  the  less  make 
the  judgment  itself  joint,  or  alter  the  legal  efiPect  of  the 
language  in  which  it  is  couched ;  the  separate  executions 
are  in  fact  the  necessary  means  of  making  the  jointure 
effectual  per  my  et  per  tout^ — working  out  by  the  several 
liabilities  an  entire  duty  or  joint  obligation.     The  peti- 
tioner, by  the  same  analogy  of  process,  might,  if  he 
had  thought  fit  or  been 'diligent  enough,  have  taken  out 
separate  commissions  against  one  or  both  the  bankrupts, 
and  as  petitioning  creditors  would  then  have  had  the 
privilege  of  election  which  a  joint  creditor,  taking  out 
a  separate  commission,  is  entitled  to ;  but  it  is  quite  a 
different  thing  when  another  person  has  taken  out  the 
commission ;  it  then  ceases  to  be  a  question  of  process. 
The  judgment  creditor,  unless  he  has  worked  out  his 
preference  by  process,  is  then,  in  the  administration  of 
assets,  like  any  other  creditor,  and  has  no  more  right  to 
complain  that  the  separate  creditors  take  to  themselves 
the  separate  property  under  the  commission  to  which 
he  the  judgment  creditor  resorts  as  a  creditor,  than  he 
would  be  entitled  to  complain  if,  in  taking  out  execution 
against  the  defendants,  not  being  bankrupt,  he  had 
found  the  goods  preoccupied  by  the  prior  executions  of 
any  other  plaintifis.     What,  in  fact,  is  this  commission 
but  such  a  prior  statutory  execution  at  the   instance 
of  t|ie  separate  creditors,  under  which,  by  the  rule  of 
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eqaitable  administrationy  they  are,  in  the  first  instance,        1832. 
entitled  to  the  separate  estates  ?  „        ' 

But  it  is  said,  that  the  petitioners  have  an  equUy.    I      Chbibtie. 
am  at  a  loss  to  discover  it.     If  it  be  put,  that  the  judg-  ^"*  the^matter 
ment  is  but  as  a  security,  and  that  they  the  petitioners       Baebow 
are  therefore  at  liberty  to  revert  to  the  foundation  of         "°^ 
the  judgment,  or,  as  they  say,  the  bond ;  that,  I  think, 
is  a  proposition  that  carries  them  a  little  too  far;  for  if 
the  judgment  is  to  be  treated  as  a  security,  the  creditors 
are  as  well  entitled  to  say  that  the  bond  itself  is  no  more 
than  a  security.      The  original  consideration  was  the 
money  lent  to  the  two  bankrupts,  and  for  which  loan, 
bond,  warrant  of  attorney,  and  judgment,  all  alike  were 
but  securities.      The   money  lent  to  both  bankrupts 
leaves  the  case,  in  that  respect,  exactly  as  it  stands  upon 
the  judgment. 

I  am  therefore  of  opinion,  diat  the  petition  must  be 
dismissed ;  and  there  appears  to  me  to  be  nothing  to 
retain  it  firom  the  usual  rule  in  these  cases,  viz.  a  dis- 
missal with  costs. 

• 

Sir  John  Cross :  —  Th^re  are  three  questions  for  con- 
sideration :  1st,  The  merger.  2d,  The  effect  of  a  joint 
judgment  as  to  the  remedies.  3d,  The  effect  of  bank- 
ruptcy upon  a  joint  judgment,  and  the  right  to  resort 
to  the  original  remedy.  That  the  remedy  upon  a  bond 
merges  in  a  judgment  founded  upon  the  bond  is  indis- 
putable. But  it  is  contended,  upon  the  authority  of  SoUp 
V.  Forbes  {a)  and  Twopenny  v.  Young  (6),  that,  upon  this 
question,  the  intention  of  the  parties  in  giving  and  taking 
the  securities  is  to  be  regarded ;  and  that  the  intention 
in  this  case  was,  that  all  the  securities  should  subsist 
concurrently  and  oo-extensively, — that  the  bond  should 

not  merge,  but  that  the  warrant  of  attorney  and  judg- 

I  .1  _  ,.       -  - 

(a)  2  Bro,  (J-  ^t;^.  38.  (6)  2B.S;C.  208. 
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1832^        ment  should  be  taken  as  further  security.     But  upon 

"""        construction  of  the  words  of  the  instrument  a  contrary 
Sx  parte 
Chbistb.      intention  is  rather  to  be  presumed.     The  word  used 

In  the  matter  upon  this  subject  is  **  better  "  security,  which  imports  a 

Babeow       higher  rather  than  a  <^  further ''  security.     My  former 

•an    ano   cr.    j^^jj^g  qq  ^j^jg  point  are  removed.     The  bond,  I  think, 

is  merged  in  the  judgment,  although  it  may  revive. 
Merger  is  not  a  fin^d  extinguishment  of  a  righL  If  the 
judgment  is  bad,  the  debt  on  which  it  was  founded 
revives.     This  was  decided  in  Higgintfs  case,  (a) 

As  to  the  second  point,  the  legal  effect  of  a  joint  judg- 
ment is  to  give  a  joint  or  separate  remedy  against  the 
effects  of  the  debtor.  So  it  stands  before  the  bankruptt^. 
After  the  bankruptcy  joint  debts  can  only  be  proved 
against  the  joint  estate ;  and  if  this  had  been  a  joint  debt 
upon  contract  only,  it  is  clear  that  the  creditor  could 
only  have  proved  against  the  joint  estate.  This  is  the 
rule  in  bankruptcy.  The  question  is,  whether  a  judgment 
is  within  the  rule,  or  whether,  as  I  once  thought,  the 
creditor  might  not  in  bankruptcy  have  the  same  option 
upon  his  judgment  to  resort  to  the  separate  effects  as  he 
has  at  law  upon  the  execution.  I  have  had  great  doubt 
on  this  question.  But  as  there  is  no  decision  to  warrant 
the  exception  of  a  judgment  out  of  the  general  rule,  I 
do  not  feel  authorized  to  differ  from  my  colleagues  on 
this  point. 

Upon  the  third  question  I  have  also  had  doubts.  For 
as  the  efficacy  of  the  judgment  is  gone  by  the  operation 
of  bankruptcy,  the  parties  are  reduced  to  a  worse  situ- 
ation than  when  they  held  the  security  of  the  bond 
alone.  By  the  report  of  Bryant  v.  Withers  (b)  it  appears, 
that  Lord  Ellenborough  said  that  the  judgment  of  Lord 
Hardwicke^  in  Ambrose  v.  Clendon  (c),  was  founded  upon 

(a)  6  Co,  44  b.  (6)  2  Maulc,  133,  and  2  Rose,  12. 

(c)  2  Sir.  1049. 
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the  doctrine,  that  in  bankruptcy  specialty  and  simple        1832. 
tx)ntract  debts  are  the  same,  although^  as  regarded  the       _ 
bankrupt  in  that  case,  the  bond  was  an  extinguishment      Chbutie. 
of  the  debt.     Upon  this  question  also,  as  there  are  no       thc^  matter 
authorities  to  warrant  a  difiPerence  of  opinion,  although       Ba&row 
I  have  still  considerable  doubts,  especially  regarding  the 
words  of  the  sections  59  and  108  of  6  Geo.  4,  c.  16, 1 
concur  in  the  decision,  that  the  bond  is  merged  in  the 
judgment. 

Erskine,  C.  J. :  —  The  question  in  this  case  arises 
from  the  peculiarity  of  the  law  for  the  administration  of 
assets  in  bankruptcy.  In  actions  at  law  upon  a  joint 
judgment  the  creditor  may  seize  in  execution  the  joint 
properly  of  all  the  debtors,  and  the  separate  property 
of  each.  But  in  bankruptcy  the  joint  creditor  must 
first  resort  to  the  joint  efiPects,  and  is  confined  to  them 
until  all  the  separate  creditors  are  paid.  If  he  is,  by 
the  form  of  his  security,  a  joint  and  separate  creditor, 
he  has  the  privilege  of  electing  to  which  fund  he  wilt 
resort. 

The  question  upon. this  case  is.  What  was  the  nature 
of  the  debt  when  the  Jiat  issued  ?  If  it  was  joint,  the 
proof  can  only  be  against  the  joint  estate.  If  it  was 
joint  and  several,  the  creditor  may  elect  The  peti- 
tioner insists  that  his  debt  is  joint  and  several;  1st, 
because  the  judgment  is  in  its  nature  and  operation 
joint  and  several ;  2d,  because  he  has  a  right  to  prove 
upon  the  bond  if  the  judgment  has  become  inoperative. 
Upon  the  first  point,  it  is  material  to  observe,  that,  upon 
a  judgment  in  debt  upon  a  joint  obligation,  the  execu- 
tion must  be  joint.  Such  is  the  form  of  the  process, 
although  in  effect  it  operates  upon  the  separate  as  well 
as  the  joint  property  of  the  defendants.  And  this  is 
more  than  mere  form ;  for  if  one  of  die  obligors,  defen- 
dants in  a  joint  action,  dies  after  judgment,  his  assets 
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18S2.        cannot  be  reached  by  the  obligee.    But,  upon  judgment 

against  joint  and  several  obligors,  the  obligee  may  pursue 

Chribtije.      his  remedy  against  the  representatives  of  a  deceased 

In  tbe^matter  iJefe^iJant.     So  if  an  action  is  brought  upon  a  judgment 

Babbow       in  debt  against  several  defendants,  it  must  include  all, 

and  another.  .        ^i    ^  .j.         •  •     i    j  l^  •  •  ^       j 

even  supposing  that  the  original  debt  was  joint  and 

several.      A  debt,   therefore,  secured  by  a  judgment 

against  several,  is,  at  law,  the  judgment  debt  of  all. 

But  it  is  argued  for  the  petitioner,  that  he  ought  not 
by  the  bankruptcy  to  be  placed  in  a  worse  situation  in 
respect  of  his  remedies.  But  this  argument  goes  beyond 
what  this  petitioner  contends  for,  since  it  would  extend 
to  a  right  to  prove  against  both  the  joint  and  separate 
estate.  It  was  urged  and  overruled  in  the  case  by 
which  the  doctrine  of  election  in  bankruptcy  was  first 
established.  Every  joint  creditor  loses  part  of  his 
remedy  by  the  bankruptcy,  since  he  is  confined  to  the 
]oint  fund  until  after  the  separate  creditors  are  satisfied. 
But  then  it  is  argued,  that  the  petitioner  ought  to  be 
restored  to  his  option,  which  he  would  have  had  in  bank- 
ruptcy, upon  his  joint  and  separate  bond.  The  answer 
to  this  claim  is,  that  he  has  exercised  his  option  by 
signing  judgment  in  a  joint  action  upon  his  security. 
If  we  look  at  the  rights  of  the  parties,  as  they  stood  at 
the  time  of  the  commission,  we  find  that  the  original 
debt  was  joint;  that  the  security  obtained  for  that  debt 
was  a  joint  and  several  bond  and  a  joint  warrant  of 
attorney.  If  he  had  not  signed  judgment  upon  the  joint 
obligation,  the  option  to  sue  both  or  either  of  his  debtors 
might  have  remained.  But  he  made  his  election.  His 
remedy  was  then  confined  to  the  judgment. 

The  cases  of  Ambrose  v.  Clendon  (a)  and  Bryant  v. 
Withers  (6)  do  not  appear  to  me  to  deserve  much  consi* 
deration,  as  applicable  to  this  case.     The  other  cases 

{a)  2  Sir.  1042.  {b)  2  Mavle,  123;  2  Rose^  12. 
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cited  in  argument  do  not  appear  to  me  to  bear  directly        1832. 
upon  the  question.     For  here  the  question  arises^  not  ■ 

upon  a  collateral  security,  but  upon  the  effect  of  a  judg-      Christie. 
ment  recovered  upon  the  same  security  under  which  the  ***  ™®  matter 
proof  is  now  proposed.      Independently  of  the  bond,       Babrow 
there  is  not  and  never  was  any  separate  debt.    The  debt  w^otner, 

was  originally  a  joint  debt,  upon  which  the  creditor  had 
obtained  a  joint  and  several  security.  He  had  then  the 
option  to  treat  it  as  a  joint  and  several  debt  But  he 
did  not  choose  to  avail  himself  of  his  right  to  insist  upon 
the  separate  remedy.  By  entering  up  judgment  upon 
the  joint  obligation,  he  fixed  his  character  as  a  creditor 
before  the  bankruptcy,  and  we  must  apply  to  him  in  that 
character  the  rules  established  in  bankruptcy  for  the 
administration  of  assets. 

Petition  dismissed. 


Ex  parte  LA  FOREST   ^  In  the  matter  of  q^  r 

and  I  LIVING,  DOWNES,       Jan.  19, 

ex  parte  WETHERELL.  J  and  LIVING.  1833. 

Where  part  of 

On  the  23d  of  July  1812  a  commission  issued  against  J^^^o  ^- 
Living  and  Ck).     On  the  12th  of  February  1813  a  com-  «">*!*«  ''O"** 

*^  ^  "^  consistSy  on 

mission  issued  against  Joseph  Beynolds.     On  the  same  both  sides,  of 
day  a  commission  issued  against  Beynolds  and  Wright,  be  proved  ™*^ 
Previous  to  these  commissions  the  firm  o(  Living  and  "«»i'^'»**» 

^  estates,  the  cash 

Co.  was  in  the  habit  of  drawing  and  accepting  accom-  balance  as  be. 

tweeD  the  two 

modadon  bills  upon  and  in  favour  of  Joseph  Beynolds ;  houses  is  prove- 
and  Joseph  Beynolds^  during  the  same  time,  was  in  the  Je^J^^^Jljft!.'* 
habit  of  drawing  and  accepting  accommodation   bills  standii^on 
upon  and  in  favour  of  the  firm  of  Living  and  Co.     At  in  the  event  of 

a  surplus,  the 
bills  on  both  sides  are  to  be  included  in  the  amount. 
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1833.       the  respective  bankruptcies  of  the  firm  of  Uving  and 

**^~*        Co.  and  of  Joseph  Beynolds  there  was  a  large  amount  of 

Lapobsst      cross^accommodation  paper  outstanding.     The  dealings 

and  another,    gjjj  accounts  between  Living  and  Co.  and  Joseph  Beth- 
In  the  matter  .^  r'        9 

of  nclds  consisted  almost  entirely  on  both  sides  of  such 

and  othm.  ''^counts  firom  the  commencement  of  their  dealings  till 
the  bankruptcies  of  the  respective  parties,  of  an  ex- 
change of  accommodation  bills,  and  of  cash  arising  from 
the  discount  of  such  bills,  which  were  created  for  the 
purpose  of  raising  money  by  discount  for  the  mutual 
accommodation  of  the  respective  parties. 

On  the  22d  of  April  1823  the  assignees  of  Reynolds 
and  Wright  proved  against  the  estate  of  Living  and  Co. 
14,947^  6tf.  3c2.,  as  a  cash  balance,  exclusive  of  out- 
standing bills. 

On  the  same  22d  of  April  1 823  the  assignees  of  Joseph 
Reynolds  proved  against  Living  and  Co.  19,798/.  9s.  3d., 
as  a  like  cash  balance,  exclusive  of  all  outstanding  bills. 

These  proofe  were  admitted  on  the  principle  of  striking 
out  the  bills  on  both  sides. 

In  1824  the  assignees  o(  Reynolds  and  Wright  and  of 
J.  Reynolds  presented  petitions,  praying  payment  of  the 
whole  amount  of  the  dividends  upon  the  two  respective 
proofs. 

The  assignees  of  Living  and  Co.  presented  cross*peti- 
tions,  praying  that  the  respective  proofs  might  be  ex- 
punged. These  petitions  were,  in  March  1825,  heard  by 
the  Vice-Chancellor,  who  referred  it  to  the  master  to 
take  an  account  of  the  amount  due  from  Living  and  Co. 
to  Reynolds  and  Wright,  and  from  Living  and  Co.  to 
Joseph  Reynolds^  at  the  date  of  the  commission  against 
Living  and  Co.,  excluding  fi-om  such  accounts  all  bills 
outstanding  and  not  paid  at  that  period;  and  to  take 
an  account  of  all  bills  outstanding  and  not  paid  at  that 
period    between   Living  and   Co.   and  Reynolds  and 
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Wrighty  and  between  Living  and  Co.  and  Joseph  Bey-        183S. 
fiolds.  with  the  considerations  for  which  such  bills  were       „ 

Ex  parte 

respectively  given,  and  the  dividends  on  the  respective      Laporest 
proofs  were  directed  to  be  paid  into  the  bank.  iT^the^man^ 

The    Master,    by    his    report,    found,    1st,     that  of 

14,4127.  13«.  Ad.^  exclusive  of  all  bills  outstanding  and  .^^^  others, 
not  paid  at  the  period  of  the  bankruptcy  of  Living  and 
Co.,  was  the  amount  due  from  them  to  Beynolds  and 
Wright;  2dly,  that  18,443/.  IBs.  6^/.,  exclusive  of  all 
bills  outstanding  and  unpaid  at  the  period  of  the  bank- 
ruptcy of  Living  and  Co.,  was  the  amount  due  from 
them  to  Joseph  Beynolds;  Sdly,  that  there  were  out- 
standing and  unpaid  various  acceptances  granted  by 
Beynolds  and  Wright  to  Living  and  Co.,  to  the  amount 
of  6,494/.  15«.  M. ;  4thly,  that  there  were  outstanding 
and  unpaid  various  acceptances  given  by  Living  and 
Co.  to  Beynolds  and  Wright^  to  the  amount  of 
2,883/L  16«.  Mry  5thly,  that  there  were  outstanding  and 
unpaid  various  acceptances  of  Maddock  given  by  Living 
and  Co.  to  Beynolds  and  Wright^  to  the  amount  of 
10,837/.;  and,  6thly,  that  there  were  outstanding  and 
unpaid  various  bills  and  acceptances  given  by  Joseph 
Beynolds  to  Living  and  Co.,  to  the  amount  of  10,62521 4^. 
And  he  found,  that  the  accounts  between  the  firm  of 
Beynolds  and  Wright  and  Living  and  Co.  commenced 
by  the  latter  applying  to  the  former  for  a  loan  of  money 
to  meet  certain  exigencies  in  trade,  and  it  not  being 
convenient  at  that  time  for  Beynolds  and  Wright  to 
make  an  advance  to  the  extent  required,  Living  and 
Co.  drew  upon  Beynolds  and  Wright  certain  bills  of 
exchange,  which  they  accepted,  under  a  guarantee  from 
Living  and  Co.  that  they  would  provide  for  them  pre- 
vious to  or  on  their  arriving  at  maturity;  and,  as  an 
inducement  for  Beynolds  and  Wright  to  accede  to  such 
proposition,  and  as  a  security  against  the  consequences 

Vol.  I.  c  c 
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1833.       of  their  so  doing.  Living  and  Co.  gave  to  JRepnoUb  and 

Wright  a  lien  upon  a  large  cargo  of  French  wines,  pre» 

Lafoust      viously  placed  in  the  hands  of  the  said  J.  Reynolds  for 

and  another,    gje  q^  Living  and  Co/s  account,  and  then  estimated  at 
in  tbe  matter 

of  the  value  of  10,000/.,  which  were  to  be  sold  in  time 

and^oth  *       ^  furnish  funds  for  taking  up  the  bills ;  that  the  wines, 

owing  to  the  then  state  of  the  market,  were  not  sold  in 

time  to  furnish  Living  and  Co.  with  the  means  to  pro* 

vide  for  the  said  acceptances,  and  it  became  necessary 

either  to  renew  them  or  give  further  acceptances,  and 

with  the  money  to  be  raised  the  first  bills  were  to  be 

taken  up;  and  it  was  in  this  manner  that  further  acoept* 

ances  were  given  by  Reynolds  and  Wright  to  Living  uid 

Co.  from  one  period  to  another,  either  under  similar 

guarantees,  or  against  various  bills  drawn  by  Livtng  and 

Co.  upon  Maddock  and  other  houses;  and  upoa  such 

bills  Beynolds  and  Wright  were  in  the  habit  of  raising 

cash  upon  discount  or  deposit,  as  they  were  enabled  to 

procure  it,  for  the  accommodation  ot  Living  and  Co. 

All  the  bills  and  acceptances,  found  by  the  Master 
to  be  outstanding  and  unpaid  on  both  sides,  have  been 
proved  or  were  proveable  under  each  of  the  estates  of 
the  respective  bankrupts,  and  as  to  the  acceptances  of 
Maddock  under  their  estate  also  by  the  respective  holders. 
A  final  dividend  of  \s.  2d,  in  the  pound  has  been  de*- 
clared  of  the  estate  of  Living  and  Co.,  and  a  dividend 
of  4«.  M*  in  the  pound  on  the  estate  of  Reynolds  and 
Wright,  and  a  dividend  of  lid.  in  the  pound  on  the 
estate  of  J.  Reynolds,  and  a  dividend  of  Is.  6d.  in  the 
pound  on  the  estate  of  Maddock;  and  which  several 
dividends  have  been  paid  or  are  payable  to  the  holders 
of  the  whole  of  the  respective  bills  and  acceptances  out^ 
standing  and  unpaid. 

The  present  petition  by  Laforest  prayed,  that  the 
report  might  be  confirmed,  and  that  the  dividends  upoa 

10 
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<be  respective  proois  by  the  assignees  of  Reynolds  and 
Wright  and  J.  Beyaolds  might  be  paid,  (a) 

liSx.  SwanOon  and  MrnBofferB  for  Lq/breatj  the  as* 
fiignee  oSBeynolds  and  Wright  and  of  Jl  Beynolds:  — 

The  only  question  which  can  arise  upon  this  petition 
is,  Whether  the  proofs  made  up  on  the  cash  balances  are 
right,  or  whether,  before  such  proois  were  made^  the 
outstandii^  bills  on  both  sides  ought  to  have  been  taken 
into  consideration  ?  And  we  submit  that  the  proofs  are 
clearly  ri^t. 


1839. 

JEx  parte 

Lafobest 

and  another. 

In  the  matter 

of 

Living 

and  others. 


Mr.  Mcmioffu  and  Mr.  Kee^  for  JVethereO,  the  as* 
•ignee  of  lAving  and  Co. :  *- 

This  is  a  question  of  very  great  importance.  The 
law  upon  the  subject  has  been  in  doubt  for  half  a  cen- 
tury, but  which  we  hope  will  now  be  settled. 

The  state  of  the  accounts,  upon  which  the  question 
now  before  the  Court  arises,  is  as  follows : 


Retinoids  and  Wrigkt. 


Cr. 


£  »*  d. 
Cash  -  •  14,947  4  8 
(A.)  Acceptances      s,494    s    6 


Dr.  £       s,   tU 

(A.)  Acceptances    19,135    5    o 


Jotepk  Reynolds, 


Or, 


yS       #.    d. 

Cash         -         -      18,945  15     6 

(B.)  Acceptances    11>614  16    4 


Dr.  £       S'   d, 

(B.)  Acceptances    10,625    4    o 


And  the  question  is.  Whether  the  bills  marked  (A.) 
and  the  bills  marked  (B.)  are  to  be  excluded  from  th^ 

(a)  Wetherelif  the  assignee  of  ground  that  the  question  of  law 
litvtng  and  Co,  had  taken  various  might  be  raised  upon  the  peti- 
exceptions  to  the  report,  which  cion  by  Laforest  to  confirm  the 
were  overruled,  and  his  petition  report  upon  the  facts  as  found 
dismissed    with    costs^    on  the    by  the  Master. 

CO  2 
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1833.        account,  and  the  proof  in  the  one  case  to  be  for  the 

*"*"""         cash  balance  of  14^947/.  4^.  8rf.,  and  in  the  other  for 
JSjf  parte  ^ 

LAroRKST      18,94Si  IBs.  6rf.? 

and  another.        'pjjg  commissioners  have  determined  that  the  proofs 
la  the  matter  ^ 

of  ought  to  be  only  for  such  cash  balance,  and  that  the 

and  others.  ^^^  ought  to  be  excluded  from  both  sides  of  the  account, 
according  to  the  decisions  in  ex  parte  Walker^  4  Ves.  373, 
and  ex  parte  Early  5  Ves.  833. 

There  are  two  objections  to  this  petition;  1st,  that 
the  assignees  of  Beynolds  and  Wright  were  entitled  to 
prove  only  for  the  difference  between  the  cash  balance 
due  to  them  and  the  amount  of  bills  given  by  them  to 
Living  and  Co.;  and,  2dly,  if  they  were  entitled  to 
prove,  they  are  only  entitled  to  receive  the  balance  of 
the  dividends  upon  their  proof,  afler  deducting  the 
amount  of  dividends  paid  by  the  estate  of  Living  and 
Co.  upon  the  acceptances  of  Meynobh  and  Wright. 

1st,  7%e;y  are  entitied  to  prove  only  the  difference 
between  the  cash  balance  cmd  bills.  There  are  two  modes 
of  considering  this :  1st,  without  reference  to  the  cases ; 
Sdly,  with  reference  to  the  cases. 

1st,  Without  reference  to  cases,  suppose  there  were 
not  any  cross  bills,  but  that  a  cash  balance  of  1,000/. 
was  due  to  Reynolds  and  Wright^  and  they  had  received 
bills  o(  Living  and  Co.  for  1,0002.,  with  which  they  had 
parted,  it  is  clear  they  could  not  prove,  as  the  right 
would  be  in  the  holder.     Thus, 

Reynolds  and  Wright. 

Cr.  £ 

Cash      -      -     1,000 


Dr.  £ 

Bill      -       -      1,000 


It  is  clear,  that,  if  they  had  parted  with  the  bill  for 
1,000/.,  the  right  of  proof  would  be,  not  in  Reynolds 
and  Wrighty  but  in  the  bill-holder.    The  question,  then. 
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is,  Whether  the  existence  of  cross  bills  makes  any  and        1833. 
what  difiPerence  ? 

Suppose  the  account  to  be  thus : 

Reynolds  and  Wright. 


Cr. 

£ 

Cash      - 

-     1,000 

BiU      - 

-     1,000 

Dr. 


Bill 


Ejt  parte 

Laforsst 

and  another. 

In  the  matter 

ji 

of 
hvnvo 

1,000 

andothen. 

Does  this  make  any  and  what  difference?  The  bills, 
whether  in  the  hands  of  the  party  or  of  an  indorsee, 
would  nullify  each  other,  and  the  proof  would  be  upon 
the  cash  balance.  But  supposing  the  account  to  stand 
as  follows : 

Reynolds  and  Wright. 


Cr. 


Cash 


1,000 


Acceptance  -  20,000 


Dr. 
Acceptance 


100 


Will  it  be  contended,  that  the  100/.  is  to  be  set  off 
against  the  20,000/.,  and  the  proof  to  be  only  for  cash, 
1,000/.?  Without  reference  to  the  cases,  it  cannot  be 
so  contended. 

'  With  respect  to  the  cases,  it  is  true  that  in  ex  parte 
Walker^  4  Ves.  373,  it  was  decided  by  Lord  Lovghr 
boraughf  that,  where  there  was  a  cash  balance  and  cross 
paper  outstanding,  the  proof  could  only  be  upon  the 
cash  balance,  without  regard  to  the  bills  outstanding  on 
either  side ;  that  is,  if  the  account  were  as  it  has  been 
already  supposed. 


R.  and  W. 
Cr.  Jff 

Cash     -        -       100 
Bills      -         100,000 


Dr. 


Bill 


-     100 


cc3 
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1833.        The  100/.  is  to  be  set  off  against  the  100,000/.,  and  the 
""■""        proof  to  be  only  for  the  100/. 
Latobbst         The  principle  upon  which  that  case  was  decided  it 

and  another,    geemg  scarcely  possible  to  explain.     Instead  of  meeting 
of  any  difficulty  which  the  case  might  have  presented, 

and  o^m.     Lord  LougKbcTOugh  cut  the  knot. 

In  ex  parte  Bawwriy  1  Jacobs  278,  Lord  mdon  says, 
<<  I  argued  that  case  <X€X  parte  Walker  (a),  and  I  must 
say  that  the  speculations  about  paper  certainly  outran 
the  grasp  of  the  wits  of  the  courts  of  justice  ;**  and,  after 
stating  the  difficulties  in  which  the  courts  were  placed, 
he  says^  <*  At  last  we  came  to  a  sort  of  anchorage  in  that 
case  o(  ex  parte  Walker,  (a)  I  have  no  difficulty  in  saying 
that  I  never  understood  it.  I  am  satisfied  that  though 
no  doubt  the  Court  understood  that  judgment,  yet  none 
of  the  counsel  did.  The  decision  was  this,  —that  where 
there  are  cross  bills  drawn  for  accommodation,  they  are 
all  to  be  thrown  out  of  the  account  on  both  sides,  and  it 
is  to  be  taken  as  if  it  were  a  cash  account  only.  If  this 
were  upon  the  principle  that  applies  to  one  or  two  IhIIs, 
that  they  are  not  to  be  proved  by  one  estate  against  the 
other  ull  all  the  creditors  of  both  are  paid,  I  could 
understand  it.  If  there  be  1,000/^  of  acceptances  on 
the  one  side,  and  10,000/.  on  the  other.  Lord  Loughr 
borough  says  that  they  are  not  to  be  regarded  at  all,  that 
it  is  all  chance  how  the  two  estates  may  pay.  I  say  not ; 
and  if  there  be  a  surplus  of  one  estato  to  satisfy  the 
other,  why  should  it  not  be  applied  ?  Look  at  the  case 
of  partnership ;  a  partner  cannot  prove  against  the  estate 
of  his  co-partner,  so  as  to  affect  the  creditors  of  both ; 
but  he  may  be  pud  his  demand  out  of  the  surplus,  if 
there  be  any.  I  do  not  see  why  the  same  rule  is  not  to 
be  applied  here/' 


(a)  4  r«.  573. 
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'  In  ex  parte  Ecarl^  5  Ves.  833,  Lord  Bosslyn  confirmed  1833. 
the  decision  in  ea  parte  Walker  (a),  and  explained  the  — "~ 
reason  upon  which  his  decision  was  founded.     He  says,      Lafoaest 

•*  Upon  the  consideration  of  the  case  ex  parte  Walker^    and  another. 
'^  In  the  matter 

it  struck  me  that  there  were  but  two  ways  of  taking  it,  of 

as  between  the  two  estates;  either  to  consider  all  the     jaJd^othffs. 
bills  as  struck  out  of  the  case  entirely,  as  issued  for  a  bad 
purpose,  like  gambling  transactions,  &c.   upon  which 
there  could  be  no  proof,  or  to  consider  them  all  as  good 
bills.    I  do  not  see  that  there  is  a  middle  course/' 

How  far  this  reasoning  is  satisfactory  it  is  not  difficult 
to  decide. 

If  the  bills  were  illegal,  no  proof  could  be  made 
upon  them,  whatever  was  the  amount;  but  if  they  were 
liegal,  why  was  not  the  real  value  to  be  ascertained,  and 
the  proof  to  be  made  accordingly  ? 

The  next  case  is  ex  parte  Bawson,  1  Jaaibj  278.  In 
this  case  the  state  of  the  account  is  as  follows  :  — 


Dr. 
Hodson  and  Co.  £ 

Acceptances       -        -    33^50 


Cr.          £  i. 

Bills  remitted  -       -  26,157  lo 

Goods          -           -  12,626  0 

Cash  received  -       -       557  0 
Balance  due  at  time 

of  bankruptcy         -      165  5 


The  bankrupts  held,  at  the  time  of  the  bankruptcy, 
goods  of  Bbdsan  and  Co.  to  the  amount  of  12,6262. 
They  received  after  the  bankruptcy  cash  to  the  amount 
of  557/.,  being  debts  due  for  goods  of  Hodson  and  Co. 
sold  on  their  account  by  the  bankrupts.  There  was 
a  cash  balance  of  1652.  5«.  due  to  Hodson  and  Co., 
and  bills  on  both  sides  of  the  account ;  on  the  one  side 
to  the  amount  of  35,930/.,  on  the  other  26,157/.  10«. 

The  assignees  6f  Hodson  and  Co.  proved  the  cash 

(«)  4  r«.  373. 
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1883.        balance  of  165/.  5«.,  upon  the  principle  that  the  bills 
'  should  be  rejected  from  each  side  of  the  account. 

Laforbst  This  was  a  petition  by  the  assignees  of  Hodson  and  Co» 

and  another,   fo^  payment  of  the  557i,  and  for  the  12,626/1     In  this 
In  the  matter         ^      .  , 

of  case  various  observations  were  made  by  Lord  EUkn  upon 

and  others.  ^®  ^^®^  ^^  ^  parte  Walker  (a),  in  which  he  said  that 
the  case  was  unintelligible;  and  he  thus  concludes:  — 
<<  I  cannot  bring  myself  to  think  that  the  case  of  ex 
parte  Walker  (a)  is  right  in  the  event  of  there  being  a 
surplus;  that  is,  in  other  words,  in  the  event  of  there 
being  a  surplus  the  bills  are  not  to  be  rejected  on  both 
sides,  but,  the  creditors  being  satisfied,  the  respective 
rights  of  the  debtors  as  between  themselves  must  be 
considered.'' 

But  if  this  is  the  law  when  the  creditors  are  satisfied^ 
it  is  a  fortiori  of  the  law  when  the  creditors  are  not 
satisfied.  Th'is  cannot  more  clearly  appear  than  by 
considering  its  effects  in  the  present  case. 

The  account  as  to  Reynolds  and  Wright  is  as  fol- 
lows :  — 

Reynoldt  and  Wright  in  account  with  lAmng  and  Co. 

Cr.  £       i,    d. 

Cash   -        -    14,947    4    8 
AcceptanceB       6,494    8    6 


Dr.  £      t.    (2. 

Acceptances  - 13,139    5    o 


Now  the  acceptances  of  18,182^  5«.  have  been  proved 
by  the  bill*holders  both  under  the  estate  of  Living  and 
Co.  and  the  estate  of  Beyndds  and  Wright ;  but  if  a 
proof  can  be  made  on  behalf  of  Beynolds  and  Wright 
for  the  cash  balance  of  14,947/.  4«.  8tf.,  by  excluding 
the  bills  from  the  account,  they  will  receive  a  dividend 
upon  14,947/.  4^.  8tf.,  in  competition  with  their  own 
creditors  upon  the  bills  for  13,132/1  5^.,  bills  for  which 


i 

1 


(fl)  4  Vcs.  373. 
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they  ought  to  have  provided.     If,  therefore,  the  rule  is        1833. 

wrong  in  the  event  of  the  creditors  being  satisfied,  it,  is         ^ 

a  fortiori  wrong  in  the  event  of  their  not  being  satisfied.      Lafokest 

The  next  case  is  ex  parte  Bead^  iG.ScJ.  224.     A    and  another. 

'^  '  ^  In  the  matter 

creditor  upon  a  cash  balance  had  accepted  bills  for  the  of 

accommodation  of  the  bankrupt,  and  he  had  received     a^^^^Q^n. 

bills  from  the  bankrupt  to  a  larger  amount  than  the 

cash  balance.     He  applied  to  prove  the  amount  of  the 

cash  balance  upon  the  principle  of  striking  out  all  the 

bills  on  both  sides  of  the  account,  but  the  Court  refused 

to  permit  him  to  make  any  proof  until  he  had  retired  the 

bills ;  and  the  Vice-Chancellor  sajrs,  **  It  is  not  neces* 

sary  to  refer  to  ex  parte  Walker  (a)  and  ex  parte  Earl  (6), 

inasmuch  as  the  act  of  the  49th  Geo.  8.  has  introduced 

a  new  principle  by  which  cases  of  this  sort  must  now 

be  tried." 

The  rule,  therefore,  in  ex  parte  Walker  (a),  is,  we 
submit,  fortunately  for  the  purposes  of  justice,  not  law. 
But  supposing  it  to  be  law,  we  then  submit. 

Secondly,  If  the  proof  is  permitted  to  stand,  then 
the  assignees  of  Living  and  Co.  are  entitled  to  retain  so 
much  of  the  dividend  as  will  indemnify  that  estate  for 
the  excess  of  proof  made  against  them.  Ex  parte  Metr 
calfej  II  Teff.  404. 

In  ex  parte  Metope  the  case  is  as  follows :  — 

Account  between  Palmer  and  WUUanuotu 


Palmer  Or.        £    s.     d. 
Cash     -        -    5,824  19    7 


Dr.  £      i.    d. 

Cash        -         -  5,386     8     3 

Acceptances    -  1,098    0    o 


The  cash  balance  being  in  favour  ot Palmer  498/.  I7«.  4cf. 

This  cash  balance  of  498/.  Us.  4dl  was  proved  by 

Palmer;  but  the  1,098/.,  for  which  Palmer  ought  to 

have  provided,  having  been  proved  against  Williamson^s 

(a)  4  Vet,  373.  C6)  5  Ves.  833, 
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1 838.        estatei  and  a  dividend  to  the  amount  of  3662*  having  been 

paid  upon  the  proof,  the  assignees  of  WUUamion  refused 

LAroEEST      to  pay  the  dividend  upon  the  proof  <^  498/.  lis.  4rf., 

In°thrmtter  "^^^^^  amounted  to  166i  3j?.  4d.,  because^  upon  deduct- 

of  inff  166/.  8^.  4i/.  from  866/.,  there  remamed  199/.  16«.  %d. 

and  oSwrs.    ^"^  ^°^  Pobner^s  estate  to  WUUanmoris  estate ;  and  of 

this  opinion  was  the  Court« 

Mr.  Swanston  was  not  called  upon  to  reply. 

The  Chief  Judge  :  —  Mr.  Swanstorij  you  need  not 
trouble  yourself.  I  consider^  as  far  as  the  reported 
cases  have  gone,  that  this  has  been  decided  by  Lord 
Eldon  in  ex  parte  Bjowsou  (a) ;  and  when  Mr.  Mon- 
tagu rose  to  argue  that  the  difference  between  the  bills 
was  to  be  set  off  against  the  cash  balance,  I  considered 
he  was  about  to  shew  ex  parte  Rawson  (a)  was  not  pro- 
perly decided,  or  that  it  bad  been  in  some  other  case 
overruled ;  but  this  he  did  not  attempt. 

Upon  looking  into  ex  parte  JRawson  (a),  it  seems  to 
me  to  settle  the  question.  There  had  been  a  proof  of 
a  cash  balance,  llie  Lord  Chancellor  made  some  com- 
ments on  the  case  of  ex  parte  Walker  (b) ;  he  then  pro- 
ceeds to  say,  that  if  this  decision  were  upon  the  principle 
that  applies  to  one  or  two  bills,  that  they  are  not  to  be 
proved  by  one  estate  against  the  other  until  all  the 
creditors  of  both  are  paid,  he  could  not  understand  it. 
Then  he  says,  ^*  Taking  the  case  of  ex  parte  Walker  {b) 
to  decide  no  more  than  this,  that  where  there  are  cross 
bills  the  outstanding  bills  are  not  to  be  proved  against 
the  one  estate  or  the  other  until  all  the  creditors  are 
paid,  then  ex  parte  Walker  {b)  was  decided  right/'  He 
goes  on  to  accede  to  that  proposition,  because  be  says, 
that  so  much  of  the  account  as  consists  of  bills  consists 
of  bills  that  may  be  proved  against  both  estates,  as  in 

(a)  1  Jac,  S78.  {b)  4  Ves.  375. 
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this  case»  becauae  the  bills  for  13,000/.  and  the  14,000/.        1833. 
laight  be  proved  against  the  estate  of  Living  and  Co. 
and  BeynoUk  and  Co.     How  are  you  satisfied  that  one      Laforbst 
estate  can  make  any  proof  against  the  other  in  refer-  iq'*^^^^^^ 
enoe  to  those  bills?   How  can  they  be  taken  in  account?  of 

Is  it  not  the  same  thing  in  effect  where  you  make  the     i^oa^J^hm. 
two  estates  prove  the  whole  bills  against  the  other,  or 
where  you  bring  them   into  account  and  prove  the 
balance  ?    The  principle  would  still  be  the  same«    You 
would  be,  in  fact,  taking  advantage  of  the  bills  against 
the  balance,  and  the  creditors  would  also  be  proving 
the  very  same  bills  against  both  estates.     It  would,  in 
&ct,.  be  proving  the  bills  twice.     *^  How  then,"  says 
Lord  Eldon^  *^  can  they  be  allowed  to  come  in  com- 
petition with  their  own  creditor  ?     The  utmost,  there- 
fore, will  be  to  reserve  untU  the  surplus."     And  in 
the  dose  he  says,  ^  I  cannot  bring  myself  to  think  ex 
parte  Walker  (a)  is  wrong  altogether,  but  I  cannot  think 
it  is  right  in  the  event  of  a  surplus."     Therefore  this 
decision  seems  to  decide  the  point  in  the  clearest  man- 
ner.   Where  there  are  cross  billa^  on  which  both  estates 
are  liable,  they  are  to  be  placed  out  of  the  account 
altogether ;  bat  the  cash  balance^  if  there  be  any,  may 
be  proved.     But  in  the  event  of  a  surplus,  then  it  will 
become  material  to  see  on  which  side  the  greatest  pay- 
ment has  been  made  on  account  oi  the  outstanding  bills, 
so  that  equity  may,  on  the  final  account,  be  done  be- 
tween the  parties.     If  the  bankrupts  under  one  estate 
have  received  bills  for  10,000/.,  and  the  bankrupts  under 
the  other  have  received  bills  for  5,000/.,  it  is  quite  clear, 
if  they  are  negotiated,  the  one  bankrupt  who  has  re- 
ceived 10,000/i  has  received  5,000/.  at  the  expense  of 
the  other  party.   The  clear  equity  requires,  if  those  bills 
are  fully  paid,  and  there  is  a  surplus,  that  this  should 

(fl)  4  Ves.  375. 
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1833.        be  set  right,  and  that  he  who  has  received  the  extra 
sum  should  pay  back  that  proportion  which  he  ought 
Lafokest      not  to  have  received.     Now  that  cannot  be  settled  until 
1*"  th*"*^  tter  ^^  whole  estates  are  wound  up,  and  there  is  a  surplus ; 
of  because  it  must  depend  upon  the  amount  of  dividends 

and^otben.  P*^^^  under  each  estate,  whether  one  estate  pays  more 
than  its  proportion  or  not.  And  then,  certainly.  Lord 
JSldan  seems  perfectly  right  in  saying,  if  that  case  in 
ex  parte  Walker  (a)  goes  to  the  extent  of  saying  that 
ultimately  the  balance  is  not  to  be  fairly  arranged,  it 
would  be  decided  wrong.  He  seems  not  to  question 
the  case  of  ex  parte  Walker,  (a)  The  decision  there  is 
confined,  as  in  ex  parte  Bawson  (6),  to  estates  insolvent 
before  there  is  any  thing  like  a  surplus,  and  that  out^ 
standing  bills  are  not  to  be  taken  into  account  where 
they  are  proveable  against  the  two  estates.  I  am  there- 
fore of  opinion  that  the  report  must  be  confirmed,  and 
that  the  party  is  entitled  to  the  balance,  after  deducting 
those  sums  which  the  Master  deducted. 

Sir  John  Cross .-  —  If  this  question  had  now  arisen  for 
the  first  time  this  Court  would  have  been  as  much  per- 
plexed as  the  Court  seems  to  have  been  about  fifty  years 
ago ;  and  if  we  had  had  no  authorities  to  refer  to,  we 
should  be  obliged  to  settle  the  law,  and  it  would  require 
grave  consideration  before  the  Court  could  do  so.  The 
case  of  ex  parte  Walker  (a)  has  been  alluded  to,  and 
its  authority  questioned.  The  wisdom  of  that  case  hag 
been  again  and  again  recognised,  as  often  as  it  has  been 
brought  under  the  consideration  of  the  Court,  with  the 
single  exception  of  Lord  Ekhn  in  ex  parte  Eawson  (6), 
remembering  that  this  observation  must  be  understood 
to  be  with  the  qualification,  that  if  there  is  a  surplus, 
then  that  the  question  is  to  arise,  what  is  right  to  be 

(a)  4  Vcs»  575.  {b)  1  Jac.  278. 
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done  as  between  the  two  estates  ?     But  in  searching  for        1833. 
an  authority  to  regulate  the  opinion  of  tills  Court,  I 
need  only  adopt  the  words  of  the  reporter  in  the  mar-      Lafoeest 
ginal  note  of  exports  Satosan  (a),  which  in  my  opinion  in°the*matter 
embodies  the  opinion  of  the  Court,  and  expresses  it  very  of 

perfectly.  It  is  this:  —  «*  Where  part  of  the  account  andothera. 
between  two  mercantile  houses  which  became  bankrupt 
consists  of  bills  that  may  be  proved  against  both  estates, 
there  can  be  no  proof  in  respect  of  those  bills  as  between 
the  two  houses,  unless  there  is  a  surplus  after  satisfying 
the  holder  of  the  bills."  Now  that  is  the  opinion  which  I 
mean  to  adopt  on  this  occasion;  namely,  that,  in  the 
present  case,  there  can  be  no  proof  in  respect  to  those 
bills  as  between  the  two  houses,  unless  there  is  a  surplus 
af);er  satisfying  the  other  creditors.  On  the  authority 
of  this  decision,  sanctioned  by  all  the  antecedent  deci- 
sions from  the  year  1798, 1  am  of  opinion  that  there  is 
no  ground  for  the  claim  of  the  parties,  who  insist  that 
these  bills  ought  to  go  in  reduction  of  the  proofs  already 
made  in  respect  of  the  cash  balances. 

Sir  George  Rose :  —  My  opinion  is,  and  I  concur  with 
their  Honors,  that  the  bills  are  not  to  be  taken  into 
consideration  in  reduction  of  the  proofs  made  in  respect 
of  the  cash  balance  The  short  state  of  &cts  on  which 
our  judgment  proceeds  is  this:  —  An  order  in  bank- 
ruptcy was  made  for  the  Master  to  take  an  account 
between  two  bankrupt  estates,  and  the  state  of  accounts 
between  them  consisted  of  a  cash  balance  and  bills  on 
both  sides  outstanding.  Now  if  there  has  been  one 
proposition  more  distinctly  understood  in  bankruptcy 
than  another,  it  is  this,  that  between  two  bankrupts 
estates  outstanding  bills  are  excluded  from  proof  alto- 
gether, and  the  proof  depends  upon  the  cash  balance. 
I  certainly  was  astonished  that  what  has  been  considered 

(«)  1  Jac.  278. 
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18S9.       the  recognized  practice  for  years,  leaving  the  outstand- 

ing  bills  to  take  their  course  against  the  insolvent  estates^ 

LAv^at     could  for  a  moment  be  doubted  as  a  clear  proposition 

and  another,    ^f  \^^^    Not  only  have  the  established  cases  decided 
In  the  matter 

of  it^  but  in  cases  which  have  been  decided  on  the  same 

and  others,  pnndple  it  is  reo^nized.  With  respect  to  ex  parte 
Walker  (a)  there  certainly  has  been  some  difficulty ;  and 
Lord  EUonls  statement,  that  he  did  not  understand  die 
principle  of  it,  is  perfecdy  clear,  if  the  manner  in  which 
Lord  EMon  intended  that  observation  is  understood. 
Ex  parte  Walker  {a)  occupies  several  pages  of  statement 
in  the  report ;  but  the  simple  statement  is,  that  diere 
two  estates  had  become  bankrupt  to  a  very  considerable 
extent,  and  insolvent*  The  one  estate  sought  to  prove 
on  an  account  consisting  of  cash,  and  likewise  items  of 
outstanding  bills  between  the  two  estates.  The  prcy« 
position  was,  that  the  question  must  be  considered  as 
if  the  parties  were  solvent.  It  was  the  practioe  at  that 
time,  in  bankruptcy,  to  admit  pcoo6  upon  cross  paper ; 
and  it  was  said  there  could  be  no  doubt  widi  regard  to 
the  paper  actually  in  the  hands  of  either  house,  that 
they  were  entided  to  prove  for  the  amount.  The  law 
as  it  then  stood,  considering  that  the  paper  exchanged 
was  at  once  a  consideration  for  the  other,  proof  was  al- 
lowed on  both  estates  according  to  the  l^al  right.  What 
Lord  Bosslyn  did  was  to  modify  the  right  according  to 
the  equity,  not  to  admit  the  right  to  the  dividend  as  on 
the  face  of  the  account,  but  in  the  event  of  a  surplus 
between  the  two  estates,  the  one  which  has  a  larger 
demand  shall  not  prove  against  the  other.  If  Lord 
Bosslyn  meant  that  in  no  state  of  circumstances  the 
actual  state  of  the  accounts  between  those  two  parties 
was  to  be  considered,  even  in  the  case  of  a  surplus,  then. 
Says  Lord  Eldon^  ^<  I  do  not  understand  the  principle 


(a)  4  Vet,  513. 


CASES  IN  BANKRUPTCY.  879 

on  which  his  judgment  proceeded.''     If  he  meant  that        1833. 
in  a  case  where  there  was  a  surplus,  or  where  in  all        — — - 

.  .  Mji  parte 

probability  there  would  be  a  surplus,  it  was  not  to  be      Laforbst 
proved,  I  do  not  understand  it.     What  Lord  JEJdm   ^d  another. 

"^  In  the  matter 

therefore  said  was,  <<  If  my  Lord  Bosslyn,  in  the  order  of 

which  he  made,  cutting  the  knot,  as  it  were,  instead  of    ^nd  others. 

untying  it,  by  striking  out  the  paper  from  both  accounts, 

I  do  not  understand  it ;  but  if  he  meant  in  the  event  of 

a  surplus  it  was  to  be  proved  against  the  estates,  then  I 

understand  it."     A  co-debtor  is  not  allowed  to  prove 

in  competition  with  his  creditor,  as  a  partner  against 

his  co-partner,  but  he  may  prove  in  respect  to  the 

surplus.     The  analogy  which  Lord  Eldan  applied,  in 

reference  to  ex  parte  JRawson  (a),  was  to  reject  the  proof 

of  insolvent  estates ;  and  the  only  question  was,  whether 

the  items  of  account  were  rejected  for  ultimate  pur-^ 

poses  ?    It  appears  to  me  that  the  proof  must  stand  as 

found  by  the  Master,  excluding  the  bills  on  both  sides, 

but  with  a  declaration  that  the  dividend  i$  only  to  be 

paid  exclusive  of  the  bills  on  both  estates,  reserving  the 

proof  for  any  ultimate  equity  in  case  of  a  surplus,  (b) 


Ex  parte  CLARKE.  —  In  the  matter  of  WITHERS.        C.  R. 

m  July  27  8f 

1  HIS  was  a  petition  by  a  creditor  to  annul  the  fiat,     Dec.  16, 

for  want  of  a  good  petitioning  creditor's  debt.  1832. 

The  petition  was  heard  before  the  forty-second  day,        ? ^^q^* 

and  the  Court  decided  that  there  was  not  a  ffood  peti-  «      ,.     *. 

o  *^  A  ereditor  is 

tiomng  creditor's  debt,  and  pronounced  the  order  for  not  of  right 
annulling  the  fiat ;  but  it  appearing  that  the  bankrupt  rapersedeas^for 
was  abroad,  and  had  not  been  served,  the  Court  directed  ^"?*  ^^  *  good 

'  petitioning  cre- 

~ : ' ditor's  debt. 

(a)  1  Jac.  278.  Cross^J^  dittent. 

(b)  From  this  decision  an  appeal  was  preferred ;  but,  the  funds 
being  exhausted,  was  not  prosecuted. 
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18SS.        the  petition  to  stand  over,  to  be  served  on  the  bankrupt 
j^  at  his  last  place  of  abode,  and  to  come  on  again  on  the 

Claecb       Slst  July,  which  was  before  the  forty-second  day,  when 
In  the^  matter  ^^  order  was  to  issue. 

W1THEB8. 

Mr.  SuKOMkm  and  Mn  Bogera  for  the  petition. 

Mr.  SicAards  for  the  petitioning  creditor  and  the 
assignees. 

July  28,  On  the  next  day  the  Court  suspended  the  order  for 

1832.  annulling  the  fiat,  and  ordered  the  proceedings  to  con- 
tinue till  after  the  forty-second  day,  and  that  the  fiat 
and  proceedings  should  be  impounded  in  the  registrarls 
office. 

On  the  15th  December  the  petitioner  applied  for  the 
fiat  to  be  immediately  annulled. 

Sir  George  Bose  intimated,  that  the  Court  ought  not 
to  supersede  until  after  the  bankrupt  had  surrendered. 

Mr.  Swanston  and  Mr.  Sogers  for  the  petition :  — 
This  objection  only  applies  to  an  application  by  the 
bankrupt ;  and  even  if  this  were  the  bankrupt's  petition 
the  objection  would  not  apply,  as  this  petition  was  pre- 
sented and  J^eard  before  the  forty-second  day. 

In  this  case  the  fiat  has  been  found  by  this  Court  to 
be  invalid,  and  that  it  ought  never  to  have  issued. 
Will  the  Court,  after  that  determination,  allow  it  to 
exist  ?  Impounding  it  is  not  the  same  as  supersedeas. 
The  existence  of  the  fiat  prevents  the  creditors  resorting 
to  their  regular  l^al  remedies.  During  the  existence 
of  this  fiat  the  parties  cannot  proceed  at  law.  The 
petitioner  has  a  l^al  right  to  the  supersedeas.  He  is  a 
mortgagee,  and  until  the  fiat  is  superseded  he  is  unable 
to  realize  his  security,  as  he  cannot  mnke  a  perfect 
title. 
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Mr.  Richards^\  for  the  petitioning  creditor  and  as<        1898. 
^ignees,  did  not  oppose.  " 

Clarke. 

The  Chief  Judge  :—  I  feel  considerable  diflSculty  to  ^°  the^matter 
discover  what  injury  the  petitioner  can  sustain  if  the  fiat  Withers. 
and  proceedings  be  impounded,  for  that  will  prevent  its 
interfering  with  any  rights  of  the  petitioner.  The  bank- 
rupt is  out  of  the  country,  and  may  have  committed  a 
felony.  Why  should  he  be  relieved  by  a  supersedeas  ? 
This  application  is  not  of  right,  but  to  the  discretion  of 
the  Court.  If  the  petitioner  finds  that  he  is  exposed 
to  any  injury  he  can  apply,  and  the  Court  will  protect 
him. 

Sir  John  Cross :  —  When  the  time  for  surrender  has 
expired,  a  bankrupt  cannot,  until  he  has  surrendered, 
petition  to  supersede ;  but  does  this  apply  to  the  case  of 
a  creditor  ?  There  is  not  any  such  decision.  He  is  not 
to  be  presumed  to  be  deprived  of  the  power  of  enforcing 
his  legal  rights  until  his  debtor  does  an  act  which  he  is 
not  forced  to  do ;  for  the  fiat  is  good  for  nothing.  Why 
then  will  the  Court  keep  alive  this  fiat,  which  it  has 
adjudged  to  be  void  ?  Why  is  the  bankrupt,  who  is 
abroad,  to  be  prejudiced  by  a  process  which  ought  never 
to  have  issued  ?  Why  is  this  person,  falsely  called  a 
bankrupt,  to  labour  under  any  imputation,  and  to  be 
charged  with  having  committed  a  felony  ?  Why  is  he 
to  come  to  the  country  to  surrender  to  an  invalid  fiat — 
to  a  fiat  which  ought  never  to  have  issued  ?  Keeping 
alive  this  fiat  may  do  great  injustice  to  the  petitioner, 
as  well  as  the  bankrupt.  All  the  property  of  the 
bankrupt  is  vested  in  the  assignees,  whilst  the  fiat, 
which  it  is  admitted  ought  not  to  have  issued,  exists. 
I  cannot  see  the  propriety  of  this,  and  must  further 
consider  it. 

Vol.  I.  D  D 
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1838.  Sir  George  Bose :  —  The  invariable  rule  of  the  Court 

is,  not  to  supersede  until  the  bankrupt  has  surrendered. 

Clabke.  a  creditor  has  no  right  to  supersede.  He  can  only 
In  the  matter  apply  to  the  discretion  of  the  Court.  He  is  certainly 
WiTHEus.  entided  to  have  his  interests  protected;  but  these  in- 
terests will  be  protected  by  impounding  the  fiat,  with 
liberty  to  apply  when  he  is  likely  to  be  injured.  It 
appears  to  me,  therefore,  that  the  proper  order  is  to 
impound  the  fiat  and  proceedings,  not  to  be  removed 
without  leave  of  the  Court  and  notice  to  the  petitioner, 
with  leave  to  him  to  apply;  and  that  the  assignees  be 
restrained  from  setting  up  the  bankruptcy  against  the 
title  of  the  petitioner. 

The  petition  stood  over  for  judgment,  with  liberty  to 
Mr.  Swanston  to  mention  it  again. 

Jan.  19,  This  petition  was  again  mentioned. 

1833. 

"Mir, Swan^ton  and  Mr.  JBo^er^ for  the  petitioner:  — 

This  creditor  is  entitled  of  right  to  the  supersedeas, 
without  stating  any  reason.  It  was  decided  in  ex  parte 
NichoBs,  2  G.Sf  J.  IOI9  that  a  bankrupt  may  petition 
before  the  forty-second  day ;  and  although  in  ex  parte 
PeakeTy  2XSfG.  337,  it  was  decided,  that  a  commission, 
on  consent  of  all  the  creditors,  could  not  be  superseded 
without  surrender.  Lord  Lyndhurstp  in  another  case,  after 
consideration,  thought  that  on  consent  of  creditors  the 
commission  might;  and  such  was  his  Lordship's  final 
determination.  In  ex  parte  Boberts,  2  Boee,  380,  the 
Court  drew  the  exact  distinction.  That  was  an  appli- 
cation by  creditors  to  supersede ;  in  opposidon,  reliance 
was  placed  upon  the  circumstance  of  the  bankrupt's 
non-surrender,  and  that  as  in  his  omission  to  surrender 
there  was  nothing  of  extenuation,  the  superseding  the 
commission  would  be  to  preclude  a  prosecution,  and  in 
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effect  to  pardon  a  felony.    To  this  objection  it  was  said)         1833. 
**  A  felony  can  only  be  committed  by  omitting  to  sur-  " 

render  to  a  vcUid  commission,  but  that  (as  in  the  pre-       Clarke. 
«ent  case)  it  was  invalid  with  respect  to  the  petitioning    '^  ^  e^  matter 
creditor's  debt."     Lord  EUan  said,  ^  The  obfection  of     Witebrs. 
the  fdony  depended  upon  the  vcUidUy  of  the  comnUmon.** 
Whilst  the  commission  remains,  neither  the  petitioner 
nor  any  other  creditor  is  able  to  resort  to  their  legal 
rights. 

Erskiney  C.  J. :  <-*  It  rests  exactly  as  it  did  when  this 
case  was  before  argued.  One  of  the  learned  judges 
thought  that  the  fiat  ought  to  be  superseded,  and  on 
the  other  side  of  the  Court  it  was  thought  that  the  fiat 
ought  to  be  impounded  only;  and  I  thought  no  injury 
could  be  sustained  by  the  order  suggested. 

If  the  petitioner  could  have  shown  any  actual  injury 
to  himself,  no  desire  of  the  Court  to  retain  the  power 
over  the  bankrupt  and  petitioning  creditor  which  the 
fiat  has  given  should  have  interposed;  but  he  cannot 
sustain  any  injury  if  the  fiat  is  impounded.  If  he  at 
Any  time  finds  any  specific  injury,  he  will  apply  to  the 
Court  and  state  it.  Were  this  fiat  to  be  superseded,  the 
bankruptcy  would  still  remain,  if  another  fiat  were 
taken  out.  The  petitioner,  if  he  wish  it,  may  have  liberty 
to  issue  a  new  fiat* 

The  petitioner  is,  however,  a  mortgagee  with  a  power 
of  sale,  which  gives  him  a  title  paramount  to  that  of  the 
assignees. 

Sir  John  Cross ;  — ^  The  petitioner  has  established  the . 
invalidity  of  the  fiat.     Whilst  the  fiat  continues,  neither 
he  nor  any  other  creditor  can  know  how  to  proceed, 
nor  can  the  friends  of  the  bankrupt  know  whether  he  is 
a  bankrapt  or  not.     I  cannot  understand  why  the  Court 
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1833.        should  not  supersede.     If  any  new  rights  had  accrued 
by  the  existence  of  this  fiat^  as  if  the  bankrupt  had 

Ex  parte  ,  ,  , 

Clabke.       obtained  his  certificate,  or  any  sales  had  been  made,  it 
In  the  matter  j^jgh^  then,  upon  the  application  of  a  creditor,  be  right 
W1THEB8.     to  protect  them;  but  the  Court  ought  not  to  suspend 
giving  to  this  petitioner  the  right  to  which  he  has  estab- 
lished his  title. 

Sir  George  Bose :  —  It  is  true  the  bankrupt  may  be 
heard  before  the  forty-second  day,  and  his  non-surrender 
would  not  prevent  his  right  to  the  supersedeas  at  the 
time  this  application  was  originally  made*  No  creditor 
is  of  right  entitled  to  supersede*  The  Court  has  always 
refused,  upon  general  principles,  until  the  bankrupt  has 
surrendered.  A  supersedeas  has  even  been  refused 
where  there  was  no  debt  upon  the  proceedings.  I 
admit,  that  if  the  rights  of  a  creditor  would  be  infringed 
the  Court  would  protect  him,  and,  if  necessary,  even  to 
the  extent  of  superseding;  but  would  any  supersedeas 
give  greater  relief  to  the  petitioner  than  the  order  before 
made.  His  rights  cannot  be  affected.  Whether  this 
fiat  is  superseded  or  not  he  is  protected  by  his  mort- 
gage. In  applications  of  this  nature  the  Court  is  bound 
to  look  at  the  circumstances.  Here  is  a  creditor  com- 
pletely covered  by  a  mortgage;  and  it  seems  to  me 
very  much  like  a  case  where  something  more  induces 
the  anxiety  for  a  supersedeas  than  what  appears,  that 
the  bankrupt  may  possibly  have  some  connection  with 
this  application. 

Supersedeas  refused,  (a) 

(a)  See  note  X.  in  Appendix  at  the  end. 
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Ex  parte  SHUTE.  —  In  the  matter  of  SHUTE.  c.  R. 

Jan.  26, 
U  PON  the  marriage  of  Edwin  Skuie  and  Bosina  Davy^        I  Bd3. 
Edtoin  Shuie  executed  a  bond  to  Richard  WaUon  and  UponaeontrMt 

by  a  trader  to 

Henry  Davy  as  trustees.  The  condition  wasi  that  Edwin  pay,  when  re- 
Skuie  should  pay,  when  so  required  to  do,  into  the  trustees  of  hfs 
hands  of  Watwn  and  Davy^  1,200/.^  to  be  by  them  and  "«"'«««  «"J®- 

^'     '  '  ^  meDt».a8um, 

in  their  names,  but  with  the  consent  and  approbation  of  the  interest  to 
Edwin  ShtUe  and  Bosina  his  intended  wife,  or  the  sur-  or  ail  hisbank- 
vivor  of  them,  in  case  of  the  death  of  either,  placed  out  Jhen^hiswife 
at  interest,  and  both  principal  and  interest  by  them,  andhaWngre- 
Watson  and  Davy,  or  the  survivor,  paid  and  applied  marria^5o;.^ 
upon  the  following  trusts;  viz.  all  interest  thereof  unto  ^^*/'^^ 
Edwin  Shuie  and  his  assigns  for  life^  if  he  shall  so  long  ment  has  been 
continue  in  good  and  solvent  circumstances,  and  not  the  trustee  be 
become  a  bankrupt,  or  make  any  assignment  of  his  5^!^^ih^t" 
eiFects  in   trust  for  the  benefit  of  his  creditors;  and  having  made 

any  paymenty 

from  and   immediately  after   his   decease,  insolvency,  the  whole  debt 
or   bankruptcy,  or   making    any  such   assignment  as  "nd'^rdiTi- 
aforesaid,  which   ever  should  first  happen,  then  unto  dend  applicable, 

nrsty  to  raise 

Bosina  his  intended  wife  and  her  assigns,  during  her  the  150^,  the 
life;  with  the  usual  limitations  to  children  of  the  mar-  ^^^^^10 be 
riaire,   according  to  appointment,   and   in   default  of  applied  to  the 
appointment,  &c. ;   and  concluded  with  the  common  150/.  be  raised, 
defeasance.     The  marriage  was  duly  solemnized;  and  ^y'ftirtSr^'* 
on  the  faith  of  the  bond,  and  the  provision  thereby  '"^  ^  1^  P**^ 

''to  the  assignees 

jnade  for  the  petitioners,  the  said  Edwin  ShtUe  was  per-  for  the  life  of 
mitted  to  receive  and  apply  to  his  own  use  the  sum  of  ^nd  afkerwds 
150i,  as  the  marriage  portion  of  the  petitioner  Bosina  J^*^*^^*''* 

ShiUe.  settlement. 

The  infant  petitioners  were  the  only  issue  of  the  mar- 
riage. Bichard  Watson^  on  the  30th  of  June,  wrote 
und  sent  to  Edwin  Shuie  a  note  as  follows :  "  As  the 
trustee  for  your  wife  and  family,  I  request  you  to  make 
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1832.        immediate   payment  of  a  sum  of  ly200/.9  secured  to 

myself  and  co-trustee  by  your  bond  dated  the  3d  of 

SiiuT£.        December  1816:'*  which  note  was  delivered  to  Edwin 
In  the  matter  g^^^  ^^  ^g  2d  of  July,  at  his  own  house,  not  later  than 

Shute.       eleven  o'clock  in  the  morning  of  that  day. 

A  fiat,  bearing  date  the  2d  of  July  1832,  issued 
against  EdaAn  Shute.  It  did  not  appear  that  the  fiat 
was  signed  at  the  time  the  1,200/.  was  demanded;  but 
ShtUe  not  paying  it,  Watson  applied  to  prove  the  amount 
under  the  fiat. 

The  commissioners  were  of  opinion,  that  the  bond 
was  a  firaud  upon  the  bankrupt  laws,  and  on  that  ground 
rejected  the  proof. 

The  petition  prayed,  that  it  might  be  declared  that 
a  proof  ought  to  be  admitted  for  the  principal  sum  of 
1,200/.,  secured  by  the  bond;  that  Paul  Cooper,  or 
some  other  person  named  by  the  Court,  might  be  at 
liberty  to  prove  such  debt  on  behalf  of  the  petitioners 
and  the  surviving  trustee ;  that  the  commissioners  might 
be  directed  to  receive  the  proof;  and  that  the  dividends 
which  should  be  paid  in  respect  of  the  proof  might  be 
paid  to  the  said  Paul  Cooper^  in  order  to  be  invested 
according  to  the  trusts  of  the  bond,  or  might  be  other- 
wise paid  and  secured  as  the  Court  should  direct. 

Mr.  Swanston,  for  the  petitioners^  asked  for  an  order, 
that  the  dividends  upon  the  whole  fund  should  accu- 
mulate until  the  provision  for  the  wife  should  be  secured, 
and  cited  ex  parte  TurpiUj  re  Brown,  I  Mont.  443. 

Mr.  Tunssj  for  the  assignees,  proposed  that  the  in- 
terest on  the  dividends  of  150/*  should  accumulate  for 
the  wife,  and  that  the  interest  on  the  dividends  of  1,070/. 
should  be  paid  to  the  assignees  during  the  life  of  the 
husband,  and  upon  his  death  should  accumulate,  andJbe 


CASES  IN  BANKRUPTCY.  88T 

mpplied  upon  the  trusts  of  the  settlement;  and  he  dis*        1833* 
tinguished  the  case  from  ex  parte  Turpitij  and  cited  ex      __       " 

jEx  pone 

parte  Meaghan,  I  Sch.  ^  Lef.  179 ;  ex  parte  Oxley,  1  Ba.       Shutb. 
^  Be,  267.  I"  the^  matter 

SUUTB. 

Mr.  SwoMtcn  in  reply :  —  The  limitation  upon  the 
event  of  bankruptcy  is  good  to  the  extent  of  the  fortune 
brought  by  the  wife,  bad  for  the  remainder.  The  divi- 
dends  represent  the  debt  owing  firom  the  bankrupt. 
Part  of  the  debt  belongs  to  the  bankrupt's  estate.  To 
that  extent  the  wife  will  have  no  benefit,  (a)  She  is 
entided  to  150iL,  which  must  be  made  good  out  of  the 
assets,  by  proof  upon  the  whole  debt;  the  dividends  to 
be  applied  to  pay  the  interest  upon  150/.  to  the  wife 
during  her  life.  The  condition  being  void,  it  is  the 
same  as  if  there  had  been  no  such  condition.  The 
assignees  can  only  claim  the  life-interest  of  the  husband. 
The  doctrine  of  accumulation  ought  not  to  be  applied 
to  the  wife's  equitable  proportion. 

Erskine,  C  J. :  —  In  this  case  there  is  no  difference 
of  opinion  as  to  the  right  of  proof  upon  the  whole  debt 
of  1,200/.  The  question  raised  is,  what  is  to  be  done 
with  the  dividends  when  they  are  received?  By  one 
party  it  is  contended,  that  as  to  ISO/.,  part  of  the  debt, 
the  dividends  should  be  paid  to  the  trustees  during  the 
life  of  the  bankrupt  in  trust  for  the  wife,  and  that  the 
interest  upon  that  part  should  be  paid  to  her ;  and  as 
to  1,050/.,  the  residue  of  the  debt,  that  the  dividends 
should  be\  retained  by  the  assignees,  and  the  interest 
thereon  administered  as  assets  in  the  bankruptcy  during 


(fl)  Lochyer  ▼.  Savage^  2  Sir.  1  Sch.  ^  Lef.  179;  ex  parte  Hin' 

947;   ex  parte  Brown^  Cooke,  ton,  14  Ves,  598* 
S06y  8  Ves,  356,  in  re  Meaghaii, 
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1833.        the  life  of   the    bankrupt^    and   afterwards   tlial    the 

dividends  on  the  whole  sum  should  be  applied  for  the 

Shute.        benefit  of  the  wife  and  children,  according  to  the  trusts 

In  the  matter  ^£  ^^  setdement.     On  the  other  hand,  it  is  contended 
of 
Shuts.        that  the  dividends  upon  150L  should  be  paid  to  the 

trustees,  and  when  received  should  be  held  and  applied 
by  them  to  pay  interest  to  the  wife  during  her  life  upon 
the  whole  sum  secured  by  the  bond,  and  that  the  residue 
after  such  payment  should  accumulate  to  make  up  the 
1,050/.,  the  interest  upon  which  sum  should  be  paid  to 
or  retained  by  the  assignees  during  the  life  of  the  bank- 
rupt, as  part  of  the  assets  in  the  bankruptcy,  and  upon 
his  death  should  be  applied  according  to  the  trusts  of  the 
setdement.  The  case  (a)  decided  by  Lord  Redesdak  is 
to  a  certain  extent  in  point,  and  is  entided  to  great 
respect ;  but  the  question  of  accumulation  was  not 
raised  in  that  case.  I  propose  to  abide  by  the  doctrine, 
and  to  be  guided  by  the  principle,  of  that  decision,  but 
not  to  follow  it  throughout.  The  bond  in  this  case 
having  been  executed  by  the  bankrupt  on  his  marriage, 
upon  condition  to  pay  1,200/.  into  the  hands  of  trustees, 
to  be  held  by  them  upon  trust  to  pay  the  interest  to  the 
bankrupt  until  his  death  or  bankruptcy,  is  void,  so  far 
as  it  is  a  settlement  of  the  future  assets  of  the  bankrupt's, 
that  is,  to  the  extent  of  1,050/. ;  but  as  to  the  sum  of 
150/.,  which  was  advanced  as  a  dower  for  the  wife  by 
her  friends^  the  authorities  decide  that  the  securi^  and 
^settlement  is  valid.  The  dividends,  therefore,  upon  the 
1,200/.,  should  be  received  by  the  assignees,  and  interest 
upon  150/.  of  the  sum  received  should  be  paid  to  the  wife 
for  her  separate  use  during  her  life.  The  interest  upon 
the  dividends  beyond  that  sum  is  to  be  retained  by  the 
assignees  during  the  life  of  the  bankrupt,  and  upon  his 


(a)  Ex  parte  Meaghan,  1  Sch,  4r  L,  587. 
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death  the  whole  fund  will  be  applicable  to  the  tinists  of        1833. 
the  settlement;  but  beyond  the  150/.  there  should  be      ^ 

jSx  parte 
no  accumulation.     The  order  will  be  in  some  respects        Shuts. 

different  from  the  case  cited^  and  also  from  ex  parte  Tur-^  "  the^^matter 

pin,  (a)   In  that  case  there  was  no  condition  that  the  fund        Shuts. 

should  go  over  in  the  case  of  the  husband's  bankruptcy. 

In  the  case  of  Meaghan  (6)  the  income  of  the  whole  fund 

was  expressly  settled  upon  the  wife,  to  her  separate  use, 

in  case  of  insolvency.     In  this  case^  although  the  pro-* 

vision  is  not  made  in  express  terms,  the  Court  is  justified 

in  giving  such  a  construction  to  the  instrument  to  the 

extent  and  amount  of  the  fortune  brought  in  by  the 

wife  upon  the  marriage. 

Sir  John  Cross  concurred  generally,  but  said  that 
upon  the  question  of  accumulation  he  would  not  give 
a  decisive  opinion. 

Sir  George  Base :  —  When  a  legal  proof  is  admitted 
the  Court  will  work  out  the  equities.  The  questions, 
when  such  proof  arises,  are,  Do  such  equities  exist  ?  and. 
What  are  they?  In  this  case  the  wife  is  entitled  to  an 
equity  against  the  assignees  of  the  husband  to  the  extent 
of  150/.  This  might  have  been  operated  by  an  appor- 
tionment of  the  dividends,  but  the  Court  thinks  fit  to  direct 
that  the  dividends  upon  the  whole  fund  should  be  applied. 
The  whole  difficulty  arises  from  the  mode  in  which  the 
case  is  presented.  Where  the  settlement  rests  in  contract, 
as  upon  the  bond  of  the  husband,  in  this  case,  the  Court 
permits  only  so  much  to  be  proved  as  the  husband  upon 
the  marriage  derived  from  the  wife,  which  is  the  pecu- 
niary consideration,  pro  tantOj  for  the  bond.  Beyond 
that  sum  the  instrument  is  void  by  the  policy  of  the 
bankrupt  laws,  so  far  as  the  reservation  is.made  to  the 


(a)  1  ManL443.  (h)  1  Sch^iL.  179. 
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1833.        wife  upon  the  event  of  bankruptcy.    It  is  void  only  a9 

airainst  creditors,  but  they  are  entitled  to  the  full  l>enefit 

Shute.  of  ^6  avoidance  of  such  reservation.  So  far  the  interest 
In  the  matter  provided  for  the  wife  goes  to  the  creditors,  upon  the 
Shute.  insolvency  of  the  husband,  as  part  of  his  estate.  The 
order  proposed  will  stand  upon  equitable  principles. 
All  the  dividends  beyond  150/.  the  creditors  will  be 
entitled  to  impound.  There  will  be  a  variation  from 
ex  parte  Turpin^  because  the  case  is  distinguished  by 
a  condition  which  is  void  as  to  creditors. 

The  order  was,  that  the  trustees  should  prove  for  the 
1,200/.,  and  invest  the  dividends,  when  received,  in  the 
purchase  of  three  per  cent,  consols,  and  pay  the  dividend 
upon  so  much  of  the  stock  purchased  as  would  be  equiva- 
lent to  interest  upon  150/.  sterling,  part  of  such  invest- 
ment, to  the  separate  use  of  the  bankrupt's  wife  during 
her  life ;  the  interest  upon  the  remainder  of  the  dividends 
so  invested  to  be  paid  to  the  assignees  during  the  bank- 
rupt's life,  in  trust  for  the  creditors,  and  after  his  death 
upon  trust  to  stand  possessed  of  the  whole  of  the  stock 
purchased  upon  the  trusts  of  the  bond.  The  petitioner's 
costs  to  be  paid  out  of  the  dividends;  the  costs  of  the 
assignees  out  of  the  estate. 


C.R. 

Jan.  26, 

1833. 

A  defective 
attestation  is 
waived  by  an 
order  on  the 
petition. 


Ex  parte  TANNER.  —  In  the  matter  of  LEE. 

i  HIS  was  a  petition  to  stay  the  certificate  and 
supersede,  upon  the  ground  that  the  commission  was 
fraudulently  issued  by  the  contrivance  of  the  bankrupt, 
who  was  not  a  trader,  to  obtain  a  certificate. 

The  attestation  was  signed  by  the  petitioners,  T.  Tanner 
and  C  Hall,  in  the  presence  of  T.  Surr,  acting  as  solicitor 
for  71  Tanner,  solicitor  for  the  petitioners  in  this  matter. 

8 
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To  this  it  was  objected,  by  Mr.  Swtmston  and  Mr.        1833, 
Beihell,  that  the  attestation  was  wrong.  

Ex  parte 
Tanner. 
Per  Curiam :  —  This,  which  is  formed  for  the  pro-  In  the  matter 

tection  of  the  Court,  has  been  waived,  inasmuch  as  an         j^^^ 

order  has  been  made  upon  the  petition. 

It  was  next  objected,  that  Mr.  Tanner,  by  whom  the 
petition  was  attested,  was  not  a  solicitor  of  the  Court 
or  of  the  Court  of  Chancery. 

Per  Curiam :  —  This  may  affect  Mr.  Tanner j  and  be  The  peUtion 

1  •  f  n  beinff  presente<i 

the  subject  of  future  mquiry,  or  a  motion  might  have  byapenonwbo 

been  previously  made  on  the  subject;  but  the  proceed-  ofthecwfb' 

ings  cannot  be  delayed,  and  the  suitor  injured,  by  the  not  aa  objection 
trial  of  this  collateral  issue. 

Mr.  Montagu  and  Mr.  Seion  for  the  petition  smd,  A  fraudulent 

11  1.  Ill  ,1  .       miadcscripuon 

that  the  trading  was  colourable,   and  the  party  mis-  of  the  trading 
described  to  mislead  the  creditors.  itaymg'the  ^ 

certificate. 

Mr.  Swanstan  and  Mr.  Bethett  for  the  respondents 
said,  that  this  was  a  petition  to  stay  a  certificate,  and 
the  objection  to  the  trading  should  appear,  not  by  affi-> 
davit,  but  upon  the  proceedings ;  and  the  misdescription 
was  rectified  by  a  circular  containing  a  correct  descrip- 
tion^ sent  to  all  the  creditors. 

Erskine,  C.  J.:-— The  objections  to  this  fiat  are, 
1st,  That  there  was  no  trading ;  2dly,  That  there  was 
a  misdescription  of  the  bankrupt.  They  may  be  con- 
sidered under  one  view,  both  shewing  that  the  process 
was  taken  out  against  a  person  not  subject  to  the  bank- 
rupt law,  for  a  purpose  not  warranted  by  any  principle 
of  law,  the  misdescription  being  purposely  contrived 
with  a  view  to  concealment.    The  bankrupt  is  described 
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1833.        in  the  fiat  as  <<  WiUiam  Lee  of  Arundel  Street  in  the 

county  of  Middlesex,  commission  agent,'^  although  at 

Tanner.       ^^  ^'^^  when  the  docket  was  struck^  or  immediately 
In  the  matter  before  that  proceeding,  he  was  residing  in  Brompton 
Lbb.  Square,  and  doing  business  in  the  custom-house.     No 

person  who  knew  him  there  could  have  imagined  that 
the  person  described  in  the  fiat  was  the  same.  To 
prevent  any  conclusion  from  this  circumstance  adverse 
to  the  bankrupt,  it  is  shewn  that  soon  after  the  issuing 
of  the  commission  he  wrote  to  his  creditors  stating  that 
he  was  the  person.  It  is  difficult  to  determine  what  the 
motive  might  be  for  this  proceeding ;  but  assuming,  for 
the  purpose  of  argument^  that  all  the  creditora  were  by 
this  means  apprized  of  the  fact,  it  would  be  dangerous 
to  support  a  fiat  upon  such  ground.  To  supersede  for 
misdescription  stands  upon  general  principles;  and  it 
would  be  dangerous  to  admit  that  the  defect  might  be 
remedied  by  a  subsequent  communication.  The  real 
purpose  or  probable  object  of  the  misdescription  may 
be  collected  from  the  facts.  The  bankrupt  must  have 
been  conscious  that  he  was  not  a  proper  subject  of  the 
bankrupt  laws.  He  was  living  in  Brompton  Square  on 
his  private  means,  and  he  was  unwilling  perhaps  that  it 
should  be  known  too  widely  that  he  was  declared  a 
bankrupt.  If  it  had  been  in  proof  that  the  bankrupt 
was  a  trader,  it  would  have  been  very  questionable 
whether  a  fiat  so  concocted,  and  in  which  the  bankrupt 
is  so  described,  could  stand.  The  misdescription  throws 
light  upon  the  case,  and  strengdiens  the  inference  that 
he  was  not  a  trader.  It  is  stated  that  he  made  a  profit 
of  3,500/.  If  so,  he  surely  could  give  us  some  account 
of  his  dealings,  and  we  might  have  presumed  from  such 
statement  that  he  continued  a  trader.  But  notwith- 
standing the  statement  as  to  profits,  and  the  consign- 
ments mentioned  in  the  affidavit^  although  challenged  to 
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&hew  instances,  none  have  been  produced.     It  is  clear,         1833. 
from  the  circumstances,  that  the  object  of  the  fiat  was         ""'""' 
merely  to  obtain  a  personal  protection  for  the  bankrupt,       Tanneb. 
and  not  for  the  benefit  of  the  creditors.     All  the  pro-  ^°  **^«  ^^^^ 
perty  of  the  bankrupt  had  been  assigned  before  the  Lee. 

bankruptcy,  even  the  household  furniture.  The  Court 
is  of  opinion,  under  the  circumstances,  that  the  fiat 
ought  to  be  superseded. 

Sir  John  Cross:  —  This  fiat  could  have  no  other 
object  than  to  obtain  a  certificate.  It  could  have  no 
view  to  the.  benefit  of  creditors,  for  there  was  nothing 
to  divide.  My  opinion  is  formed  on  the  question  of 
trading.  Where  are  the  books  or  the  customers  ?  No 
act  of  trading  is  specified ;  nothing  appears  but  a  gene- 
ral allegation  that  the  party  has  traded  for  fifteen  years. 
In  this  there  is  a  species  of  the  suppressio  vert.  There 
was  a  commission  against  him  ten  years  ago.  The  depo- 
sition may  be  literally  true,  as  he  carried  on  trade  for 
six  years  until  the  commission.  There  is  no  evidence 
of  an  act  of  bankruptcy.  A  witness  states,  that  being 
one  day  in  the  long-room  at  the  Custom-house,  he 
heard  Lee  say,  that  if  any  person  should  call  about  bills, 
it  should  be  stated  that  he  was  not  there,  and  that  a 
person  did  call  while  he  was  there.  But  no  evidence 
is  given  to  shew  that  Lee  was  absent,  nor  that  the  party 
calling  was  a  creditor. 

Sir  George  Base  concurred,  and  added,  that  when  a 
fiat  is  superseded  on  a  point  of  law,  the  practice  is  to 
give  costs  against  the  petitioning  creditor;  when  the 
supersedeas  is  on  a  ground  of  fraud,  costs  are  given 
against  all  the  parties. 

Fiat  superseded* 
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C.  R.  JEx  parte  ,  —  In  the  matter  of  PARKER. 

Jan.  18, 
1833 .        Petition  for  sale  of  equitable  mortgage. 

If  a  petitioning       The  petitioners  were  the  assignees^  also  the  petition- 
creditor  is  .  . 
assignee  and      ing  Creditors,   and  consequently  the  petition  had  not 

P^e^the"^^  been  served  upon  any  person. 

tion  for  a  sale 
must  be  senred 

on  the  bankrupt       Mr.  Palmer  for  the  petition. 

and  a  creditor. 


CmoiM  :*— The  ofder  ought  not  to  be  made 
ex  parte*  Let  the  petition  be  served  on  the  bankrupt 
and  on  one  of  the  creditors^  with  a  notice  that  it  is  so 
served  by  order  of  the  Court. 


C.  R.       JEx  parte  JACKSON.~In  the  matter  of  JACKSON. 
March  ^j     ^^ 
1833.         1  HIS  was  a  petition  by  the  bankrupt  stating  that 

by^e  bScrupt  ^^^^^  was  not  any  act  of  bankruptcy  to  support  the  fiat, 
r&*2  w  V^'  ^"^  praying  that  he  might  be  supplied  with  a  copy  of 
c.  56.  to  reverse  the  depositions  upon  which  the  commissioners  had  ad- 
tion,  he  is  en-  judicated,  and  that  the  adjudication  might  be  reversed, 
titled  to  have      ^^  ^^e  fiat  annulled, 

copies  of  the 
depositions 

commissioner  Mr.  Mofitogu  and  Mr.  Bethell  for  the  petitioner :  — 

J^dfr^^gto  ^^^  ^^  ^  petition  presented  under  the  1st  and 
prosecute  the      2d  W.  4.  c.  56.  s.  17.  (a)     The  present  application  is 

If  assignees  are  chosen  before  the  petition  is  heard,  they  may  adduce  further  evidence  of 
the  act  of  bankruptcy ;  but,  if  the  question  was  only  between  the  bankrupt  and  the  peti* 
tioning  creditor,  query. 

(a)  ''  And  be  it  enacted,  that  adjudication,  and  shall  present  a 
if  any  trader  adjudged  bankrapt  petition  praying  the  reversal 
shall  be  minded  to  dispute  such    thereof  to   the  said   Court  of 
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confined  to  the  prayer  for  copies  of  the  depositions,  as,        1833. 
without  knowing  their  contents,  it  is  impossible  for  the 

"111-  e>  ^*  parte 

bankrupt  safely  to  proceed  to  the  hearing ;  a  safety  to       Jackson. 
which,  when  it  is  considered  that  as  against  him  the  ^"  the  mattdr 
decision  is  conclu^ve,  he  is  certmnly  entitled.  Jackson. 

Mr.  Swanston  for  the  petitioning  creditor  and  as- 
signees :  — 

This  application  is  contrary  to  the  established  practice. 


Review,    such    petition    to    be  on  such  issue  shall  not  be  set 

presented  within  two   calendar  aside,  on  application  made  to  the 

months  from  the  date  of  such  said  Court  of  Review,  within  one 

adjudication  if  such  trader  shall  month  after  the  said  trial,  or  if 

be    then    residing    within    the  the  adjudication  of  the  commis- 

UnitedKingdom,or  within  three  sioner  shall  not  be  set  aside  by 

calendar  months  from  the  date  the  sud  Court  of  Review  on  the 

aforesaid  if  then  residing  in  any  petition  aforesaid,  such  verdict 

other  part  of  Europe,  or  within  or  such  adjudication  of  the  said 

one  year  from  the  date  aforesaid  commissioner  shall  in  all  cases, 

if  then  residing   elsewhere,  or  as  against  the  said  bankrupt,  and 

within  such  other  time  as  the  also  as  against  the  petitioning 

said  Court  shall  allow,  (not  ex-  creditor,  and  as  against  any  as* 

ceeding  one  year,  to  be  computed  signee  to  be  chosen  of  any  such 

from  the  date  aforesaid,)  such  bankrupt's  estate  and  effects,  and 

Court  of  Review  shall  proceed  to  as  against  all  persons  claiming 

hear  and  decide  on  the  said  pe-  under  the  said  assignees,  and  all 

tition ;  or,  at  the  option  of  the  persons  indebted  to  the  bank* 

said  bankrupt*  and  on  his  finding  rupt's  estate,  be  conclusive  evi<> 

such  security  for  costs  (if  the  dence  that  the  party  was  or  was 

said  Court  shall  think  fit  to  re-  not  a  bankrupt  at  the  date  of 

quire  any  security)  as  by  the  said  such  adjudication,  any  other  act. 

Court  shall  be  approved,  shall  debt,  or  trading  than  the  act, 

direct  an  issue  to  try  any  matter  debt,  or  trading  proved  at  such 

of  fact  affecting  the  validity  of  trial  notwithstanding:  Providing 

such  adjudication,  by  a  jury  to  always,  that  an  appeal  shall  be 

bo  duly  impannelled  and  sworn  to  the  Lord  Chancellor  from  the 

for  that  purpose,  before  the  Chief  decision  of  the   said  Court  of 

Judge  or  any  one  or  more  of  the  Review,  upon  matter  of  law  or 

other  Judges  of  the  Court   of  equity,  or  on  the  refusal  or  ad* 

Bankruptcy ;  and  if  the  verdict  mission  of  evidence  only." 
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1833.        The  Court  has  invariably  refused  to  permit  a  bankrupt 
^— ^         to  see  any  part  of  the  proceedings  which  might  tend  to 

Jac^n.      invalidate  the  commission,  (a) 
In  the  matter 

Jackson.  ^^  Curiam:  —  The  bankrupt  is  entitled  to  have 

copies  of  the  depositions,  for  the  purpose  of  enabling 
him  fairly  to  try  the  bankruptcy  upon  this  petition,  he 
undertaking  not  to  withdraw  his  petition  (b) ;  for  the 
decision  upon  the  petition  being  conclusive  as  to  the 
bankruptcy,  we  cannot  determine  against  the  bankrupt 
without  giving  him  an  opportunity  of  cross-examining 
the  witnesses  produced  before  the  commissioners. 

Sir  John  Cross :  —  The  power  given  in  section  17 
appears  to  be  of  great  advantage  both  to  the  creditors 
and  to  the  bankrupt,  as,  by  establishing  the  validity  or 
invalidity  of  the  fiat,  it  obviates  uncertain^,  and  pre- 
vents litigation,  (c) 

The  petition  having  stood  over  till  this  day,  that  the 
bankrupt  might  have  copies,  it  now  came  on  for  hearing, 
when  it  appeared  the  depositions  were  not  sufficient  to 
support  the  adjudication. 

Mr.  Swansion  proposed  to  adduce  new  evidence  of 
an  act  of  bankruptcy. 

To  this  Mr.  Montagu  and  Mr.  Bethell  for  the  peti- 
tioner objected :  — 

This  petition  to  reverse  the  adjudication  of  the  com^ 


(a)  Q.  Why?  except  in  the  relused.     Q,  Why  was  it   re- 
same  spirit  to  which  the  ex  parte  fused  ? 
proceeding  may  be  traced.  (c)  Ex  parte  Heath,  1  M.Sf  BL 

[h)  Without  this  condition  the  lis,  in  which  case,  upon  this 

bankrupt  might  gain  an  inspec-  principle,  the  Court  refused  to 

tion  of  the  requisites  which  pre*  give  costs  against  the  bankrupt, 
vious  to  4  W.  was  constantly 


CASES  IN  BANKRUPTCY.  897 

missioner  is  presented  under  the  new  provision  con«        1833. 
taiDed  in  section  17  of  1  &  2  W.  4,  c.  56 ;  and,  if  the      „       " 

JSx  parte 

petitioning.creditor  is  permitted  to  adduce  new  evidence^       Jackson. 
the  whole  object  of  the  provision  will  be  defeated.  :   ^°  the  m»tt^ 

This  permission  was  intended  solely  for  the  purpose       JACKso>r. 
of  preventing  the  injustice  arising  from  ex  parte  de« 
clarations  of  bankruptcy,  of  which  complaint  had  been 
made  for  upwards  of  a  century. 

It  had  been  said,  and  truly  said,  when  a  commission 
is  issued,  the  commissioners  are  summoned  to  a  private 
meeting  at  which  no  person  but  the  creditor  and  his 
friends  are  permitted  to  attend ;  if  he  swear  that  100/. 
is  due  to  him,  and  he  can  produce  a  witness  who  will 
swear  that  he  traded  and  denied  himself  to  a  creditor, 
the  party  against  whom  the  commission  issued  is  de- 
clared a  bankrupt  J  and  he  is  declared  a  bankrupt 
without  having  had  any  opportunity  to  cross-examine 
the  witnesses,  or  to  be  heard  in  his  own  defence,  and 
without  having  any  notice  whatever  of  the  proceedings. 
The  first  notice  which  he  has  is  from  the  messenger 
who  seizes  his  property,  and  from  the  Gazette  which 
publishes  his  bankruptcy;  and,  if  he  think  proper  to 
dispute  the  bankruptcy,  he  is  not  entitled  to  see  the 
proceedings  before  the  commissioners,  upon  which  they 
have  declared  him  a  bankrupt. 

In  the  year  1783  Sir  James  Burgess^  in  his  work  on 
the  law  of  insolvency,  first  directed  the  attention  of  the 
community  to  this  injustice  of  deciding  without  hearing 
the  pluty  accused.  "  Those  gentlemen,''  he  says,  *^  who 
are  conversant  with  the  Court  of  Chancery,  can  pro- 
duce various  instances  of  the  evil  resulting  from  this 
violation  of  justice."  —  "  So  far,"  he  adds,  "  has  tliis 
iniquity  been  carried,  that  even  against  persons  uncon- 
nected with  business,  against  private  country  gentlemen 
of  unimpeached  credit,  and  of  perfect  solvency,  sucl^ 

Vol.  Lee 
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1833.        oommissions  have  been  issued,  and  have  been  executed. 
"~~~'        It  is  no  more  di£5cult  to  swear  that  they  are  traders, 
jAci^N.      than  it  is  to  swear  that  a  solvent  merchant  has  corn- 
In  the  matter  mitted  an  act  of  bankruptcy ;  and  in  both  cases  it  is 
Jackson.      equaUy  impossible  to  disprove  the  charge,   when  the 
person  accused  knows  not  of  the  accusation." 

Sir  Samuel  BomiUy^  in  his  examination  before  a  Com^ 
mittee  of  the  House  of  Commons,  spoke,  in  stronger 
language,  to  the  same  effect,  (a)     Various  instances  of 


(a)  He  says,  **  Another  part  of  act  of  bankroptcy^  and  that  he 
the  bankrupt  law  >ivhich  has  long  does  not  owe  the  man  who  is 
appeared  to  me  to  require  alter-  prosecodng  the  commission  a 
ation^  and  which  I  hare  known  dogle  shilling.  Thb  proof  be  can 
in  many  instances  productive  of  only  be  allowed  to'  give  upon  a 
extraordinary  injustice  and  op-  petition  to  the  Lord  Chancellor 
pression,  is  the  facility  with  which  to  supersede  the  commisaon,  or 
commissions  can  be  taken  out.  in  an  action  which  he  may  bring 
tf  a  trader  Is  indebted  to  any  against  the  messenger  or  the  as- 
roan  in  100/^  or  if  any  person  gignee  to  recover  his  property, 
will  swear  that  be  is  indebted  to  Several  months  mtisl  elapse ; 
him  in  that  amount,  Uie  real  or  several  years  may,  and  sometimes 
pretended  creditor,  if  he  can  get  ^  elapse  before  he  can  have 
any  witness  to  swear  that  an  act  guch  a  petition  or  such  an  action 
of  bankruptcy  has  been  coiti-  finally  decided.  In  the  mean- 
mitted,  may,  without  the  least  time,  not  only  is  all  hb  property 
previous  intimation,  and  by  a  withheld  from  him,  but  it  is  in 
mere  «r  patU  proceeding,  make  the  hands  of  the  person  with 
his  debtor  a  bankrupt :  the  im-  whom  he  is  contending,  and 
mediate  consequence  is,  that  all  affords  the  means  of  protracting 
the  man's  property  is  taken  pos-  the  litigation,  and  of  supporting 
session  of;  his  trade  is  put  a  stop  hb  oppressor  in  hb  injustice, 
to,  and  he  b  compelled  to  sur-  The  bankrupt  b  without  any  re- 
render  to  the  commission,  and  to  sources  but  such  as  hb  friends 
submit  to  be  examined  as  to  all  may  from  charity  advance  him ; 
his  concerns :  and  all  thb,  though  while  his  opponent  is,  with  the 
he  might  be  able,  if  an  opportu-  bankrupt's  property,  resbting  his 
nity  were  afforded  him,  to  prove  just  demands.  I  have  known 
that  he  had  never  committed  any  several  instances  of  thb  kind : 
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this  evil  have  occurred  in  our  own  time,  and,  from  the        1833. 

erroneous  principle  on  which  the  law  is  founded,  must        

continually  occur.     Ex  parte  MackiCy  1807 ;  &f  parte       Jackson! 
DignuMy  1809;  ex  parte  Charltm,  1828;  ex  parte  Old-  ^^  the  matter 
feUdy  1828 ;  ex  parte  Boper  and  ex  parte  Cotton,  (a)  Jackson. 

To  remedy  this  evil  different  suggestions  were  sub-  Scotch  mode, 
mitted  to  parliament.  Amongst  others,  the  mode 
adopted  in  Scotland  was  recommended,  by  which,  upon 
finding  the  bankruptcy,  process  is  issued  to  attach  the 
property,  but  the  declaration  of  bankruptcy  is  sus- 
pended until  the  person  found  bankrupt  has  been  heard 
in  his  defence.  By  this  wise  provision  no  injury  can 
be  sustained  by  the  creditors,  or  injustice  done  to  the 
debtor.  The  process  is  in  the  nature  of  a  rule  to  show 
cause  why  the  bankruptcy  ought  not  to  be  declared  (a), 

cojnminionB  taken  out  without  deed  most  frequently,  in  a  desire 

any  colour  of  justification,  either  to  create  law  expenses,  by  which 

in  respect  of  the  insolvent  cir-  an  attorney,  who  is  either  bim- 

cumstances    of    the     supposed  self  the  petitioning  creditor,  or 

debtor,  or  of  there  having  been  who  has  suggested  the  measure, 

any   act   of   bankruptcy    com-  is  largely  to  profit.    This,  in  my 

mitted,  and  I  have  known  that  opinion,  most  urgently  calls  for 

suah  commissions  have,  in  the  some  remedy,  though  I  am  not 

end,  been  superseded,  and  the  prepared  at  the  present  moment 

persons  who  took  them  out  have  to  say  what  that  remedy  should  be. 

been  ordered  to  pay  all  the  cosu  (a)  See  note  (A.)  Appendix  at 

of  the  proceeding;  but  I  never  the  end. 

knew  an  instance  of  this  kind  in  (a)    Mr.  Bell^    who    always 

which  the  person  against  whom  praises,  and  justly  praises  the 

the  commission  had  been  taken  bankrupt  law  of  Scotland,  and  is 

out  was  not,  notwithstanding  his  delicately  anxious  not  to  censure 

ultimate  success,  completely  and  our  law,  where  we  happen  to 

irretrievably  ruined.    Such  pro-  differ,  seems  to  imagine  that  such 

ceedings  as  these  sometimes  ori-  peculiarity  may  exist.  After  hav- 

ginate  in  malice;  sometimes  in  ing  stated  the  law  of  Scotland, 

indifference     to     consequences  he  says, "  It  is  impossible  to  con- 

which  will  only  afiect  a  man's  sider  this  part  of  the  law,  without 

debtor ;  and  sometimes,  and  in-  a  glance  of  comparison  at  the 
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183a 

JSx  parte 

Jackson. 

In  the  matter 

of 

Jackson. 

Privil^e  to 
the  bankrupt 
to  attend. 


and,  until  the  rule  has  been  made  absolute  or  beoi  dis^ 
charged,  the  property  is  secured* 

Another  suggestion  was,  that  the  person  against  whom 
the  commission  was  issued  should  always  have  notice  of 
the  proceeding,  and  permission  to  attend  and  adduce 
witnesses  to  prevent  his  ruin ;  a  permission  occasionally 
granted  by  the  Chancellor,  and  always  with  benefit  to 
the  party,  and  consistent  with  the  principle  that  no 
judgment  should  be  pronounced  against  a  party  until 
he  has  been  heard  in  his  defence.  Ex  parte  Tayhr^ 
Mont.  4*  Mac.  427.  Neither  of  these  modes  was  adopted^ 
but  the  remedy  introduced  by  section  17  of  1  &  2  W.  4. 
c  56.  was  sanctioned  as  the  most  efficadous  remedy,  both 
to  .the  person  declared  bankrupt  and  to  the  creditors. 

As  the  evil  to  the  person  declared  bankrupt  consisted 
in  the  delay  attendant  upon  establishing  his  right,  and 
the  evil  to  the  creditors  of  a  regular  course  of  proceed- 
ing consisted  in  the  possibility  of  the  property  being 


law  of  England.  The  English 
commission  of  bankruptcy  is  ap- 
plied for  in  seerecy,  and  falls, 
with  a  sudden  violence,  upon  the 
debtor.  The  English  lawyers 
themselves  declaim  against  this 
as  a  monstrous  defect.  One  of 
them  represents  the  commission 
as  secretly  applied  for;  the  com- 
missioners as  meeting  at  a  cofiee- 
house;  the  affidavits  taken  as  in 
a  conspiracy;  and,  with  all  ima- 
ginable privacy,  the  debtor  de- 
clared bankrupt." 

In  an  inquiry  before  a  Com- 
mittee of  the  House  of  Com- 
mons, in  the  year  1818,  Mr. 
Atnory,  a  very  resepctable  soli- 
citor, says,  ''It  has  been  doubted 


how  far  it  would  be  proper  to 
adjudge  an  individual  a  bank- 
rupt by  ex  parte  evidence  be- 
hind his  back.  Agreeably  ^to 
the  Scotch  system,  the  ^plica- 
tion for  a  commission,  if  made 
without  the  concurrence  of  the 
insolvent,  is  only  in  the  nature 
of  a  rule  to  show  cause;  and  if 
no  cause  is  shown,  the  commis- 
sion goes  of  course.  Should  the 
present  mode  of  proceeding  be 
continued,  I  would  submit  the 
propriety  of  making  the  adjudi- 
cation by  the  commissioners  final, 
both  against  the  bankrupt  and 
all  parties  whatever,  unless  peti- 
tioned against  within  a  limited 


time. 


u 
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removed  pending  the  litigation,  it  was  thought  expedient        1833. 
not  to  alter  the  old  course  of  proceeding  ex  parley  but,  . 

for  the  purpose  of  preventing  the  evil,  both  to  the  bank-       Jackson. 
nipt  and  to  the  creditor,  to  give  an  immediate  right  of  ^°  the  matter 
appeal  to  this  Court  to  reverse  the  adjudication,  without       Jackson. 
prejudice  to  the  right  to  petition  to  supersede. 

The  act  had  scarcely  passed  when  the  difference  be- 
tween this  clause,  as  to  the  reversal  of  an  adjudicaidon, 
and  the  general  right  to  supersede,  was  recognized  by 
the  Court,  by  whom  it  was  decided,  in  ex  parte  Palmer^ 
1  Mimt.  497,  that  this  clause,  which  requires  that  a 
petition  to  reverse  should  be  presented  within  two 
months,  did  not  deprive  the  bankrupt  after  the  expi- 
ration of  the  two  months  of  his  right  to  petition  to 
supersede.  The  judgment  of  Sir  G.  Bose  in  this  case 
is  strongly  expressive  of  the  intention  of  the  legislature : 
he  says,  *^  This  clause  is  introductive  of  a  benefit  to  the 
bankrupt  only ;  its  words  being,  <  if  any  trader  adjudged 
bankrupt  shall  be  minded  to  dispute  such  adjudication^ 
and  shall  present  a  petition  praying  the  reversal  thereof, 
&c.  •  AH  the  former  statutes  relating  to  tfankrupts  were 
made  for  the  benefit  of  creditors,  but  this  reffers  to  the 
rights  of  the  bankrupt,  and  is  the  only  section  which 
does  relate  to  his  rights.  I  therefore  am  quite  clear  that 
section  17,  while  it  gives  a  new  privilege,  &c.  to  the 
bankrupt,  leaves  his  general  rights  as  they  were  before." 

Such  being  the  state  of  the  law,  the  provision  will  be 
wholly  defeated,  and  will  be  a  dead  letter,  if  new  evi- 
dence can  be  adduced,  as  no  person  found  bankrupt  will 
be  so  unwise  as  to  petition  under  this  clause,  by  which, 
if  the  decision  is  against  him,  he  will  be  placed,  without 
any  advantage,  in  a  worse  situation  than  if  he  petitioned 
according  to  the  regular  course  to  supersede. 

The  proceeding  in  these  cases  is  strictly  an  appeal  from 
the  decision  of  the  commissioners,  and  made  as  if  the 
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1833.        person  declared  bankrupt  hdd  been  present  at  the  pri- 

vate  meetings  when  he'was  adjudged  bankrupt;  and  if 

Jackson,      the  bankrupt  had  been  before  the  commissioner  when 

In  the  matter  ^^  adjudication  was  made,  we  mighty  as  it  were,  have 

Jaguom .      nonsuited  the  petitioning  creditor,  by  showing  the  utier 

nullity  of  the  proposed  act  of  bankruptcy. 

The  act  speaks  of  reversing  the  adjudication  of  bank- 
ruptcy. The  finding  of  the  commissioner  is  from  oer* 
tain  premises,  and  the  Court  is  to  say  whether  the  con- 
clusion is  correcdy  drawn.  The  words  of  the  act  are» 
that  <^  if  the  bankrupt  shall  be  minded  to  dispate  the 
adjudication,  and  shall  present  a  petition,  the  Court 
shall  proceed  to  hear  add  determine  upon  the  pedticHi." 
These  words  are  dear.  The  petition  upon  which  the 
Court  is  to  proceed  and  determine  is  a  petition  whidi 
brings  the  finding— ^^  the  adjudication  "—of  the  commis- 
sioner before  this  Court.  Why,  in  this  case  of  an  €ar 
parU  proceeding,  is  there  to  be  a  deviation  from  the 
rules  by  which  all  other  appeals  are  r^ulated  ? 

The  appeal  from  a  Master  is  called  an  exception,  and^ 
in  taking  exertions,  the  party  is  confined  strictly  to  the 
objections  which  he  made  before  the  Master.  Upon  an 
appeal  from  the  Vice-Chancellor  or  the  Master  of  the 
Rolls  to  the  Lord  Chancellor,  new  evidence  is  not  ad- 
missible, nor  does  the  House  of  Lords  admit  new  evi- 
dence. It  is  essential  to  all  courts  of  appeal  that  new 
evidence  should  not  be  admitted. 

{Cross,  J. :  —  We  are  to  review  the  question,  Whe- 
ther the  man  was  a  bankrupt  ?] 

The  commissioner  decided  he  was  a  bankrupt,  and 
the  Court  is  to  inquire  whether  that  decision  was  right 
upon  the  evidence  then  adduced ';  but  it  is  worthy  in- 
quiry, whether  an  adjudication  by  commissioners  is  a 
judgment,  for  only  one  party  is  heard,  and  a  judgment 
must  be  afler  hearing  all  parties  interested.     Courts  of 
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appeal  abroad  are  called  courts  of  C8ssatiou»  which,  from        I8S8. 
the  term,  signifies  quashing  the  judgment  of  the  inferior        

Ex  porta 
court  Jackson. 

iCrosSf  J* :  —  This  is  quashing  a  judgment.]  ^^  ^^  matter 

Hie  commissioners  and  this  Court  have  peculiar  Jackson. 
duties.  That  of  the  commissioners  is  to  adjudge  the 
bankrupt,  which  is  a  peculiar  office  delegated  to  the 
commi$sfoners«  This  Court  is  to  review  the  decision  of 
the  commissioners,  and  not  to  support  the  adjudication 
upon  new  evidence*  If  this  were  done  the  Court  would 
assume  the  jurisdiction,  making  a  new  and  original 
adjudication  of  bankruptcy.  This,  therefore,  is  a  court 
of  appeal,  i.  e.  of  review,  and,  being  so,  must  be  con« 
fined  to  the  same  evidence  as  was  produced  befi)re  the 
commissioners.  The  only  case  in  which  this  question 
has  been  agitated  is  ex  parte  Heathy  I  M»ff  B.  116,  in 
which  it  was  menticmed,  but  there  was  not  any  decision 
upon  the  subject. 

Mr.  Swambm  and  Mr.  J.  Bueeell  for  the  petitioning 
creditor  and  assignee :  — 

This  17th  section  confers  a  privil^;e  on  the  bank- 
rupt ;  it  gives  him  two  modes  of  disputing  the  fiat.  We 
may,  under  this  section,  proceed  upon  petition,  or,  at 
his  option,  have  the  validity  of  the  fiat  tried  before  a 
jury.  The  bankrupt  has  in  this  case  adopted  tiie  first 
course,  and,  in  support  of  his  petition,  filed  an  affidavit, 
contradicting  the  depositions  upon  which  the  adjudi- 
cation was  made.  It  is  clear,  therefore,  tiiat  the  bank- 
rupt and  his  advisers  have  not  thought  tiiat  he  was  to  be! 
confined  to  the  statements  contained  in  the  depositions. 
How,  then,  can  he  say  that  tlie  petitioning  creditor  and 
assignees  are  not  to  produce  further  evidence  to  show 
the  act  of  bankruptcy  on  the  deposition  to  be  valid. 
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1883.  New  rights  are  given  to  the  bankrupt;  but  it  was  not 

—  intended  by  the  legislature  to  vary  the  ordinary  rules 

Jackson.  of  law. 
lo  the  ^matter       j^  jg  ^^^^  ^j^at  great  evil  did  exist  from  ex  parte 

Jackson,  declarations,  and  that  the  intention  of  the  l^islature 
was  to  alleviate  those  evils^  but  it  did  not  intend  to 
introdnce  a  rule  which  would  be  contrary  to  all  the 
established  rules  of  procedure.  The  bankrupt  has  the 
option  of  two  modes  of  proceeding  under  this  clause. 
If  he  elected  the  issue,  then  it  is  clear  fresh  evidence 
might  be  brought  against  him.  Both  modes  of  proce- 
dure have  the  same  object,  and  therefore  the  form  of 
procedure  must  be  analogous  as  to  the  admission  of 
evidence*  Under  this  section  the  bankrupt,  if  he  elect 
to  petition,  is  allowed  to  inspect  the  prooeediiogs,  and 
then  he  may,  as  he  has  done  here,  come  into  court  with 
affidavits  contradicting  their  contents;  and  are  we  not 
to  be  allowed  to  answer  them  ? 

The  18th  section  provides  for  a  case  where  the  adjudi- 
cation has  been  reversed  after  the  trial  of  an  issue,  {a) 

[Erskine,  C.  J. :  —  The  act  does  this :  — under  sec- 
tion 17  the  issue  is  conclusive;  but  section  18  says, 
that  under  special  circumstances  the  Lord  Chancellor 


(a)  "  Provided  always,  and  be  High  Chancellor,  to  order  that 

it  further  enacted,  that  after  any  another  fiat  do  issue  at  the  in-* 

such  issue  shall  have  been  tried  stance  of  any  other  than  the  for- 

as  aforesaid,  it  shall  and  may  be  mer  petitioning  creditor  agunst 

lawful  for  the  Lord  Chancellor,  the  said  bankrupt,  and  that  such 

on  petition  to  him,  to  be  pre-  fiat  shall  and  may  be  supported  by 

sentcd  within  one  calendar  month  any  debt,  trading,  or  act  of  bank- 

after  such  verdict,  and  upon  no-  ruptcy  other  than  those  given  in 

tice  thereof  to  the   bankrupt,  evidence  on  the  trial  of  such 

upon  special  circumstances,  to  issue." 
he  submitted  to.  the  said  Lord 
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may  issue  a  new  fiat,  notwithstanding  a  finding  against        1833. 
the  requidtes.3 

The  bankrupt  alleges  in  his  petition  that  he  has  never      Jackson. 
committed  any  act  of  bankruptcy.     The  issue  therefore  ^°  the  matter 
is,  not  as  to  any  particular  act  of  bankruptcy,  but  gene*      Jackson. 
rally  whether  he  was  a  bankrupt  at  the  time  of  the 
adjudication.     The  bankrupt  has  produced  evidence  to 
explain  the  evidence  appearing  upon  the  depositions; 
and  are  not  the  respondents  equally  entitled  to  adduce 
evidence  to  controvert  the  bankrupt's  evidence? 

;  As  to  the  argument  that  this  is  an  appeal,  there 
cannot  be  an  appeal  except  from  a  judgment  to  which 
the  appeillant  was  a  par^;  but  the  adjudication  of 
bankruptcy  is  not  a  judgment,  neither  has  it  any  of  the 
qualities  of  a  judgment,  for  the  bankrupt  was  not  par^ 
to  it,  and  has  no  right  to  appeal. 

We  submit,  therefore,  that  the  form  and  practice  of 
procedure  is  not  varied  by  this  new  provision,  and  that 
either  party  may  adduce  fresh  evidence  upon  this  peti- 
tion, in  the  same  manner  as  they  might  have  done  upon 
a  petition  to  supersede. 

Erskine,  C.J. :  —  This  question  is  important  as  to 
the  practice  and  the  interests  of  bankrupts  and  #  the 
public.  I  regret  that  the  words  of  this  clause  are  not 
so  dear  as  to  enable  me  at  present  to  come  to  any 
decisive  conclusion,  either  that  new  evidence  should 
be  admitted,  or  that  we  ought  to  decide  only  upon  the 
depositions. 

Before  this  act  passed  it  was  discretionary  in  the 
Court  whether  it  would  supersede  upon  petition  (a),  and 
thereby  virtually  reverse  or  not  reverse  the  adjudication. 

(a)  Query. 
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1888*        This  act^  however,  makes  it  imperative  upoa  the  Court 

<<  to  hear  and  detemUne^*  upon  the  bankrupt's  petition 

Jacuon!  to  reverse  the  adjudication.  From  this  I  infer,  that  if 
In  the  matter  ^^  Court  found  the  evidence  insufficient,  it  is  impera- 
jAcnov.  live  to  reverse  the  adjudication,  and  annul  the  fiat.  The 
statute  says,  **  the  Court  of  Review  shall  hear  and 
determine  upon  the  ^  petition."  If  it  had  stopped 
there,  I  should  have  thought  die  legislature  had  in- 
tended us  to  consider  the  depoations  alone,  because  as 
it  was  introdoced  for  the  bendSt  of  die  bankrupt  (and 
instant  decision  is  advantageous  to  die  public  as  well  as 
the  bankrupt),  I  should  diink  we  were  duly  to  revise 
the  adjudicadon  by  the  commissioner.  But  the  daose 
goes  on,  -^  ^  or  the  Court  shall,  at  the  option  of  the 
bankrupt,  direct  an  issue ;  and  if  the  adjudication  of 
the  commissioner  shall  not  be  set  aside  upon  the  peti^ 
don,  the  verdict  or  such  adjudication  shaU  be  con- 
clusive.'' And,  if  these  words  do  not  applv  to  the  first 
pert  of  die  clause,  I  am  inclined  to  infer  that  all  further 
evidence  is  admissible. 

It  is  admitted  that  the  clause  was  intended  finr  the 
benefit  of  die  bankrupt ;  but  if  those  words  do  apply 
and  oontroul  the  first  part  of  the  clause,  what  benefit  is 
conjsrred  upon  him?  when  he  is  not  to  have  any 
greater  advantage  than  he  possessed  be&Mre  the  statute 
passed,  where  be  cannot  be  benefited  by  a  judgment  in  his 
favour,  and  may  be  severely  and  for  ever  prgudioed  by 
a  judgment  which  is  final  against  him. 

In  section  18  power  is  given  to  the  Lord  Chancellor 
to  issue  a  new  fiat;  so  that  the  17tb  section  neither 
expressly  or  by  inference  makes  the  judgmoit  of  this 
Court  final  in  favour  of  the  bankrupt.  Thus  there 
would  be  no  reciprocity  between  the  first  and  latter 
parts  of  the  17th  section,  in  one  case  being  final,  but 
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not  in  the  other ;  and  I  tfaerefiare  doubt  whether  the        18S3. 

latter  part  was  intended  to  extend  to  any  other  case        """^ 

than  that  where  a  j»e(dum  is  presented.  ^c^ 

I  had  for  a  long  time  considered,  and  up  to  this  day  In  the«tt« 

thought^  the  hitter  words  applied  to  both  branches  of  the  Jacksov. 
clause;  but  my  opinion  is  now  shaken;  and^  as  at 
present  advised^  I  am  of  opinion  that  the  further  evi^ 
dence  ought  not  to  be  admitted;  and»  therefinre^  that 
as  the  evidence  on  the  proceedings  will  not  support 
the  fiat,  the  adjudication  ought  to  be  reversed^  leaving 
the  parties  to  go  before  the  Ixnrd  Chancellor  to  annul 
the  fiat. 

Sir  John  Cross  :  -—  It  is  not  necessary  to  entangle  the 
case  with  the  words  of  the  statute.  What  is  the  ques- 
tion? The  act  gives  the  bankrupt  power  to  potion 
to  reverse  the  adjudication,  but  does  not  say  any  thing 
with  respect  to  the  mode  of  proceeding,  or  what  evi-i 
dence  is  to*  be  received.  It  is  left,  therefore,  to  the 
general  principles  and  rules  of  law  and  practice  of  the 
Court,  viz.  either  by  evidence  on  affidavits,  or,  under 
the  new  provision  of  the  statute,  viva  voce  ;  and  this  is 
not  inconsistent  with  the  statute. 

The  bankrupt,  under  the  provision  of  the  statute, 
presented  the  petition  to  reverse  the  adjudication ;  and 
the  question  is,  whether  tlie  adjudication  is  valid  ?  L  e. 
whether,  before  the  fiat,  the  petitioner  was  or  was  not 
a  bankrupt?  The  commissioner's  adjudication  is  not 
a  judgment,  but  is  like  the  finding  of  a  grand  jury. 
This  term  <<  adjudication  "  has  become  applicable  fi*om 
custom  only.  It  is  similar  to  a  commitment  by  a 
magistrate  for  felony,  in  which  he  must  have  found  in 
his  own  mind  that  the  person  was  guilty.  So  the  com- 
missioner finds  the  bankruptcy,  and  makes  the  adjudi- 
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1833.        cadoti.    And  how  has  the  bankrupt  raised  the  question  ? 
""■""         He  states  in  his  petition,  *'  that  he  neoer  committed 

Jackson.      ^^^^  &ct  of  bankruptcy  sufficient  to  support  such  fiat.** 
In  the  matter  ^y\^  question  raised  is  therefore  general,  whether  he 

Jackson.  did  or  did  not,  before  the  fiat,  commit  an  act  of  bank- 
ruptcy? Upon  an  issue  any  further  evidence  would  be 
admissible  (a) ;  and  why  not  upon  petition  ? 

The  bankrupt  contends  that  he  is  entitled  to  adduce 
evidence  to  impugn  the  finding  of  the  commissioner, 
but  that  evidence  by  the  petitioning  creditor  and  as- 
signees is  not  admissible  in  corroboration  of  the  finding. 
This  appears  to  me  to  be  a  proposition  in  defiance  of 
common  sense. 

But  it  is  said,  that  if  new  evidence  is  admissible 
then  the  clause  would  not  be  beneficial  to  the  bankrupt, 
and  that  the  object  of  the  l^slature  would  be  defeated. 
The  legislature,  however,  could  not  have  meant  that 
the  bankrupt  should  come  to  this  Court  to  see  the  pro- 
ceedings for  the  mere  purpose  of  finding  flaws,  without 
allowing  the  creditors  to  support  them.  Even  if  he 
might  so  act  it  would  not  confer  any  benefit  upon  the 
bankrupt.  It  would  waste  the  wreck  of  his  property, 
endanger  his  getting  his  certificate,  and  diminish  his 
allowance.  But  it  is  a  great  benefit  to  a  bankrupt  to 
be  enabled  instandy.  to  dispute  the  bankruptcy  (ft), 
when,  if  he  has  not  committed  an  act  of  bankruptcy, 
the  fiat  would  be  immediately  annulled;  and  if  he 
has  committed  an  act,  it  is  better  that  it  should  be 
instantly  established,  than  for  him  to  go  to  a  jury  in 
an  action,  in  ignorance  of  the  depositions,  where  he 
may  be  turned  round  by  evidence  of  which  he  bad 
no  idea. 


(a)  Query. 

(6)  Query.  Had  he  not  always  this  benefit  ? 
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If  the  Court  were  to  adopt  the  course  contended  for        18S3. 
by  the  bankrupt,  it  would  indeed  be  hard  upon  the 
creditors.     The  commissioner  might,  the  moment  he^       Jackson. 
at  the  opening,  is  satisfied,  stop  further  evidence ;  and  *^  the^  matter 
if  the  Court  were  not  satisfied,  and  the  commissioner      Jackson. 
acted  in  error,  the  petitioning  creditor  would  lose  for 
ever  all  benefit  of  the  evidence  which  had  been  stopped 
by  the  commissioner. 

It  is  said  that  the  buikrupt  has  a  right  to  stand  here 
as  he  would  before  die  commissioner.  Suppose  he  were 
now  before  the  commissioner,  after  the  depositions  were 
closed,  and  he  said  the  evidence  is  not  sufficient  to 
authorize  an  adjudication,  would  not  the  petitioning 
creditor  then  have  a  right  to  produce,  if  he  could, 
further  evidence,  till  the  conscience  of  the  commissioner 
was  satisfied  ? 

The  question  is,  therefore,  whether  the  petitioner 
had,  before  the  date  of  the  fiat,  committed  an  act  of 
bankruptcy,  aye  or  no  ?  I  am  of  opinion  that  either 
party  may  adduce,  firesh  evidence. 

Sir  George  Base :  —  The  statute  introduced  a  new 
right,  for  the  bankrupt  to  petition  for  reversal  of 
the  adjudication;  and  the  question  is,  how  far  the 
former  rule  is  afiected  as  to  the  production  of  fresh 
evidence  ? 

It  is  much  to  be  regretted  that  the  intent  of  the  l^s- 
lature  was  not  embodied  in  clearer  words.  We  are  left 
to  collect  the  intent,  according  to  the  rule  of  construc- 
tion, by  a  review  of  the  whole  statute.  We  must  con- 
sider, 1st,  The  general  intent,  and  whether  that  is 
qualified  by  any  particular  intent;  and,  2d]y,  Whe- 
ther the  particular  intent  is  controlled  by  the  general 
intent. 
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1883.  What  is  the  general  object  of  this  statute,  and  what 

—        is  the  particular  intent  ?    The  preponderating  intent  is 

Jackos,      the  distribution  of  the  estate.     By  the  5tfa  G.  2.  as* 
In  the  matter  gjgnees  were  first  introduced,   and  the  mode  of  pro- 

Jacuon.  oeeding  by  caveat  (a)  was  at  the  same  time  adopted. 
Before  that  there  was  no  limit  within  which  a  docket 
might  be  followed  by  a  commission.  The  practice  of 
the  caveat  is  still  adopted  in  lunacy ;  but  in  bankruptcy 
it  has  long  been  discontinued,  because,  whilst  it  existed, 
the  bankrupt  might  dispose  of  his  property.  Now  it 
appears  to  me  that  this  new  provision  was  intended  to 
have  the  effect  of  a  caveat,  or  to  confer  some  equivalent 
on  the  bankrupt. 

Let  us  consider  what  the  question  before  the  com- 
missioner was  at  the  time  of  the  adjudication.  It  was 
one  between  the  petitioning  creditor  and  the  bankrupt ; 
and,  for  the  purpose  of  giving  effect  to  the  particular 
intent  of  the  provision  for  the  benefit  of  the  bankrupt^ 
he  may  be  entided  to  come  here  and  say,  the  depositions 
do  not,  as  between  the  petitioning  creditor  and  me,  sup- 
port the  fiat.     But  there  is  a  great  difference  between 

(a)  BackwelPs  caaCy    1  Vem.  debt  nor  bond  to  the  Great  Seal. 

159;  Bennett  Y,Oaudey,\  Show,  See   Culien,  68.     In   ex  parte 

200.    The  practice  of  entering  Thowipt<m^  1  Ves.  jun.  157,  the 

caveats  shews  that  a  commission  Chancellor  says^  **  A  commission 

has  not  always  been  considered,  of  bankruptcy  is  a  remedy  which 

in  the  first  instance,  as  much  a  a  creditor  has  a  right  to  sue 

matter  of  course  as  a  writ.  Ailer  out.*'    JSx  parte  JBJyafM,  Feb.  Si, 

the  5th  of  Anne^  however,  (ex-  1806;  ex  parte  Stokes,   7  Ves. 

pired,)  and  the  5th  Geo.  2.,  which  405 ;  Wjfdoumh  case,  1 4  Fes.  89. 

made  such  special  provisions  for  In  ex  parte  Dewdney,  1 5  Ves,  494 ; 

preventing    commissions    being  ex  parte  Lanchester,  \1  Ves,  S\2 ; 

taken  out  maliciously,  the  case  ex  parte  Broum^  1  Ves,^  B.  65; 

Was  certainly  very  different  from  ex  parte  Freeman^  lV.S^B.A\\ 

what  it  was  under  the  old  acts,  ex  parte  Fletcher,  1  V.S^B,  350 ; 

which  required  neither  affidavit  of  ex  parte  Cridlandf  3  ¥es.  ^  B.  9S. 
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the  bankrupt  and  the  assignees*    The  assignees  were  not        1838. 

before  the  commissioner  at  the  adjudicationi  and  why 

are  Ihey  not  to  produce  further  evidence.     If  the  ques-       Jackson. 

tion  was  now  only  between  the  bankrupt  and  the  peti-  ^^  ^®  roBUer 

tioning  creditor,  it  might  be  a  very  intelligible  rule^       Jacksov 

that  furdier  evidence  should  not  be  admitted.    In  this 

case  the  petition  is  not  presented  till  after  assignees  are 

appointed ;  therefore  we  are  not  called  upon  to  say  how 

far  further  evidence  would  or  would  not  be  admissible 

upon  an  instantaneous  application  by  the  bankrupt  as 

between  him  and  the  petitioning  creditor.    Whether 

in  such  a  case  the  petitioning  creditor  would  or  not 

be  bound  by  the  depositions  does  not  arise  ii^  this 


The  argument  ab  ificonvenienti  is  certainly  not  to  be 
overlooked.  The  bankrupt  might  have  made  prefer- 
ences, and  yet  come  here  and  tell  us  we  are  not  see  any 
thing  but  what  appears  upon  the  depositions.  What 
would  become  of  the  property  disposed  of  even  after 
the  adjudication  ? 

The  act  either  intended  something  in  the  nature  of 
a  caveat,  or  there  existed,  in  the  mind  of  the  legislature, 
some  confused  idea  as  to  whether  this  Court  would  have 
the  power  to  supersede  or  not ;  whether,  as  the  Lord 
Chancellor  only  could  issue  a  fiat,  he  only  could  super- 
sede it. 

The  construction  contended  for  by  the  bankrupt 
would  be  a  great  inconvenience,  and  would  open  the  door 
to  fraud ;  and  although,  as  between  the  petitioning  cre- 
ditor and  the  bankrupt,  we  might  give  effect  to  it,  I  am 
of  opinion  we  cannot,  as  between  the  bankrupt  and  the 
assignees,  who  have  acquired  a  title  to  property. 

Erskine,  C.  J. :  —  My  opinion  has  been  much  shaken 
by  the  way  in  which  Sir  George  Sose  has  put  the  point 
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183S.       in  regard  to  the  properQr  acquired  by  the  assignees  in 
„  this  case,  (a) 

Ex  parte  ^  ' 

Jacksok. 
In  the^matter      jh^  0,^^  decided  that  any  farther  evidence  might 

Jackson.      be  adduced,  as  to  the    same   or   any  other    act    of 
bankruptcy. 


C.  IL        Ex  parte  BARKER.  —  In  the  matter  of  PARKER. 

CWnto/offi.  The  registrar  refused  to  issue  a  suiHa«rfeas  upon  th^ 
eiiU  aangnee  to  consent  of  Creditors,  because  the  official  -assignee  had  not 
upon  consent  of  consented. 

creditors,  not  , 

Per  Curiam :  -~  Such  consent  is  not  necessary.     Let 
the  supersedeas  issue. 


C.  R.         Ex  parte  BOTTEN.  —  In  the  matter  of  HARD- 

June  1  &  2,  CASTLE. 

1833. 

If  creditor  has     1  HIS  was  a  petition  by  the  assignees  to  substitute  a 

received  And  . 

transferred  a      new  petitioning  creditor's  debt. 

She  hLiW**^      The  fiat  was  issued  upon  an  affidavit,  stating  that  the 

the  bill  u  the     bankrupt  was  indebted  to  the  petitioninir  creditor  for 

proper  petitioi:^  a  a 

ing  creditor.      goods  sold  and  delivered.     But  the  bankrupt  had  given 


(a)  See  Ward  v.  0ark,  1  Mootfy  Bownesi.  2  Mauley  479 ;  ex  parte 

4'  M.  497 ;  Tope  v.  Horkin^  7  JS,  BirkeU^  2  Rose,  71 ;  9  Bl,  Com. 

d;  C,  101 ;   Burbridge  and   Wat'  485. 
soHf  4  C  ^  P.   1 73 ;    ex  parte 
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the  petitioning  creditor  his  acceptance  for  the  amount        1833. 
of  the  goods,  which  the  petitioning  creditor  had  in-        """^ — 
dorsed  and  negotiated,  and  which  was,  at  the  time  the       Bo'^ks^ 
fiat  issued,  in  the  hands  of  the  indorsee,  and  not  due.        '"  *^®  matter 

Hardcastlb* 
Mr.  BacoHj  for  the  petition,  stated  there  were  not 
any  proceedings  pending. 

Sir  George  Rose :  •*-  The  debt  clearly  is  bad,  for  at 
the  time  the  fiat  issued  it  had  been  transferred  to  the 
indorsee  of  the  bill. 

Ordered  as  prayed,  (a)  • 


Ex  parte  W.  C.  HUMPHREYS.  — In  the  matter  of       c.  R. 

J.HUMPHREYS.  West. 

I*  June  1, 

In  1830  the  petitioner  entered  into  an  agreement  with        1833. 

the  bankrupt,  to  serve  him  as  his  clerk  and  foreman,  Ifaderkand 

fbreman  is  co- 
in consideration  of  two  suits  of  clothes  per  annum  and  gaged  at  a 

a  salary  of  two  guineas  per  week.     Under  this  agree-  ^d^haveTwo 
ment  the   petitioner  continued  in  the  employ  of  the  suits  of  ciotiies 
bankrupt  till  the  fiat  issued,  at  which  time  more  than  six  is  a  yearly' 
months  salary  was  in  arrear,  which  the  commissioners  gJI^JH^^g*'^ 
refused  to  allow.  S^^-  "*•  «•  i^* 

Toe  words  '*  six 

This  petition  prayed  that  the  assignees  might  pay  tlie  months"  in  seo- 
six  months  salary,  under  section  48  of  6  G.  4.  c.  16.         ..^j^  lunar*" 

months." 

Mr.  Bagshaw  for  the  petitioner. 


(a)  As  to  the  efiect  of  an  order    i  ^*  l^^>  ^^^  ^^  Aireton  v.  Da^ 
to  substitute,  see  observations  in    vUyZ  M,i;  Scott^  145. 
Muskett  y.Drummondf  10  Bam. 

Vol.  I.  F  F 
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1833.  Mr.  O.  Anderdan^  amtrd :  —  The  statute  only  applies 

""""*        to  cases  where  the  service  is  under  a  yearly  hiring,  as 
HuMPHEETB.    was  decided  by  the  Lord  Chancellor  in  ex  parte  Craw^ 
In  the^mattcr  j^^  jn^  270,  and  ex  parte  GreUier,  Mont.  804.    Here 
HoMPBasYs.    it  was  only  a  weekly  hiring,  and  a  week's  notice  of  quit- 
ting would  have  been  sufficient.     It  is  the  same  as  if  it 
had  been  a  daily  hiring,  as  in  the  case  of  ex  parte 
Crawjbot. 

The  contract  for  the  two  suits  of  clothes  per  annum 
does  not  necessarily  make  the  hiring  yearly,  as  that  was 
merely  conditional;  they  were  agreed  to  be  given  as 
an  encouragement  to  continue  in  the  situation. 

[Erskinej  C.  J. :  —  Could  he,  as  soon  as  he  got  his 
suit  of  clothes,  give  a  week's  notice,  and  quit  his  em- 
ployment*] 

That  cannot  vary  the  question,  for,  if  he  were  not 
entitled  to  retain  the  clpthes,  the  master  might  recover 
them  in  trover. 

Per  Cirir.  .* -^  This  was  a  general  hiring,  which  is 
always  considered  a  yearly  hiring,  unless  there  is  some* 
thing  to  show  that  was  not  the  intention  of  the  parties. 
This,  therefore,  was  a  yearly  hiring,  but  reserving  weekly 
wages,  with  a  contract  for  a  yearly  supply  of  clothes. 

The  act  says,  ^  six  months "  wages,  which  means 
lunar  months,  not  only  from  the  general  constructions 
but  because  the  words  <<  calendar  months  '*  are  used  ia 
other  parts  of  the  act. 

Ordered  as  prayed. 
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Ex  parte  BURGESS.— In  the  matter  of  TYRELL.        C.  R. 

June  11, 

An  application  for  payment  of  a  dividend  was  made,        ao33. 
twenty  years  after  the  order  for  dividend.  tionfoVpi^ 

ment  of  a  divi- 
dend is  not 

Sir  G.  Base:  —  The  application  by  petition  for  a  made  until  after 
dividend  is  founded  upon  statute  (a),  previous  to  which  limitations  has 
the  regular  course  of  proceeding  was  by  assumpsit,  and  o^'jf  ^^t 
where  the  statute  of  limitations  would  have  been  a  bar.  lapsed. 
Why  not  on  petition? 

The  case  was  decided  upon  another  point. 


Ex  parte  SHEPPARD,— In  the  matter  of  BULWER.        C.  R. 

June  12, 

1  HIS  was  a  petition,  praying  that  the  joint  and  sepa-        18S3. 

rate  estates  miirht  be  consolidated.  Joint  rad  sepa- 

o  rate  estates  are 

not  consolidated 

Mr.  SwanstOH  and  Mr.  Anderdon  for  the  petition.  when  it  is  prac 

ticable  to  keep 

Mr.  Spence  for  a  separate  creditor,  who  dissented.  *^'* 

Per  Cur. :  —  The  G>urt  will  not  consolidate  when  a 
creditor  dissents,  and  when  there  is  no  difficulty  in  keep- 
ing the  joint  and  separate  estates  distinct.  The  only 
ground  for  the  interference  of  the  G>urt  is,  that  the 
estates  are  so  blended  as  to  render  it  impracticable  to 
separate  them :  in  which  case,  although  injury  may  be 
done,  it  is  impossible  for  the  Court  to  do  better. 

(«)  6G.4,  C.  16.  8.111. 
F  F   2 
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G*  it* 

June  12, 

1833. 

The  Court 
refuaed  to  su- 
persede a  com* 
minion  upon 
consenty  as  one 
of  the  bank- 
rupCs  had  not 
surrendered, 
but  superseded 
as  to  the  bank- 
rupt who  had 
surrendered. 


ANON. 

iVlR.  S  fVANSTON  SLpplied  to  supersede  a  joint  com- 
mission by  consent  of  creditors,  but  one  of  the  bankrupts^ 
had  not  surrendered.  He  said  he  never  could  under- 
stand the  principle  upon  which  it  was  required  that  a 
bankrupt  should  surrender  (a),  when  the  only  effect  of 
the  surrender  could  be  to  increase  the  expense  and 
delay,  and  when  the  supposition  that  it  would  pui^e  the. 
felony,  supposing  a  felony  had  been  committed,  was 
imaginary;  and  he  mentioned  ex  parte  Drake,  (b) 

Erskine,  C.  J. :  —  There  is  no  case  authorizing  this. 
The  party  is  in  contempt,  and,  prima  faciei  a  felony 
has  been  committed.  With  respect  to  the  case  of 
ex  parte  Drake  (6),  I  consider  it  as  if  it  were  not  bearing 
upon  the  point,  as  none  of  the  particulars  are  stated. 

Cross,  J. :  —  I  am  of  the  same  opinion.  To  grant 
the  prayer  of  this  petition  would  be  to  violate  the 
fundamental  ends  of  justice,  which  declares  that  an 
oudaw  shall  not  petition  until  he  has  purged  his  out- 
lawry, either  strictly  or  at  least  so  as  to  satisfy  this 
Court  that  there  was  not  intentional  guilt 

Per  Curiam :  —  Let  the  supersedeas  issue  as  to  the 
bankrupt  who  has  surrendered,  and  let  it  stand  over  as 
to  the  other. 


(a)  See  note  X.  in  Appendix  at  the  end. 


(b)  Mmit.  486. 
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Bx  pcaie  GOUGH.  —  In  the  matter  of  WYATT.  C.  R. 

xx   FIAT   issued  against    Wyatt,   describing   him   as        IS3S  ' 
architect  and  timber  merchant.  The  provision 

The  petitioner  was  an  annual  clerk,  at  an  annual  ^ot^cm^^^ 

salary  of  1 04/.  trade  derka. 

llie  petitioner  applied  for  52/.,  half  a  year's  wages. 

It  was  objected,  1st,  That  he  was  not  a  trade  clerk, 
but  only  clerk  as  an  architect ;  2dly,  That  IVyatt  had 
been  in  trade  only  two  months. 

Mr.  Commissioner  Merivak  allowed  the  objection. 

This  was  a  petition  from  his  decision. 

Mr.  Montagu  for  the  petition. 

Mr.  Swanston  for  the  assignee. 

Per  Curiam :  —  The  mere  question  is,  whether  he 
was  a  clerk  ?  and  as  to  TVyaifs  having  been  in  trade 
only  two  months,  even  if  the  fact  were  established, 
which  it  is  not,  it  would  not  affect  his  right.  It  would 
be  a  sufficient  debt  to  support  the  commission. 

Ordered  as  prayed.    Costs  out  of  estate. 


Ex  parte  SKINNER.— In  the  matter  of  COOPER.         C.  R. 

1  HIS  was  a  petition  by  a  eoach  guard  and  weekly        1833.' 
servant,  at  a  salary  of  2/.  per  week,  for  the  payment  of  ^he  proviso  as 
six  months  wages,  part  of  72/.,  due  from  his  master,  tlie  **'^^*'^" 

bankrupt,  a  coach  proprietor.  yearly  servants, 

Mr.  ChandliSf  for  the  petition,  cited  11  G.  4.  and 
1  W.  4.  c.  68.  s.  8.  which  enact  as  follows :  —  **  Pro- 
vided also,  and  be  it  further  enacted  that  nothing  in 
this  act  contained  shall  be  deemed  to  protect  any  mail 
contractor,  stage  coach  proprietor,   or  other  common 
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1833*        carrier  for  hire,  fix>in  liability  to  answer  for  loss  or 

"■"""        injury  to  any  goods  or  articles  whatsoever,  arising  from 

Skinxeb.      the  felonious  acts  of  any  coachman,  guard,  book-keeper. 

In  the  mauer  porter,  or  other  servant  in  his  or  their  employ,  nor  to 

CoopKB.       protect  any  such  coachman,   guard,   bodk-keeper,  or 

other  servant  from  liability  for  any  loss  or  injury  occa* 

sioned  by  his  or  their  own  personal  neglect  or  mis- 

oonduct;"  and  he  contended  that  the  word  servant 

being  used  in  this  dause  was  a  legislative  confirmation 

that  the  petitioner  was  a  servant  within  the  meaning  of 

the  clause  of  the  bankrupt  act  entiding  him  to  six 

months  wages. 

Mr.  Stvanstan  was  stopped  by  the  Court. 

Per  Curiam :  —  It  has  been  settled  by  the  cases  on 
the  subject,  and  by  the  principle  of  those  cases,  which 
was  to  protect  those  who  had  not  the  power  to  pro- 
tect themselves,  that  this  clause  applies  only  to  yearly 
servants. 

Petition  dismissed. 


Before  In  the  matter  of  SMITH. 

BOBJLVQVET,!,,    m 

at^  1  HIS  was  an  application  before  Mr.  Justice  Bosanguei 

SepL  20  &  25,'  ^y  the  bankrupt,  upon  habeas  corpus,  to  be  dischai^ed 

1855.  from  Q  commitment  for  not  satisfactorily  answering.   The 

^t;"tS  following  was  the  warrant:- 

uoaera  of  Uie 

Court  of  Bank.  «  In  the  Court  of  Bankruptcy. 

A  warrant  is  *'  At  the   Court    of    Commissioners,    Basinghall 

"^**f"^  '^  Street,  in  the  city  of  London,  the  20th  day 

cnou^^  appear  '  ^  *  v 

to  show  the  of  AugUSt  1833. 

risdiction.  ^"*         ''In  the  matter  of  Samuel  Smith  of  King  William 

Street,   Strand,  in  the  county  of  Middlesex,   sadler, 
harness-maker,  dealer,  and  chapman. 
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'^  Before  Joshua  Evans,  John  Samuel  Martin  Fan*       I83S. 

blanqiiCj  and  Boberi  George  Cecil  Fan^j  esquires,  three        — — 

n  .  ^.,  .    ^     _^  In  the  matter 

ot  the  commissioners  of  this  Court.  of 

*•  Whereas  a  fiat  in  bankruptcy,  bearing  date  the  Smith. 
31st  day  of  May  1833,  was  issued  against  Samuel  Smith 
of  King  William  Street,  Strand,  in  the  county  of  Mid- 
dlesex, sadler,  harness-maker,  dealer,  and  chapman, 
under  which  he  was  duly  found  and  declared  a  bank- 
rupt: And  whereas  the  said  Samuel  Smith  this  day 
appeared  before  us  the  undersigned  commissioners,  for 
the  purpose  of  being  examined  touching  the  disclosure 
and  discovery  of  his  estate  and  effects,  and,  being  duly 
sworn  true  answers  to  make  to  the  several  questions 
put  to  him,  and  the  several  questions  following  being 
put  to  him,  he  on  his  oath  answered  as  is  subjoined 
thereafter  respectively ;  which  said  questions  and  answers 
so  put  and  given  are  as  follow:  ^- 

(Here  followed  the  questions  and  answers,  which,  as 
the  examination  was  admitted  to  be  unsatisfactory,  are 
not  stated;  and  the  warrant  then  concluded  as  fol- 
lows) :■— 

**  Which  said  answers  not  being  satisfactory  to  us  the 
said  commissioners,  we  do^  in  pursuance  of  the  statutes 
in  such  case  made  and  provided,  hereby  commit  him 
the  said  Samuel  Smith  to  his  Majesty's  prison  of  New- 
gate, and  then  and  there  to  be  delivered  to  the  keeper  of 
the  said  prison,  who  is  hereby  required  and  authorized 
to  receive  the  said  Samuel  Smith  into  his  custody,  and 
him  safely  to  keep  and  detain,  without  bail  or  mainprize, 
until  such  time  as  he  shall  submit  himself  to  us  and  full 
aasrwers  make  to  our  satisfaction  to  the  questions  so  put 
to  him ;  and  for  so  doing  this  shall  be  your  sufficient 
warrant.  Given  under  our  .hands  and  seals  at  the  Court 
of  Commissioners  of  Bankrupts,  Basinghall  Street,  in 
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1833.        the  city  of  London,  this  20th  day  of  August  in  the 

year  1833. 

In  thc^  matter  u  JosHUA  Evans,  (l.  s.) 

Smith.  "  JoHN  M.  FONBLANQUE.   (L.  S.) 

**  To  James  JokruUme,  one  of  the  messengers 
of  this  Courty  and  to  John  Wontner^ 
keeper  of  bb  Majesty's  gaol  of  Newgate, 
or  to  his  deputy  there." 

Mr.  BarMow  for  the  prisoner : — 

First,  This  is  merely  a  commitment  by  two  commis- 
sioners appointed  under  the  1st  and  2d  W.  4.  c  56. 
A  third  commissioner  was  present,  but  he  did  not  con- 
cur in  the  commitment.  It  remains  therdbre  to  be 
seen,  whether  the  power  which  has  here  been  exercised 
is  warranted  by  the  statute.  The  first  section  provides 
for  the  erection  of  the  Court  of  Bankruptcy,  in  the 
appointment  of,  among  others,  six  commissioners.  By 
the  6th  section  it  is  provided  that  those  six  commis- 
sioners may  be  formed  into  two  subdivision  courts*  con- 
sisting of  three  commissioners  for  each  court,  for  hearing 
and  determining  the  matters  and  things  therein-after 
referred  thereto.  Section  7  [and  this  is  the  part  upon 
which  reliance  will  be  placed  by  the  other  side  in  sup- 
port of  this  commitment]  declares,  that  it  shall  be  lawful 
for  any  <<  one  or  more  "  of  the  commissioners  to  execute 
all  the  powers  by  the  law  then  in  force  vested  in  com- 
missioners of  bankrupt,  in  all  respects  as  if  they,  ^<  or 
any  one  or  more  of  them,"  were  in  every  instance  spe- 
cially authorized.  The  same  section  goes  on  to  pro- 
vide, that  no  single  commissioner  shall  have  power  to 
commit  otherwise  than  to  the  cuistody  of  an  officer  of 
the  Court,  to  be  by  him  detained  and  brought  up  before 
a  subdivision  court,  or  the  Court  of  Review,  within 
three  days,  and  to  which  court  the  examination  shall 
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be  adjourned.     Upon  this  section  it  will  be  contended,        1833* 

that  any  two  of  the  commissioners  may  exercise  the        

powers  given  by  the  former  law,  without  the  aid  of  the  ^f 

Court  of  Review,  or  of  a  subdivision  court.  But  the  Smith. 
context,  even  of  the  section,  corrects  the  expression 
*^  one  or  more ;"  and  the  other  parts  of  the  act  supply 
the  meaning  of  the  passage,  directing  no  single  com- 
missioner to  commit,  except  for  temporary  custody; 
which  latter  passage,  if  unexplained,  might  give  strength 
to  the  argument  founded  upon  the  previous  expression, 
**  one  or  more.*'  The  power  to  *'  one  or  more"  of 
the  commissioners  to  exercise  the  authority  then  exist- 
ing under  the  old  law  refers  to  that  law  as  then  admi- 
nistered, which  was  by  a  majority  of  commissioners, 
never  less  than  three,  and  by  analogy  to  which  each 
subdivision  court  seems  to  have  been  formed.  This 
construction  will  satisfy  the  expression  ''  one  or  more," 
though  the  section  is  framed  with  some  ambiguity.  If 
it  be  otherwise,  and  if  any  two  of  the  commissioners 
could  exercise  all  the  powers  intended  to  be  given,  it 
will  be  difficult  to  suggest  what  could  be  the  intended 
use  of  a  subdivision  court  at  all,  to  consist  of  three 
commissioners.  But  that  it  was  clearly  intended  to  use 
such  court  when  commitment  should  be  considered  or 
should  be  expected  to  become  necessary  is  clear  from 
the  terms  of  the  latter  part  of  the  section,  which  directs 
that,  after  a  commitment  (for  the  temporary  purpose  of 
safe  custody)  to  the  officer  of  the  Court,  or  without  such 
previous  commitment,  according  to  *  the  first  part  of 
section  30,  the  examination  shall  be  adjourned  to  a 
subdivision  court,  or  to  the  Court  of  Review.  Thus 
much,  supposing  it  should  be  contended  that  two  com- 
missioners may  commit,  without  sending  the  case  at  all 
to  a  subdivision  court. 

It  may  be  argued  that  this  warrant  in  fact  does  pro- 
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1833.        oeed  from  a  subdiyision  court,  consisting  of  three  com* 

^■'"^        missioners ;  and  that,  by  analogy  to  the  proceedings  of 
Id  tu6  msttcr 

of  coarts  in  genera)^  the  judgment  of  a  majority  is  to  be 

Smith.  considered  as  the  judgment  of  the  court  Such  an  argu* 
ment  cannot  be  supported  by  this  warrant.  It  does  not 
profess  to  be  a  proceeding  in  any  subdivision  court. 
Even  if  it  did  so  profess,  it  would  be  defective,  in  not 
showing  the  essential  fact  to  make  a  subdivision  court,-— 
the  previous  examination  by  a  single  commissioner,  and 
the  adjournment  by  him  of  the  case  to  the  subdivision 
court.  This  is  a  preliminary  to  the  very  existence  of 
such  a  court.  Sections  7  and  30  point  out  instances. 
The  form  given  in  hordHenley^s  Bankrupt  Law,  Appen- 
dix, 149,  title  <' Commitments,''  seems  to  correspond  with 
this  view  of  the  subject,  which  treats  the  adjournment  by 
the  single  commissioner  to  the  subdivision  eourt  as  an 
essential  to  the  calling  of  that  court  into  existence.  No 
such  fact  appears  upon  the  face  of  this  warrant.  'It 
speaks  of  the  mere  personal  presence  of  three  commis- 
sioners ;  but  the  mere  presence  of  the  whole  six  would 
not  form  a  subdivision  court  without  the  previous  fact 
essential  to  their  l^al  existence  as  a  court. 

Secondly,  Tliis  warrant  is  defective  in  not  showing 
that  these  commissioners  had  any  jurisdiction  over  the 
subject  matter,  the  fiat.  It  does  not  appear  that  the  fiat 
named  them,  or  directed  that  it  should  be  executed  in 
the  Court  of  Bankruptcy.  If  it  could  be  seen  by  the 
act  that  every  fiat  must  of  necessity  be  prosecuted  in 
the  Court  of  Bankruptcy,  then  the  fact  of  these  gentle* 
men  being  commissioners  of  the  Court  would  give  them 
jurisdiction,  and  the  present  objection  would  bis  an- 
swered. But  such  is  not  the  case.  The  authority  to 
substitute  fiats  for  commissions  is  given  by  section  12; 
It  empowei*s  the  Lord  Chancellor,  &c.  upon  the  petition 
of  a  creditor,  ^<  to  issue  his  fiat,   thereby  authorizing 
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sudi  creditor  to  prosecute  his  ccKnplaint  in  the  said        1833. 

Court  of  Bankruptcy."     If  it  stopped  there  the  pre-        

sent  objection  would  not  arise ;  the  jurisdiction  of  the  of 

oommisBionerB  would  be  complete.  But  it  goes  on-—  Smith. 
<<  or  to  prosecute  the  same  elsewhere  before  such  dis- 
creet and  proper  persons  as  the  Lord  Chancellor,  &c 
by  such  fiat  may  think  fit  to  nominate  and  appoint; 
and  the  persons  so  appointed  shall  thereby  have  the 
like  power  and  authority  as  if  they  were  appointed  by 
virtue  of  a  commission/'  To  which  of  these  jurisdic* 
tions  the  present  fiat  was  directed  does  not  appear. 
This  objection  cannot  be  answered  by  suggesting  that 
it  appears  the  bankrupt  was  a  London  trader,  and  it 
therefore  is  highly  probable  that  the  fiat  was  directed  to 
the  Court  of  Bankruptcy.  The  probability,  for  the  par* 
pose  of  the  argument,  may  be  conceded. 

The  objection  is,  that  those  who  claim  to  have  autho<* 
rity  over  this  bankrupt  do  not  show  that  they  have  it. 
Probably  they  had  authority;  but,  consistent  with 
every  fact  stated  in  the  warrant,  ttiey  may  have  bad 
none.  In  some  cases,  under  special  drcumstances,  a 
fiat  against  a  London  trader  might  be  directed  to  other 
persons  than  the  commissioners  of  this  Court.  But  it 
suffices  that  the  act  of  parliament  lays  down  no  rule 
on  the  subject.  The  case  falls  tlierefore  within  the 
ordinary  principle,  that,  where  persons  assume  to  act 
under  a  limited  authority,  they  must  bring  themselves 
within  its  description,  in  order  to  justify  their  act; 
and,  tried  by  this  test>  the  warrant  fails  in  showing  any 
authority. 

Thirdly,  If  either  of  the  preceding  objections  be  well 
founded,  this  is  not  a  case  in  which  a  judge  would 
feel  himself  called  upon  to  recommit  under  section  39 
of  the  6th  Geo.  4.  c.  16.  The  cases  to  which  it  was 
intended  that  the  power  then  given  should  be  applied 


Smith. 
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1833.       are  cases  of  mere  formal  objections,  of  which  an  informal 
J     7  conclusion  to  a  warrant  may  be  mentioned  for  example, 

of  But  the  objections  in  the  present  case  are  substantial ; 

the  first  goes  to  their  power  to  commit,  supposing  them 
to  have  jurisdiction  over  the  subject  matter ;  the  second 
to  their  jurisdiction  altogether. 

Mr.  Montagu,  conlrd :  — 

The  objections  which  have  been  stated  are,  first,  that 
the  warrant  is  defective,  because  it  is  signed  by  two  com- 
missioners only ;  and,  secondly,  because,  upon  the  face 
of  the  warrant,  it  does  not  appear  that  these  commis- 
sioners had  any  jurisdiction. 

As  to  the  first :  By  the  1  &  2  W.  4.  c.  56.  various 
courts  of  record  are  constituted ;  1st,  the  Court  of  Re- 
view, and  it  will  not  be  contended  that  in  that  courts 
which  now  consists  of  only  three  judges,  it  is  not  compe« 
tent  for  two  to  decide ;  2dly,  there  is  another  court,  consti- 
tuted of  six  commissioners,  of  which  all  or  three  or  any 
one  may  act;  and,  Sdly,  there  is  another,  the  subdivision 
court,  constituted  of  three  of  the  commissioners. 
*  It  will,  of  course,  be  assumed,  that  all  is  done  by  a 
court  of  record  which  ought  to  be  done,  until  the  con- 
trary is  shown. 

The  commitment  might  either  be  by  any  two  commis- 
sioners or  by  a  subdivision  court.  By  section  7  any  one  or 
more  may  perform  the  duties  formerly  exercised  by  com- 
missioners, but  no  single  commissioner  is  to  have  power 
to  commit.  This  commitment  is,  therefore,  valid,  either 
as  made  by  a  subdivision  court  or  by  two  commissioners; 
and,  if  necessary  to  suppose .  that  it  was  a  subdivision 
court,  it  will  be  assumed  that  the  subdivision  court  was 
properly  constituted. 

The  words  of  section  7  are,  '^  It  shall  and  may  be 
lawful  for  any  one  or  more  of  the  said  six  commissioners 
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to  have^  perform^  and  execute  all  the  powers,  duties^  and        1883. 

authorities  by  any  act  or  acts  of  parliament  now  in  force  ,      — 

^  .^  la  the  matter 

vested  in  commissioners  of  bankrupt,  in  all  respects  as  if  of 

they  or  any  one  or  more  of  them  were  in  every  instance  Smith, 
specially  authorized  and  appointed  for  the  purpose  by  a 
separate  commission;  provided  always,  that  no  single 
commissioner  shall  have  power  to  commit  any  bankrupt 
or  other  person  examined  before  him  otherwise  than  to 
the  care  and  custody  of  a  messenger  or  other,  officer  of 
the  said  court^  to  be  by  him  detained  in  his  custody,  and 
brought  up  before  a  subdivision  court  or  the  Court  of 
Review,  within  three  days  after  such  commitment,  for 
which  purpose  one  of  such  courts  shall  be  forthwith  as- 
sembled, and  to  which  court  such  examination  shall  be 
adjourned." 

If,  therefore,  any  one  commissioner  take  upon  himself 
to  commit,  he  must  adjourn  the  examination  to  a  sub- 
division codrt.  It  is,  however,  more  beneficial  to  the 
prisoner  that  such  a  course  should  not  be  taken,  but  that 
the  examination  should  be  taken,  in  the  first  instance, 
before  a  subdivision  court  or  before  more  than  one  com-, 
missioner,  that  the  prisoner  may  not  be  unnecessarily 
deprived  of  his  liberty  until  a  subdivision  court  should  be 
formed.  The  act  does  not  prevent  a  subdivision  court, 
or  more  than  one  commissioner,  sitting  for  the  purpose 
of  taking  the  examination,  in  the  first  instance;  and  it 
cannot,  therefore,  in  case  of  a  commitment,  be  necessary 
for  the  commitment  to  be  by  one  commissioner  in  the 
first  instance ;  the  words  being  <^  any  one  or  more  ;** 
*^  provided  that  no  single  commissioner  shall  have  power 
to  commit."  If  two  commissioners  have  power  to  *Gom- 
mit^  it  cannot  place  the  prisoner  in  a  worse  situation, 
because  it  appears  that  three  were  present  at  the  exami- 
nation, although  the  third  has  not  signed. 

It  has  been  said,  that  under  the  old  jurisdiction  it 
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In  the  matter 


1833.        required  the  concurrence  of  three  commissioners;  but 
the  present  court  ought  not  to  be  lowered  to  what  the 
of  court  of  commissioner  formerly  were,  for  the  present 

Smith.  court  and  the  court  of  each  single  commissioner  has  all 
the  incidents  of  a  court  of  record,  which  by  the  act  (a) 
it  is  constituted. 

As  to  the  second  objection,  it  is  one  of  great  impor- 
tance, and  if  there  is  any  fair  doubt  the  prisoner  is  cer- 
tainly entided  to  the  b^iefit ;  but  there  is  no  doubt. 

The  objection  is,  that,  because,  under  the  old  law,  it 
was  necessary  to  recite  all  the  proceedings,  to  show  the 
authority  of  the  special  commissioners,  it  is  so  in  this 
case.  And,  assuming  that  it  is  so,  it  appears  upon  this 
warrant  that  the  bankrupt  resided  in  London ;  and,  as 
no  fiat  to  be  executed  elsewhere  can  be  issued  against  a 
London  trader  without  a  special  application,  it  will  be 
assumed  that  the  fiat  issued  to  the  Court  of  Bankruptcy. 
The  warrant  is  entided  <<  In  the  Court  of  Bankruptcy," 
in  which  court  it  states  that  the  bankrupt  <*  appeared 
for  the  purpose  of  being  examined  touching  the  dis- 
covery and  disclosure  of  his  estate^  and  was  duly  sworn.'' 
If  the  fiat  had  not  been  in  the  Court  of  Bankruptcy 
against  this  particular  London  trader,  he  would  not  have 
appeared  before  these  commissioners,  nor  could  be  have 
been  ^<  duly  sworn.'*  That  be  did  appear,  and  submit 
to  the  jurisdiction,  cannot  be  doubted;  and  it  must  be 
inferred  that  he  so  appeared  to  a  fiat  properly  before 
the  Court  of  Bankruptcy. 

It  is  submitted,  therefore,  as  to  the  first  objection, 
that  any  two  or  more  may  commit,  and  that,  if  three 
commissioners  are  present,  a  commitment  by  two  is 
valid ;  and,  as  to  the  second,  that  any  further  recital  is 
not  necessary,  and  that  the  jurisdiction  of  the  commis- 

(tf)  Sect.  2.  ' 
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sioners  sufficiently  appears,  as  tbe  commissioners  could        18S3. 

not  act  under  a  fiat  unless  directed  to  the  Court  of  ,     , 

In  tbe  matter 

Bankruptcy^  and  tbe  bankrupt  appeared  and  did  not  of 

object. 

But  if  this  commitment  should  be  considered  defec- 
tive, it  is  only  in  form,  which  may  be  remedied  under 
6  Geo.  4.  c.  16.  &  39,  which  enables  the  court  or  judge 
before  whom  any  habeas  corpus  is  brought  in  such  cases 
to  reoommit« 

Mr«  BarstaWf  in  reply : — It  is  contended,  that  as  it  does 
not  appear  that  the  bankrupt  objected  to  the  jurisdiction 
he  is  to  be  bound  by  that  omission,  as  it  must  be  in« 
ferred  that  he  would  not  have  submitted  to  this  tribunal 
if  he  had  not  been  satisfied  of  its  jurisdiction.  But  the 
not  objecting  cannot  give  jurisdiction. 

Although  it  is  possible  a  commitment  by  any  two 
commissioners,  or  by  the  majority  of  a  subdivision 
court,  if  properly  constituted,  might  be  valid,  yet  this 
commitment  cannot  be  supported,  as  it  professes  to  be 
by  a  subdivision  court,  but  which  does  not  appear  to 
have  been  formed  in  pursuance  of  the  statute*  As  the 
jurisdiction  is  of  a  limited  nature,  and  only  derived  fi*om 
the  special  provisions  of  the  statute,  all  the  essential 
facts  ought  to  appear.  And,  to  constitute  a  valid  snb« 
division  court,  the  essential  fisicts  are,  that  there  must  be, 
first,  an  examination  before  one  commissioner,  and  ai> 
adjournment  by  him  of  the  examination  to  a  subdivision 
court.  Upon  which  adjournment  the  commissioners 
may  commit  or  not.  If  the  subdivision  court  appeared 
to  have  been  once  duly  formed,  it  might,  perhaps,  be 
difficult  to  contend  that  a  majority  of  the  court  could 
not  commit.  Such  facts  do  not,  however,  appear ;  and 
it  is  admitted,  that  if  one  commissioner  take  upon  him- 
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1833»        self  to  commit  the  further  proceeding  must  be  before 
"~—         a  subdivision  court. 

of  And,  as  to  the  second  objection,  it  is  quite  sufficient 

Smith.  ^  ghow  that  it  is  left  in  uncertainty  whether  this  was  a 
fiat  issued  to  the  Court  of  Bankruptcy,  or,  as  provided 
by  the  statute  (a),  to  other  discreet  persons  elsewhere ; 
and  it  is  admitted  that,  on  special  application,  a  country 
fiat  may  be  issued  against  a  London  trader. 

This  defect  in  die  warrant  is  not  mere  firm,  but  stA^ 
stance,  in  the  want  of  jurisdiction  in  the  persons  com- 
mitting; and  in  ex  parte  M^Gee^  6  Mad,  206,  where  the 
warrant,  by  mistake,  was  dated  the  2d  of  March  instead 
of  the  2d  of  February,  it  was  decided  to  be  a  substantial 
defect,  which  the  Court  refused  to  rectify. 

Upon  these  grounds  the  bankrupt  is  entided  to  be 
SepL  23.     discharged  fix)m  this  commitment. 

Cur.  ad.  VuU, 

Bosanquetj  J.,  communicated  the  following  decision : — 
I  have  conferred  with  the  L.  C.  J.  of  the  Common- 
Pleas  upon  the  points  discussed  in  this  case,  and  we 
are  both  of  opinion,  that  the  commitment  of  the  bank- 
rupt by  two  commissioners  without  the  concurrence  of 
a  third  is  valid,  and  that  their  jurisdiction  sufficiently 
appears  upon  the  warrant  to  have  been  exercised  upon 
a  fiat  in  the  Court  of  Bankruptcy, 

Bankrupt  remanded. 

(a)  1&2W.  4.  c.  56.  8.12. 
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An  act  to  authorize  his  Majesty  to  give  further  powers  to 
the  judges  of  the  Court  of  Bankruptcy^  and  to  direct  the 
times  of^sUting  of  the  judges  arul  commissioners  of  the 
said  court.  [2Sth  August  1833.] 

■ 

Whereas  by  an  act  passed  in  the  seventh  year  of 
the  reign  of  his  late  Majesty  King  George  the  Fourth, 
intituled  ''An  act  to  amend  and  consolidate  the  laws  for  7  g.  4.  c.  57. 
the  relief  of  the  insolvent  debtors  in  JSnglandy"  it  is 
amongst  other  things  enacted,  that  the  court  established 
for  the  relief  of  insolvent  debtors  in  England  shall  be 
'  continued  and  that  the  several  persons  appointed  by  his 
Majesty  to  be  chief  and  other  commissioners  of  the  said 
court  shall  continue  to  be  the  chief  and  other  commis- 
sioners of  the  said  court,  with  all  the  powers,  privileges,  and 
authorities  in  the  said  act  specified  :  and  whereas  by  an  act 
passed  in  the  first  and  second  years  of  the  reign  of  his  present 
Majesty,  intituled  ''An  act  to  establish  a  court  in  bank-  1&2W.4.C. 56. 
niptcy,"  it  is  enacted,  that  it  shall  be  lawful  for  his  Majesty, 
his  heirs  and  successors,  by  a  commission  under  the  great 
seal,  to  appoint  one  person  to  be  the  chief  judge  and  three 
other  persons  to  be  other  judges  of  the  said  last-mentioned 
court :  and  whereas  such  chief  and  other  judges  have  been 
duly  appointed  under  and  by  virtue  of  the  said  act :  and 
whereas  it  has  been  found,  that  consistently  with  the 
vacation  necessarily  allowed  to  the  commissioners  of  the 
first-mentioned  court,  and  with  the  time  occupied  by  them 
while  they  are  on  their  several  circuits,  intervals  occur  in 
their  sittings  during  which  prisoners  who  would  otherwise 
be  entitled  to  their  discharge  cannot  obtain  the  same :  and 
whereas  there  are  not  a  sufficient  number  of  such  commis« 
sioners  to  enable  them  to  extend  their  circuits  to  the 
principality  of  Wales ;  of  all  which  grievances  repeated 
Vol.  I.  [a] 
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His  Majesty 
may  direct  the 
judges*  other 
than  the  chief 
of  the  bankrupt- 
cy court,  to  act 
in  the  insolvent 
debtors  court. 


Such  judges  to 
have  the  same 
powers  as  the 
commisNoners 
of  the  insolvent 
debtors  court. 


Insolvent  court 
empowered  to 
order  prisoners 
to  be  brought 
before  one  of  the 
commissioners 
or  judge  of  the 
court  of  bank- 
ruptcy. 


complaints  have  been  made :  and  whereas  the  basiness  of 
the  said  court  of  bankruptcy  will  allow  time  for  the  judges 
of  the  said  court,  other  than  the  chief,  some  one  or  more  of 
them,  to  discharge  part  of  the  duties  vested  in  the  commis- 
sioners of  the  said  first-mentioned  court:  be  it  enacted, 
that  it  shall  and  may  be  lawful  for  his  Majesty,  his  heirs 
and  successors,  from  time  to  time,  by  commission  under  the 
great  seal  of  Crreat  Britain^  to  authorize  and  direct  the 
judges  of  the  said  court  of  bankruptcy,  other  than  the 
chief  judge,  any  one  or  more  of  them,  to  act  in  the  said 
first-mentioned  court  as  a  commissioner  or  commissioners 
thereof,  at  such  times  and  for  such  purposes  as  may  in  any 
such  commission  be  specified. 

IL  And  be  it  further  enacted,  that  the  said  judge  or 
judges  so  to  be  named  in  the  said  commission  shall  have 
and  may  exercise  all  the  powers,  authorities,  and  privileges, 
whether  in  the  court  house  of  the  said  first-mentioned  court, 
or  upon  tlie  circuit,  or  elsewhere,  which  by  the  said  first- 
recited  act  are  given  to  or  vested  in  the  commissioners  of 
the  said  first-mentioned  court,  or  any  one  or  more  of  them. 

III.  And  be  it  further  enacted,  that  it  shall  and  may  be 
lawful  for  the  said  first-mentioned  court  forthwith,  after 
such  petition  and  schedule  as  are  by  law  required  shall 
have  been  filed  in  the  said  court  by  any  prisoner  lawfully 
entitled  so  to  do,  being  in  any  gaol  within  the  principality 
of  Walesy  to  order  such  prisoner  to  be  brought  before  one 
of  the  commissioners  of  the  said  first-mentioned  court  or 
judges  of  the  said  court  of  bankruptcy  (acting  by  virtue  of 
this  act)  proceeding  on  his  circuit  at  such  assize  or  othef 
town  or  place  within  the  county  or  county  of  a  city  or 
town  wherein  such  gaol  shall  be  situate,  as  may  be  directed 
by  order  of  the  said  first-mentioned  court  in  that  behalf; 
and  the  matters  of  the  petition  of  such  prisoner  shall  be 
heard  by  such  commissioner  or  judge  accordingly,  who  shall 
for  that  purpose  have  and  exercise  all  the  powers,  authori- 
ties, and  privileges  which  are  by  law  now  vested  in  such 
commissioners  severally  on  circuit  in  England;  provided 
always,  that  nothing  herein  contained  shall  be  construed  to 
prevent  the  said  first-mentioned  court  from  ordering  any 


3  &4  GuL.  IV.  Cap.  47.  iii 

such  prisoner  to  be  brought  before  the  justices  of  the  peace 
in  the  said  act  mentioned  in  cases  where  the  said  court  may 
see  fit  so  to  do ;  and  that  the  matters  of  any  such  petition 
may  be  heard  by  such  justices,  and  all  other  proceedings 
had  therein,  in  manner  directed  by  the  said  first-recited 
act. 

IV.  And  be  it  further  enacted,  that  the  clerks  of  the  Clerks  of  the 
peace  for  the  several  counties  within  the  principality  of  SpSitvofWafes 
Wales^  or  their  deputies,  shall  bring  to  the  place  of  hearing  to  bring  to  tlie 
of  any  petition  of  any  such  prisoner  before  such  judge  or  Setiti<Mis,  Uie "^ 
commissioner  the  duplicate  of  petition,  and  schedule,  books,  duplicate  of  pe^ 
papers,  and  writings  lodged  with  him,  as  by  the  said  first-  j^c.  '  "  ^' 
recited  act  the  clerks  of  the  peace  in  England  and  their 

deputies  are  required  to  do  before  the  commissioners  going 
circuits  in  England;  and  that  such  clerks  of  the  peace  in 
Wales^  or  their  deputies,  shall  do  all  such  other  acts  at  the 
times  of  such  hearings,  and  be  entitled  to  such  fees  and 
allowances,  as  are  required  of  or  allowed  to  clerks  of  the 
peace  in  England  and  their  deputies. 

V.  And  be  it  further  enacted,  that  it  shall  and  may  be  Treasury  may 
lawful  for  the  lord  high  treasurer  or  lords  commissioners  ^j''*^  payment 
of  his  Majesty's  treasury  of  the  united  kingdom  of  Great  ezpences  of 
Britain  and  Ireland  for  the  time  being  to  direct  that  such  J"^S^  ^^' 
sum  or  sums  shall  be  paid  as  may  appear  fit  and  necessary 

for  the  defraying  the  travelling  expences  of  such  judge  or 
judges,  with  their  or  his  registrar  or  deputy  registrar,  and 
other  necessary  officers,  in  the  execution  of  their  duties 
under  this  act. 

VL  And  be  it  enacted,  that  it  shall  and  maybe  law-  Court  of  review 
ful  for  the   court  of  review  in  bankruptcy  to  order  and  ™«y  <*»*^©ct  rc- 

*     ^  gistrars  or  de- 

direct  any  one  or  more  of  the  registrars  or  deputy  registrars  puty  registrars 

of  the  said  court  of  bankruptcy  to  attend  any  one  or  more  |JIid  jtldirosr 
of  the  said  judges  in  the  discharge  of  their  duties  under 
this  act,  and  to  give  such  attendance  and  perform  such 
duties  as  the  said  court  of  review  may  by  any  order  direct. 

VII.  And  be  it  further  enacted,  that  it  shall  be  lawful  Powers  given  to 
for  his  Majesty,  his  heirs  and  successors,  by  warrant  under  ^^  ,^^t  to 
his  royal  sign  manual^  from  time  to  time  to  authorize  any  the  court  of 

[a  2]  bankruptcy. 
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one  or  more  judge  or  judges  of  the  said  court  of  bankruptcy 
to  exercise  the  same  jurisdiction  and  powers  in  all  respects 
as  by  the  said  secondly-recited  act  is  and  are  given  to  any 
three  of  such  judges;  and  also  by  any  such  or  the. like 
warrant  to  direct  at  what  times  the  said  court  of  reviewy 
and  the  judges  or  commissioners  of  the  said  court  of  bank- 
ruptcy, and  every  of  them,  shall  respectively  hold  their 
sittings. 
Court  of  review       yill.  And  be  it  further  enacted,  that  it  shall  and  may 
den  u  to  taxing  be  lawful  for  the  said  court  of  review  to  order  that  any 
of  costs.  costs,  which  by  the  said  secondly-recited  act  are  directed 

to  be  taxed  by  one  of  the  masters  of  the  high  court  of 
chancery,  shall  and  may  be  taxed  by  one  of  the  registrars 
or  deputy  registrars  of  the  said  court  of  bankruptcy. 
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An  act  far  the  better  administration  of  justice   in  his 
Majestffs  Privy  Council.  [14fA  August  1833.] 

{As  it  relates  to  Bankruptcies,) 
Two  judges  of        XXVI.  And  be  it  further  enacted,  that  during  the  absence 
the  court  of        of  the  chief  judge  in  bankruptcy  from  the  Court  of  Review 
act  for  the  chief  established  by  virtue  of  an  act  passed  in  the  first  and  second 

judge  rf  the  y^^^  Qf  |,jg  present  Majesty,  intituled  "  An  act  to  establish 
court  of  review     ^  ^  „  «  ,  . 

during  his  at-  a  court  in  bankruptcy,  by  reason  of  his  attendance  at  the 
Sd^Jdicti****^  said  judicial  committee  by  virtue  of  this  act,  any  two  judges 
committee.  of  the  said  court  shall  and  may  form  a  court  of  review  in 

bankruptcy,  and  shall  and  may  make,  do,  and  execute  all 
orders,  acts,  matters,  powers,  and  things  whatsoever  which 
by  virtue  of  the  said  act  the  judges  of  the  said  court  or  any 
three  of  them  are  authorized  to  make,  do,  or  execute,  and 
in  all  respects  whatsoever  as  if  three  of  the  said  judges  were 
present,  except  that  nothing  herein  contained  shall  authorize 
any  two  judges  of  the  said  court  to  hear  and  determine  any 
matter  brought  under  the  review  of  the  said  court  by  way 
of  appeal  from  the  determination  or  decision  of  any  com- 
missioner or  subdivision  court  appointed  by  virtue  of  the 
said  Act. 
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jIn  act  for  the  abolition  qf  fines  and  recoveries^  and  finr 
the  substitution  of  mart  simple  modes  ofasswance, 

l2Sth  August  1833.] 

(As  it  relates  to  Bankruptcies.) 

LV,  And  be  it  further  enacted,  that  after  the  thirty-first  5*P?^  ^^^^ 

,  Baiiknipt  Acty 

Day  of  December  one  thousand  eight  hundred  and  thirty-  6  G.  4.  e.  \6. 
three  so  much  of  an  act  passed  in  the  sixth  year  of  the  reign  "•  ^  J®  ^tL 
of  his  late  Majesty  King  George  the  Fourth,  intituled  ^  An  tail,  but  not  to 
act  to  amend  the  laws  relating  to  bankrupts,"  as  empowers  ®J**?|?-J?  '*T* 
the  commissioners  named  in  any  commission  of  bankrupt  under  a  oom- 
issued  against  a  tenant  in  tail  to  make  sale  of  any  lands,  ^f^j^Ied  on  or 
tenements,  and  hereditaments,  situate  either  in  England  or  before  the  sut 
Ireland^  whereof  such  bankrupt  shall  be  seised  of  any  estate  ^^  ^  rerive' 
tail  in  possession,  reversion,  or  remainder,  and  whereof  no  former  acts, 
reversion  or  remainder  is  in  the  Crown,  the  gift  or  provision 
of  the  Crown,  shall  be  and  the  same  is  hereby  repealed : 
provided  always,  that  such  repeal  shall  not  extend  to  the 
lands,  whatever  the  tenure  may  be,  of  any  person  adjudged 
a  bankrupt  under  any  commission  of  bankrupt,  or  under  any 
fiat  which  in  pursuance  of  the  said  act  of  the  sixth  year  of 
the  reign  of  King  George  the  Fourth,  or  of  any  former  act 
concerning  bankrupts,  or  of  an  act  passed  in  the  first  and 
second  years  of  the  reign  of  his  Majesty  King  William  the 
Fourth,  intituled  '<  An  act  to  establish  a  court  of  bank- 
ruptcy,**  hath  been  or  shall   be  issued  on  or  before  the 
thirty-first  day  of  December  one  thousand  eight  hundred  and 
thirty-three :  provided  also,  that  such  repeal  shall  not  have 
the  effect  of  reviving  in  any  respect  the  acts  repealed  by 
the  said  act  of  the  sixth  year  of  the  reign  of  King  George 
the  Fourth,  or  any  of  them. 

LVI.  And  be  it  further  enacted,  that  any  commissioner  The  commiV 
acting  in  the  execution  of  any  fiat  which  after  the  thirty-  ^*of  an  actual 
first  day   of  December  one  thousand  eight  hundred  and  tenant  in  tail 
thirty-three  shall  be  issued  in  pursuance  of  the  said  act  ,„„(  ^^  ^i,"  ~ 
passed  in  the  first  and  second  years  of  the  reign  of  Kinsr  ^^"^  of  Dec 

18SS  bv  deed 

William  the  Fourth,   under  which   any  person  shall  be  to  dispose  of  tlie 

[aSJ 
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lands  of  th« 
bankrupt  to  a 
purchaaer. 


Commissioner, 
in  case  of  a  te- 
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fee  becoming 
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of  there  being 
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adjudged  a  bankrupt  who  at  the  time  of  issuing  such  fiat, 
or  at  any  time  afterwards^  before  he  shall  have  obtained  his 
certificate,  shall  be  an  actual  tenant  in  tail  of  lands  of  any 
tenure,  shall  by  deed  dispose  of  such  lands  to  a  purchaser 
for  valuable  consideration,  for  the  benefit  of  the  creditors 
of  such  actual  tenant  in  tail,  and  shall  create  by  any  such 
disposition  as  large  an  estate  in  the  lands  disposed  pf  as  the 
actual  tenant  in  tail,  if  he  had  not  become  bankrupt,  could 
have  done  under  this  act  at  the  time  of  such  disposition: 
provided  always,  that  if  at  the  time  of  the  disposition  of 
such  lands,  or  any  of  them,  by  such  commissioner  as  afore- 
said, there  shall  be  a  protector  of  the  settlement  by  which 
the  estate  of  such  actual  tenant  in  tail  in  the  lands  disposed 
of  by  such  commissioner  was  created,  and  the  consent  of 
such  protector  would  have  been  requisite  to  have  enabled 
the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt, 
to  have  disposed  of  such  lands  to  the  full  extent  to  which> 
if  there  had  been  no  such  protector,  he  could  under  this 
act  have  disposed  of  the  same,  and  such  protector  shall  not 
consent  to  the  disposition,  then  and  in  such  case  the  estate 
created  in  such  lands,  or  any  of  them,  by  the  disposition 
of  such  commissioner,  shall  be  as  large  an  estate  as  the 
actual  tenant  in  tail,  if  he  had  not  become  bankrupt,  could 
at  the  time  of  such  disposition  have  created  under  this  act 
in  such  lands  without  the  consent  of  the  protector. 

LVII.  And  be  it  further  enacted,  that  any  commissioner 
acting  in  the  execution  of  any  such  fiat  as  aforesaid  under 
which  any  person  shall  be  adjudged  a  bankrupt  who  at  the 
time  of  issuing  such  fiat,  or  at  any  time  afterwards  before  he 
shall  have  obtained  his  certificate,  shall  be  a  tenant  in  tail 
entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  by  deed 
dispose  of  such  lands  to  a  purchaser  for  valuable  considera* 
tion,  for  the  benefit  of  the  creditors  of  the  person  so  entitled 
as  aforesaid,  provided  at  the  time  of  the  disposition  there 
be  no  protector  of  the  settlement  by  which  the  estate  tail 
converted  into  the  base  fee  was  created ;  and  by  such  dis- 
position the  base  fee  shall  be  enlarged  into  as  large  an 
estate  as  the  same  could  at  the  time  of  such  disposition 
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iiave  been  enlarged  into  under  this  act  by  the  person  so 
entitled  if  he  had  not  become  bankrupt. 

LVIII.  And  be  it  further  enacted,  that  the  commissioner  As  to  the  eon. 
acting  in  the  execution  of  any  such  fiat  as  aforesaid  under  J*"*  ^C***®  ^"^ 

o  ^  ^  ...  tector  in  case  of 

which  a  person  being,  or  before  obtaining  his  certificate  bankruptcy. 

becoming,  an  actual  tenant  in  tail  of  lands  of  any  tenure,  or 

a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure, 

shall  be  adjudged  a  bankrupt,   shall,  if  there  shall  be  a 

protector  of  the  settlement  by  which  the  estate  tail  of  such 

actual  tenant  in  tail,  or  the  estate  tail  converted  into  a  base 

fee  (as  the  case  may  be),  was  created,  stand  in  the  place 

of  such  actual  tenant  in  tail,  or  tenant  in  tail  zo  entitled  as 

aforesaid,  so  far  as  regards  the  consent  of  such  protector ; 

and  the  disposition  of  such  lands,  or  any  of  them,  by  such 

commissioner  as  aforesaid,  if  made  with  the  consent  of  such 

protector,  shall,  whether  such  commissioner  may  have  made 

under  this  act  a  prior  disposition  of  the  same  lands  without 

the  consent  of  such  protector  or  not,  or  whether  a  prior 

sale  or  conveyance  of  the  same  lands  shall  have  been  made 

or  not,  under  the  said  acts  of  the  sixth  year  of  King  Georffe 

the  Fourth  and  the  first  and  second  years  of  King  William 

the  Fourth,  or  either  of  them,  or  any  acts  hereafter  to  be 

passed  concerning  bankrupts,  have  the  same  effect  as  such 

disposition  would  have  had  if  such  actual  tenant  in  tail,  or 

tenant  in  tail  so  entitled  as  aforesaid,  had  not  become 

bankrupt,  and  such  disposition  had  been  made  by  him 

under  this  act,  with  the  consent  of  such  protector ;  and  all 

the  previous  clauses  in  this  act,  in  regard  to  the  consent  of 

the  protector  to  the  disposition  of  a  tenant  in  tail  of  lands 

not  held  by  copy  of  court  roll,  and  in  regard  to  the  time  and 

manner  of  giving  such  consent,  and  in  regard  to  the  inrol- 

ment  of  the  deed  of  consent,  where  such  deed  shall  be 

distinct  from  the  assurance  by  which  the  disposition  of  the 

commissioner  shall  be  effected,  shall,  except  so  far  as  the 

same  may  be  varied  by  the  clause  next  herein-after  con« 

tatned,  apply  to  every  consent  that  may  be  given  by  virtue 

of  this  present  clause. 

[a  4] 
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As  to  the  inroU  LIX.  And  be  it  further  enacted,  that  erery  deed  hj 
mentinchan-     which  any  commissioner  acting  in  the  execution  of  any 

eery  of  the  deed  -^  ,  ,  ,  ^ 

of  d»po«itioii  such  fiat  as  aforesaid  shalU  under  this  act*  dispose  of  lands 
of  freehold         ^^^  i^^jj  |jy  ^^py  Qf  court  roll,  shall  be  void  unless  inroUed 

entiy  on  the  in  his  Majesty's  high  court  of  chancery  within  six  calendar 
the  d^e^^of diB-  months  after  tiie  execution  thereof;  and  every  deed  by 
position  of  copy,  which  any  commissioner  acting  in  the  execution  of  any 
hold  landi;         ^^^^  ^^^  ^  aforesaid  shal],  under  this  act,  dispose  of  lands 

held  by  copy  of  court  roll,  shall  be  entered  on  the  court 
»nd  of  the  deed  rolls  of  the  manor  of  which  the  lands  may  be  parcel;  and 
of  consent  •£>  there  shall  be  a  protector  who  shall  consent  to  the  dis- 

position of  such  lands  held  by  copy  of  court  roll,  and  he 
shall  give  his  consent  by  a  distinct  deed,  the  consent  shall 
be  void  unless  the  deed  of  consent  be  executed  by  the 
protector  either  on  or  at  any  time  before  the  day  on  which 
the  deed  of  disposition  shall  be  executed  by  the  commis- 
sioner ;  and  such  deed  of  consent  shall  be  entered  on  the 
court  rolls ;  and  it  shall  be  imperative  on  the  lord  of  every 
manor  of  which  any  lands  disposed  of  under  this  act  by 
any  such  commissioner  as  aforesaid  may  be  parcel,  or  the 
steward  of  such  lord,  or  the  deputy  of  such  steward,  to  en- 
ter on  the  court  rolls  of  the  manor  every  deed  required  by  this 
present  clause  to  be  entered  on  the  court  rolls,  and  he  shall 
indorse  on  every  deed  so  entered  a  memorandum,  signed  by 
him,  testifying  the  entry  of  the  same  on  the  court  rolls. 
Subsequent  en-    ,    LX.  And  be  it  further  enacted,  that  if  any  commissioner 

bMc^CTcromtcd  ^^^'"S  '^  ^^^  execution  of  any  such  fiat  as  aforesaid  shall, 
by  the  disposi-  under  this  act,  dispose  of  any  lands  of  any  tenure  of  which 
misiioner  ^^®  bankrupt  shall  be  actual  tenant  in  tail,  and  in  conse- 

quence of  there  being  a  protector  of  the  settlement  by 
which  ihe  estate  of  such  actual  tenant  in  tail  was  created, 
and  of  his  not  giving  his  consent,  only  a  base  fee  shall  by 
such  disposition  be  created  in  such  lands,  and  if  at  any 
time  afterwards  during  the  continuance  of  the  base  fee 
there  shall  cease  to  be  a  protector  of  such  settlement^ 
then  and  in  such  case,  and  immediately  thereupon,  such 
base  fee  shall  be  enlarged  into  the  same  estate  into  which 
the  same  could  have  been  enlarged  under  this  act  if  at  the 
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time  of  the  disposition  by  such  commissioner  as  aforesaid 
there  had  been  no  such  protector, 

LXI.  And  be  it  further  enacted,  that  if  a  tenant  in  tail  Enlargement  of 
entitled  to  a  base  fee  in  lands  of  any  tenure  shall  be  ad-  ^^j*^  ^he 
judged  a  bankrupt  at  the  time  when  there  shall  be  a  pro-  saleorconvej- 
tector  of  the  settlement  by  which  the  estate  tail  converted  ^^^  ^j^  ^^^_ 
into  the  base  fee  was  created,  and  if  such  lands  shall  be  rupt  aets. 
sold  or  conveyed  under  the  said  acts  of  the  sixth  year  of 
King  George  the  Fourth  and  the  first  and  second  years  of 
King  William  the  Fourth,  or  either  of  them,  or  any  other 
acts  hereafter  to  be  passed  concerning  bankrupts,  and  if  at 
any  time  afterwards  during  the  continuance  of  the  base  fee 
in  such  lands  there  shall  cease  to  be  a  protector  of  such 
settlement,  then  and  in  such  case,  and  immediately  there- 
upon, the  base  fee  in  such  lands  shall  be  enlarged  into  the 
same  estate  into  which  the  same  could  have  been  enlarged 
under  this  act  if  at  the  time  of  the  adjudication  of  such  bank- 
ruptcy there  had  been  no  such  protector,  and  the  commis- 
sioner acting  in  the  execution  of  the  fiat  under  which  the 
tenant  in  tail  so  entitled  shall  have  been  adjudged  a  bank- 
mpt  had  disposed  of  such  lands  under  this  act. 

LXII.  Provided  always,  and  be  it  further  enacted,  that  A  voidable 
where  an  actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  2J^,  ^f  a  pu" 
tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  chaaer  by  an  ao- 
shall  have  already  created  or  shall  hereafter  create  in  such  ^j  i^^^n^j^y 
lands,  or  any  of  them,  a  voidable  estate  in  favour  of  a  purr  bankrupt,  or  by 
chaser  for  valuable  consideration,  and  such  actual  tenant  entitled  to  a 
in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  shall  be  base  fee  beoom- 

ing  bankrupt^ 

adjudged  a  bankrupt  under  any  such  fiat  as  aforesaid,  and  oonfirmedby 
the  commissioner  actins  in  the  execution  of  such  fiat  shall  the  digpositioo 

.  ,         ,  ,  of  the  commia- 

make  any  disposition  under  this  act  of  the  lands  in  which  sioner,  if  no 
such  voidable  estate  shall  be  created,  or  any  of  them,  then  f"**J^'j^^ 
and  in  such  case,  if  there  shall  be  no  protector  of  the  set-  his  consent,  or 
tlement  by  which  the  estate  tail  of  the  actual  tenant  in  ^  bcTproteol* 
tail,  or  the  estate  tail  converted  into  a  base  fee,  as  the  case  tor;  but  noi- 
may  be,  was  created,  or  being  such  protector  he  shall  ohMeTwiSoui 
consent  to  the  disposition  by  such  commissioner  as  afore-  notioeb 
said,  whether  such  commissioner  may  have  made  under 
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this  act  a  previous  disposition  of  such  lands  or  not^  or 
whether  a  prior  sale  or  conveyance  of  the  same  lands  shall 
have  been  made  or  not  under  the  said  acts  of  the  sixth 
year  of  King  George  the  Fourth  and  the  first  and  second 
years  of  King  WiiUam  the  Fourth,  or  either  of  them,  or 
any  other  acts  hereafVer  to  be  passed  concerning  bank- 
ruptSy  the  disposition  by  such  commissioner  shall  have  the 
effect  of  confirming  such  voidable  estate  in  the  lands 
thereby  disposed  of  to  its  full  extent  as  against  all  persons 
except  those  whose  rights  are  saved  by  this  act ;  and  if  at 
the  time  of  the  disposition  by  such  commissionery  in  the 
case  of  an  actual  tencmt  in  tail,  there  shall  be  a  protector, 
and  such  protector  shall  not  consent  to  the  disposition  by 
such  commissioner,  and  such  actual  tenant  in  tail,  if  he  had 
not  been  adjudged  a  bankrupt,  would  not  without  such 
consent  have  been  capable  under  this  act  of  confirming  the 
voidable  estate  to  its  full  extent,  then  end  in  such  case 
such  disposition  shall  have  the  effect  of  confirming  such 
voidable  estate  so  far  as  such  actual  tenant  in  tail,  if  he 
had  not  been  adjudged  a  bankrupt,  could  at  the  time  of 
such  disposition  have  been  capable  under  this  act  of  con- 
firming the  same  wi^out  such  consent ;  and  if  at  any  time 
after  the  disposition  of  such  lands  by  such  commissioner, 
and  while  only  a  base  fee  shall  be  subsisting  in  such  lands, 
there  shall  cease  to  be  a  protector  of  such  settlement,  and 
such  protector  shall  not  have  consented  to  the  disposition 
by  such  commissioner,  then  and  in  such  case  such  voidable 
estate,  so  far  as  the  same  may  not  have  been  previously 
confirmed,  shall  be  confirmed  to  its  full  extent  as  against 
all  persons  except  those  whose  rights  are  saved  by  this  act ; 
provided  always,  that  if  the  disposition  by  any  such  com- 
missioner as  aforesaid  shall  be  made  to  a  purchaser  for 
valuable  consideration,  who  shall  not  have  express  notice 
of  the  voidable  estate,  then  and  in  such  case  the  voidable 
'  estate  shall  not  be  confirmed  against  such  purchaser  and 
the  persons  claiming  under  him. 
Acts  of  a  bank-  LXIIL  And  be  it  further  enacted,  that  all  acts  and  deeds 
t^^void^ainct  ^^^^  ^^^  executed  by  a  tenant  in  tail  of  lands  of  any  tenure. 


3  &  4  GuL.  IV.  Cap.  74.  xi 

who  shall  be  adjudged  a  bankrupt  under  any  such  fiat  as  any  dispoution 
aforesaid,  and  which  shall  affect  such  lands  or  any  of  them,  ^^^  ^^^  ^^ 

by  the  oommw* 
and  which,  if  he  had  been  seised  of  or  entitled  to  such  sioner. 

lands  in  fee  simple  absolute,  would  haye  been  void  against 

the  assignees  of  th^  bankrupt's  estate,  and  all  persons 

claiming  under  them,  shall  be  void  against  any  disposition 

which  may  be  made  of  such  lands  under  this  act  by  such 

commissioner  as  aforesaid. 

LXIV.  Plrovided  always,  and  be  it  further  enacted,  that.  Subject  to  tbc 
subject  and  without  prejudice  to  the  powers  of  disposition  KJ'',^^^^"  ^ 
given  by  this  act  to  the  commissioner  acting  in  the  exe-  lioner,  and  to 
cation  of  any  such  fiat  as  aforesaid  under  which  a  person  ^J|||^  ^^  ^ 
being,  or  before  obtaining  his  certificate  becoming,  an  actual  bankrupt  te- 
tenant  in  tail  of  lands  of  any  tenure  or  a  tenant  in  tail  entitled  ^^^  ^^udn  his 
to  a  base  fee  in  lands  of  any  tenure  shall  be  adjudged  a  bank**  powen  of  dis- 
rupt, and  also  subject  and  without  prejudice  to  the  estate 
in  such  lands  which  may  be  vested  in  the  assignees  of  the 
bankrupt's  estate,  and  also  subject  and  without  prejudice  to 
the  rights  of  all  persons  claiming  under  the  said  assignees  in 
respect  of  such  lands  or  any  of  them,  such  actual  tenant  in 
tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  shall  have  the 
same  powers  of  disposition  under  this  act  in  regard  to  such 
lands  as  he  would  have  had  if  he  had  not  become  bankrupt. 

LXV.  And  be  it  further  enacted,  that  any  disposition  The  diqxMtioD 
under  this  act  of  lands  of  any  tenure  by  any  commissioner  ^7  ^^  ^omnu*- 

•^  .  sioner  of  the 

acting  in  the  execution  of  any  such  fiat  as  aforesaid  under  lands  of  sbenk* 
which  a  person  being,  or  before  obtaining  his  certificate  I^n^K^^'fth 
becoming,  an  actual  tenant  in  tail  of  such  lands,  or  a  bankrupt  be 
tenant  in  tail  entitled  to  a  base  fee  in  such  lands  shall  be  ^^  ^^^hmin 


aii^udged  a  bankrupt,  shall,  although  the  bankrupt  be  dead  mentioned  the 
at  the  time  of  the  disposition,  be  in  the  foUowing  cases  as  ^^he^     ^ 
valid  and  effectual  as  the  same  would  have  been,  and  have  '^^'^ 
the  same  operation  under  this  act  as  the  same  would  have 
had,  if  the  bankrupt  were  alive ;  (that  is  to  say,)  in  case  at 
the  time  of  the  bankrupt's  decease  there  shall  be  no  pro« 
tector  of  the  settlement  by  which  the  estate  tail  of  the 
actual  tenant  in  tail,  or  the  estate  tail  converted  into  a  base 
(ee^  as  the  case  may  be,  was  created ;  or  in  ca^e  the  bank- 
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rupt  had  been  an  actual  tenant  in  tail  of  such  lands,  and- 
there  shall  at  the  time  of  the  disposition  be  any  issue  in« 
heritable  to  the  estate  tail  of  the  bankrupt  in  such  lands* 
and  either  no  protector  of  the  settlement  by  which  the 
estate  tail  was  created,  or  a  protectq^  of  such  settlement 
who,  in  the  manner  required  by  this  act^  shall  consent  to. 
the  disposition,  or. a  protector  of  such  settlement  who  shall 
not  consent  to  the  disposition;  .or  in  case  the  bankrupt 
had  been  a  tenant  in  tail  entitled  to  a  base  fee  in  such 
lands,  and  there  shall  at  the  time  of  the  disposition  be  any 
issue  who  if  the  base  fee  had  not  been  created  would  have 
been  actual  tenant  in  tail  of  such  lands,  and  either  no  pro- 
tector of  the  settlement  by  which  the  estate  tail  converted 
into  a  base  fee  was  created,  or  a  protector  of  such  settle- 
ment who,  in  the  manner  required  by  this  act,  shall  consent 
to  the  disposition. 
Every  dispoci-  LXVI.  And  be  it  further  enacted,  that  every  disposition 
!l.^"  v?L--^2*™"  which  under  this  act  may  be  made  by  any  commissioner 

imauoner  of  j  j       j 

copyhold  lands  acting  in  the  execution  of  any  such  fiat  as  aforesaid  of 
shaUnot be  lands  held  by  copy  of  court  roll  shall,  in  every  case  in 
equitable  to  have  which  the  estate  of  the  bankrupt  in  such  lands  shall  not  be 

the  nme  opera-  ,  ^         .  .  ^     .      , 

tionasasurren-  merely  an  estate  m  equity,  operate  m  the  same  manner  aa 
der ;  and  the  jf  ^yxiAi  lands  had,  for  the  same  estate  which  shall  have 
such  land  shall  been  acquired  by  the  disposition  by  such  commissioner  as 
have  been  dis-     aforesaid,  been  duly  surrendered  into  the  hands  of  the 

posed  of  may  '' 

daim  to  be  ad-  lord  of  the  manor  of  which  they  may  be  parcel,  to  the  use 
inffthefinK!&c    ®^  *^®  person  to  whom  the  same  shall  have  been  disposed 

of  by  such  commissioner ;  and  the  person  to  whom  the 
lands  shall  have  been  so  disposed  of  by  such  commissioner 
m$iy  claim  to  be  admitted  tenant  of  such  lands,  to  hold  the 
same  by  the  ancient  rents,  customs,  and  services,  in  the 
same  manner  as  if  such  lands  had  been  duly  surrendered 
to  his  use  into  the  hands  of  the  lord  of  the  manor  of  which 
such  lands  may  be  parcel,  and  shall,  upon  being  admitted 
tenant  of  such  lands,  to  hold  the  same  as  aforesaid,  pay  the 
fines,  fees,  and  other  dues  which  could  have  been  law- 
fully demanded  upon  such  admittance  if  such  lands  had, 
for  the  same  estate  which  shall  have  been  acquired  by  the 
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disposition  by  such  commissioner  as  aforesaid,  passed  by 
surrender  into  the  hands  of  the  lord,  to  the  use  of  the 
person  so  admitted. 

LXVII.  And  be  it  further  enacted,  that  the  rents  and   Asugnoes  to  rc- 
profits  of  any  lands  of  which  any  commissioner  acting  in  SelanXof  a 
the  execution  of  any  such  fiat  as  aforesaid  hath  power  to  bankrupt,  of 
make  disposition  under  this  act  shall  in  the  meantime  and  misnoner  has  ' 
until  such  disposition  shall  be  made,  or  until  it  shall  be  power  to  makt 

,.  ,j.         ..  ,„  ,  .,«       disporition,  and 

ascertamed  that  such  disposition  shall  not  be  required  for  to  enforce  oova- 
the  benefit  of  the  creditors  of  the  person  adjudged  bank-  ".■?*?  ■■  '^l^' 

.      ,   .^       ,  .  tided  to  the  re- 

rupt  under  the  fiat,  be  received  by  the  assignees  of  the  version.    This 
estate  of  the  bankrupt,  for  the  benefit  of  his  creditors;  ^JJjf****^^!^ 
and  the  assignees  may  proceed  by  action  of  debt  for  the  lands;  but  as  to 
recovery  of  such  rents  and  profits,  or  may  distrain  for  the  tomichM^e '^ 
same  upon  the  lands  subject  to  the  payment  thereof,  and  commissioner 
in  case  any  action  of  trespass  shall  be  brought  for  taking  2ker  thTbouik. 
any  such  distress  may  plead  thereto  the  general  issue,  and  mp^*s  death. 
give  this  act  or  other  special  matter  in  evidence,  and  also, 
in  case  any  such  distress  shall  be  replevied,  shall  have 
power  to  avow  or  make  cognizance  generally  in  such  man* 
ner  and  form  as  any  landlord  may  now  do  by  virtue  of  the 
statute  made  in  the  eleventh  year  of  the  reign  of  his 
Majesty  King  George  the  Second,  intituled  <<  An  act  for  nG.2.  ci9. 
the  more  effectual  securing  the  payment  of  rents  and  pre- 
venting frauds  by  tenants,*'  or  by  any  other  law  or  statute 
now  in  force  or  hereafter  to  be  made  for  the  more  effec- 
tually recovering  of  rent  in   arrear ;  and  such  assignees, 
and  their  bailifis,  agents,  and  servants,  shall  also  have  all 
such  and  the  same  remedies,  powers,  privileges,  and  ad* 
vantages  of  pleading,  avowing,  and  making  cognizance, 
and  be  entitled  to  the  same  costs  and  damages,  and  the 
«ame  remedies  for  the  recovery  thereof,  as  landlords,  their 
baili%,  agents,  and  servants,  are  now  or  hereafter  may  be 
by  law  entitled  to  have  when  rent  is  in  arrear ;  and  such 
assignees  shall  also  have  the. same  power  and  authority  of 
enforcing  the  observance  of  all  covenants,  conditions,  and 
agreements  in  respect  of  the  lands  of  which  such  commis- 
sioner as  aforesaid  hath  the  power  of  disposition  under  this 


sv- 
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All  the  provi- 
flioat  of  the  sot 
ia  regard  to 
iMnknipts  shall 
apply  to  their 
ianck  in  Ireland. 


Deeds  relating 
to  the  lands  of 
bankrupts  in 
Ireland  to  be 
inroUed  in  the 
oourt  of  chan- 
cery there. 


The  previous 
dauacs,  with 
certain  Yaria* 
lions,  to  apply 


act/and  in  respect  of  the  rents  and  profits  thereof,  aad  df 
entry  into  and  upon  the  same  lands  for  the  nonobservance 
of  any  such  covenant,  condition,  and  agreement,  and  of 
expelling  and  amoving  therefrom  the  tenants  or  other  occu- 
piers thereof,  and  thereby  determining  and  putting  an  end 
to  the  estate  of  the  persons  who  shall  not  have  observed 
Quch  covenants,  conditions,  and  agreements,  as  the  bankrupt 
would  have  had.  in  case  he  had  not  been  adjudged  a  bank- 
rupt: provided  always,  that  this  clause  shall  apply  to  all 
lands  held  by  copy  of  court  roll,  but  shall  only  apply  to 
those  lands  of  any  other  tenure  which  any  commissioner 
acting  in  the  execution  of  any  such  fiat  as  aforesiud  may 
have  power  to  dispose  of  under  this  act  after  the  bankrupt*^ 
decease. 

LXVIII.  And  be  it  further  enacted,  that  all  the  provisions 
in  this  act  contained  for  the  benefit  of  the  creditors  of 
persons  who  under  such  fiats  as  aforesaid  shall  be  adjudged 
bankrupts  after  the  thirty-first  day  o£  December  one  thousmid 
eight  hundred  and  thirty-throe,  and  for  the  confirmation  in 
consequence  of  bankruptcy  of  voidable  estates  created  by 
them,  shall  extend  and  apply  to  the  lands  of  any  tenure 
in  Irdamd  of  such  persons  as  fully  and  efiectually  as  if  this 
act  had  throughout  extended  to  lands  of  any  tenure  in 
Ireland^  saving  always  the  rights  of  the  King's  most 
excellent  Majesty,  his  heirs  and  successors,  to  any  rever- 
sion or  remainder  in  the  Crown  in  lands  in  IrelantL 

LXIX.  Provided  always,  and  be  it  further  enacted,  that 
in  all  cases  of  bankruptcy,  every  deed  of  disposition  under 
this  act  of  lands  in  Ireland  by  any  commissioner  acting  in 
the  execution  of  any  such  fiat  as  aforesaid,  and  also  every 
deed  by  which  the  protector  of  a  settlement  of  lands  in 
Ireland  shall  consent,  shall  be  inroUed  in  his  Majesty's 
high  court  of  chancery  in  Ireland  within  six  calendar 
months  after  the  execution  thereof,  and  not  in  his  M^esty*s 
liigh  court  of  chancery  in  England. 

LXXI.  And  be  it  further  enacted,  that  lands  to  be  sold, 
whether  freehold  or  leasehold,  or  of  any  other  tenure, 
where  the  money  arising  from  the  sale  thereof  shall  be 
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subject  to  be  invested  in  the  purchase  of  lands  to  be  settled*  ^  ^^^  of  any 
so  that  any  person,  if  the  lands  were  purchased,  would  ^]^  ^],ere  the 
have  an  estate  tail  therein,  and  also  money  subject  to  be  purcbaae  money 

•^    ,    ^  is  subject  to  be 

invested  in  the  purchase  of  lands  to  be  settled,  so  that  any  inyested  in  the 

person,  if  the  lands  were  purchased,  would  have  an  estate  P"'?!!*!^  .' 

tail  therein,  shall  for  all  the  purposes  of  this  act  be  treated  tailed,  snd 

as  the  lands  to  be  purchased*  and  be  considered  subject  to  ^biwt^tobe^in* 

the  same  estates  as  the  lands  to  be  purchased  would,  if  Tested  in  like 

purchased,  have  been  actually  subject  to ;  and  all  the  pre-  "'^""^* 

vious  clauses  in  this  act,  so  far  as  circumstances  will  admit, 

shall,  in  the  case  of  the  lands  to  be  sold  as  aforesaid  being 

either  freehold  or  leasehold,  or  of  any  other  tenure,  except 

copy  of  court  roll,  apply  to  such  lands  in  the  same  manner 

as  if  the  lands  to  be  purchased  with  the  money  to  arise 

from  the  sale  thereof  were  directed  to  be  freehold,  and 

were  actually  purchased  and  settled  ;  and  shall,  in  the 

case  of  the  lands  to  be  sold  as  aforesaid  being  held  by 

copy  of  court  roll,  apply  to  such  lands  in  the  same  manner 

as  if  the  lands  to  be  purchased  with  the  money  to  arise 

from  the  sale  thereof  were  directed  to  be  copyhold,  and 

were  actually  purchased  and  settled ;  and  shall,  in  the  case 

of  money  subject  to  be  invested  in  the  purchase  of  lands  to 

be  so  settled  as  aforesaid,  apply  to  such  money  in  the  same 

manner  as  if  such  money  were  directed  to  be  laid  out  in 

the  purchase  of  freehold  lands,  and  such  lands  were  actually 

purchased  and  settled ;  save  and  except  that  in  every  case  ' 

where  under  this  clause  a  disposition  shall  be  to  be  made 

of  leasehold  lands  for  years  absolute  or  determinable,  so 

circumstanced  as  aforesaid,  or  of  money  so  circumstanced 

as  aforesaid,  such  leasehold  lands  or  money  shall,  as  to  the 

person  in  whose  favour  or  for  whose  benefit  the  disposition 

is  to  be  made,  be  treated  as  personal  estate,  and,  except  in 

case  of  bankruptcy,  the  assurance  by  which  the  disposition 

of  such  leasehold  lands  or  money  shall  be  effected  shall  be 

an  assignment  by  deed,  which  shall  have  no  operation  under 

this  act  unless  inroUed  in  his  Majesty's    high  court  of 

chancery  within  six  calendar  months  after  the  execution 

thereof;  and  in  every  case  of  bankruptcy  the  disposition  of 
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such  leasehold  lands  or  money  shall  be  made  by  the  com- 
missioner,  and  completed  by  inrolment  in  the  same  manner 
as  herein*before  required  in  regard  to  lands  not  held  by 
copy  of  court  rolK 
Lands  of  any  LXXII.  And  be  it  further  enacted,  that  so  far  as  regards 

kndlo  be  sold  ^^3^  person  adjudged  a  bankrupt  under  any  such  fiat  as 
where  the  pur-  aforesaidy  the  provisions  of  the  clause  lastly  herein-before 
raUei^fa«  S-  coi^twned  shall,  for  the  benefit  of  the  creditors  of  the  bank- 
vested  in  the  rupt,  apply  to  lands  in  Ireland  to  be  sold,  whether  free- 
Ln&  to  be  en-  ^^^^  ^^  leasehold,  or  of  any  other  tenure,  where  the  money 
tailed,  and  mo-  arising  from  the  sale  tliereof  shall  be  subject  to  be  invested 
oontrol  of  a  ^^  ^^  purchase  of  lands  to  be  settled  so  that  the  bankrupt, 
court  of  equity    if  the  lands  were  purchased,  would  have  an  estate  tail 

in  Ireland,  sub- 

jocttobeinyest-  therein,  and  also  to  money  under  the  control  of  any  court 

in  like  manner,  ^£  equity  in  Irdafid^  Or  of  Or  to  which  any  individuals  as 
to  be  sutgect  to  ^      "^  '' 

this  Act  in  cases  trustees  may  be  possessed  or  entitled  in  Ireland^  and  which 
of  bankruptcy.    ^YiOX  be  subject  to  be  invested  in  the  purchase  of  lands  to 

be  settled  so  that  the  bankrupt,  if  the  lands  were  pur- 
chased, would  have  an  estate  tail  therein,  as  fully  and 
effectually  as  if  this  act  had  throughout  extended  to  Ire- 
kmd  ;  provided  always,  that  every  deed  to  be  executed  by 
any  conunissioner  or  protector,  in  pursuance  of  this  clause, 
in  regard  to  lands  in  Ireland  to  be  so  sold  as  aforesaid, 
shall  be  inroUed  in  his  Majesty's  high  court  of  chancery 
in  Ireland  within  six  calendar  months  after  the  execution 
thereof;  but  every  deed  to  be  executed  by  any  commis- 
sioner or  protector,  in  pursuance  of  this  clause,  in  regard 
to  money  subject  to  be  invested  in  the  purchase  of  lands 
to  be  so  settled  as  aforesaid,  shall  be  inrolled  in  his 
Majesty's  high  court  of  chancery  in  England  within  six 
calendar  months  afler  the  execution  thereof,  and  not  in 
his  Majesty's  high  court  of  chancery  in  Ireland;  saving 
always  the  rights  of  the  King's  most  excellent  Majesty,  his 
heirs  and  successors,  to  any  reversion  or  remainder  in  the 
Crown  in  lands  in  Ireland  to  be  sold. 
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Ante,  269,  286.  308. 


May  22d,  18S2. 

Unto  the  Right  Honourable  the  Lords  of  Council  and 

Session, 

THE  PETITION 

OF 

Alexander  Brymer  Belcher,  Official  Assignee,  and  JoHir 
Bannattne  of  the  Old  Jewry,  London,  Merchant,  and 
Harry  George  Gordon  of  Mincing  Lane,  London, 
Assignees  of  tlie  Estate  and  Effects  of  John  Maberly 
of  Bread  Street,  Cheapside,  in  the  City  of  London,  and 
also  of  John  Street,  Berkeley  Square,  in  the  County  of 
Middlesex,  Banker,  trading  under  the  Firm  of  John 
Maberly  and  Co.,  and  of  Henry  Inglis  and  Alexander 
Donald,  W.  S.,  Mandatories  for  the  said  Assignees ; 

Humbly  Sheweth,  —  That  upon  the  26th  January  last 
a  fiat  in  bankruptcy  was  issued  by  the  Lord  Chancellor, 
directed  to  the  Court  of  Bankruptcy,  against  the  said 
John  Maberly,  trading  as  a  banker  under  the  firm  of  John 
Maberly  and  Company,  under  which  fiat  the  petitioners 
have  been  duly  appointed  assignees  on  Mr.  Maberly's 
estate.  Certificates  of  their  appointment,  issued  in  terms  Act  l  &  2  W»  4« 
of  the  late  Act  establishing  the  Court  of  Bankruptcy,  are  ^'^*  *•  ^^' 
herewith  produced. 

Vol.  L  [b] 
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Mr.  Maberly  had  banking  offices  in  Edinburgh,  Glasgow, 
Dundee,  Montrose,  and  Aberdeen,  as  well  as  in  Bread 
Street,  London,  in  all  of  which  he  carried  on  business  as 
a  banker  under  the  firm  of  John  Maberly  and  Company, 
although  he  had  no  partner  whatever  in  the  banking 
business. 

Upon  the  issuing  of  the  fiat  in  bankruptcy  a  warrant  of 
seizure  was  obtained  from  the  Court  of  Bankruptcy,  in 
terms  of  the  Act  6  Geo.  4,  c.  16,  s.  30,  which  has  been 
duly  backed  by  the  sheriffs  of  the  counties  of  Edinburgh, 
Lanark,  Forfar,  and  Aberdeen ;  and  in  virtue  of  this  war- 
rant the  petitioners  have  been  enabled  to  take  possession 
of  all  the  books,  papers,  and  effects  in  Mr.  Maberly's 
banking  offices  in  Edinburgh,  Glasgow,  Dundee,  Montrose, 
and  Aberdeen.  There  still  remains  a  considerable  part  of 
the  funds  of  the  bankrupt,  of  which  they  have  hitherto 
been  prevented  from  obtaining  possession  in  consequence 
of  certain  interdicts  imposed  on  Mr.  Blyth,  one  of  the  ser- 
vants of  the  bankrupt,  in  whose  possession  they  are,  under 
the  following  circumstances: — 

Mr.  Maberly  suspended  payments  in  London  on  the 
2d  January  last ;  and  by  the  post  of  that  day  he  wrote  to 
Mr.  Blyth,  his  agent  in  Edinburgh,  and  to  his  other  agents 
in  Scotland,  informing  them  of  that  event,  directing  the 
other  agents  to  transmit  the  funds  in  their  hands  to 
Mr.  Blyth,  and  instructing  Mr.  Blyth  to  forward  what  he 
should  so  receive,  along  with  the  funds  in  his  own  hands, 
to  Mr.  Maberly's  banking-office  in  London.  Mr.  Maberly's 
other  agents  in  Scotland  complied  with  this  order  by  imme- 
diately transmitting  the  funds  in  their  hands  to  Mr.  Blyth ; 
but  Mr.  Blyth  did  not  comply  with  the  instructions  given 
to  him,  for  he  retained  both  the  funds  which  were  in  his 
own  hands  and  those  which  he  received  irom  the  other 
agents. 

According  to  an  account  which  has  since  been  rendered 
by  Mr.  Blyth^  there  were  funds  in  his  hands  belonging  to 
Mr.  Maberly  on  the  4th  January  last,  when  he  received 
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Mr.  Maberly'8  letter  intimating  his  suspension  of  payments, 
to  the  amount  of         -        -  -  -    £  3,925    6    6 

From  the  other  agents  Mr.  Blyth  admits 
that  he  received  bank  notes  to  the  amount 
of  .  -         -  -     £2y778    8    4 

Specie       -        -        .        .  8    0    9 

Stamps        -        -        -       -  90  11     6 

2,877    0    7 


Making  the  whole  funds  in  Mr.  Bly th*s  hands  £  6,802    7 

Out  of  these  funds  Mr.  Blyth  claims  reten- 
tion of  a  balance  said  to  be  due  to  him  by 
Mr.  Maberly  on  account,  amounting  to     -    j€4,424<  12 


Leaving 


0 


.    iC  2,377  15    1 
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The  petitioners  do  not  by  any  mean^  admit  the  accu« 
racy  of  Mr.  Blyth*s  accounts,  or  his  claim  of  retention, 
especially  to  the  extent  alleged  by  him ;  but  they  are 
aware  that  these  are  matters  which  require  investigation, 
and  that  these  are  not  proper  subjects  for  discussion  in 
the  present  summary  application.  Supposing,  however, 
that  Mr.  Blyth*s  accounts  are  correct,  and  that  his  claim 
of  retention  is  well  founded^  to  the  full  extent  alleged, 
there  still  remain  in  his  hands  funds  to  the  amount  of 
2,377^  15f.  !(/.,  of  which  the  petitioners  conceive  that  they 
are  entitled  to  obtain  immediate  possession.  Mr.Blyth*s  only 
objection  to  delivering  these  funds  to  them  is,  that  he  has 
been  interpelled  from  parting  with  them  by  certain  inter- 
dicts obtained  by  individuals  after  Mr.  Maberly  suspended 
payments,  but  before  the  petitioners  were  appointed  as- 
signees under  the  fiat  in  bankruptcy.  These  interdicts  are 
as  follows : — 

L  The  National  Bank  of  Scotland  presented  a  bill  of 
suspension  and  interdict,  directed  against  John  Maberly 
and  Company,  and  James  Blyth,  agent  in  Edinburgh  for  the 
said  John  Maberly  and  Company,  stating  that  Hv*  Blyth,. 
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and  Mr.Maberly's  other  agents  in  Scotland,  had  in  their  pos- 
session sundry  notes  of  the  National  Bank,  while,  on  the  other 
hand,  the  National  Bank  held  notes  issued  by  Mr.  Maberly 
under  the  firm  of  John  Maberly  and  Company  ;  that  there 
was  an  understanding  and  agreement  that  the  notes  of  John 
Maberly  and  Company  should  be  exchanged  twice  a  week 
for  the  notes  of  the  National  Bank  of  Scotland;  that  onr 
Friday  the  6th  January  last,  being  one  of  the  exchange 
days,  the  National  Bank  required  Mr.  Blyth,  as  agent  of 
John  Maberly  and  Company,  to  exchange  the  notes  as 
usual,  which  he  refused  to  do ;  and  that  in  consequence  of 
Mr.  Maberly  having  suspended  payments,  the  National 
Bank  now  applied  for  an  interdict  against  Mr.  Blyth  and  aU 
others,  the  agents  of  the,  said  John  Maberly  and  Company, 
in  Scotland,  *<  prohibiting  and  discharging  them  from  re- 
issuing, assigning,  or  parting  with  the  possession  of  all  or 
any  of  the  notes  of  the  National  Bank  of  Scotland  which 
may  be  in  the  possession  of  the  said  John  Maberly  and 
Company,  or  any  of  their  said  agents."  The  National  Bank 
also  applied  for  a  remit  to  the  Judge  Ordinary  to  examine^ 
the  notes  of  that  bank  in^  the  possession  of  John  Maberly 
and  Company,  or  their  agents,  and  to  place  the  same  under 
seal.  Upon  this  bill  of  suspension  and  interdict,  Lord 
Balgray,  Ordinary,  first  appointed  Mr.  Blyth,  or  his  counsel 
or  agent,  to  attend  his  Lordship  to  be  heard  thereon,  and 
Jbii.  7, 1832.      thereafter  pronounced  this  interlocutor :  —  "  The   Lord 

Ordinary  having  resumed  consideration  of  the  bill  of  sus- 
pension and  interdict  at  the  instance  of  the  National  Bank, 
the  interlocutor  pronounced  thereon^  with  what  is  above 
stated  in  the  foregoing  minute ;  in  respect  that  it  appears, 
from  the  Edinburgh  Evening  Courant  of  this  date,  that 
Maberly  and  Company  have  called  a  meeting  of  their  cre- 
ditors to  meet  upon  the  Hth  current,  thereby  acknow- 
ledging that  they  are  unable  to  meet  their  demands ;  and 
in  respect  that  it  is  the  duty  of  Maberly  and  Company, 
and  their  agents,  to  preserve  entire,  and  without  alteration, 
the  whole  funds^  effects,  and  property,  for  behoof  of  all 
whom  it  may  concern ;  therefore,  in  hoc  HaiUy  grants  war- 
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rant  to  the  sheriff-depute  of  Edinburgh  and  his  substitute, 
and  of  the  counties  of  Aberdeen,  Forfar,  and  Lanark^  to 
take  a  special  inventory  of  all  the  notes  issued  by  the 
National  Bank  of  Scotland  in  the  hands  of  Maberly  and 
Company,  or  their  agents,  specifying  their  dates,  numbers, 
and  value,  for  the  purpose  of  ascertaining  and  preserving 
the  same  for  the  behoof  of  all  concerned,  and  that  from  the 
date  of  the  last  exchange,  reserving  entire  to  all  parties 
their  rights  and  interests  in  the  said  notes.*' 

Answers  were  lodged  to  this  bill  in  the  name  of  Mr.Blyth, 
and,  upon  advising  the  same,  Lord  Cringletie,  of  this  date,  Jan.  12, 1832. 
appointed  the  National  Bank  to  give  in  a  minute,  specifying 
the  amount  of  the  notes  which  they  held  of  John  Maberly 
and  Company  ;  and  thereafter  his  Lordship  pronounced  the 
fallowing  interlocutor: — *«  The  Lord  Ordinary  having  re-  Jan.  14, 18S2, 
sumed  consideration  of  this  bill,  with  answers  thereto, 
former  procedure,  and  minute  now  given  in  by  the  chargers, 
in  obedience  to  the  Lord  Ordinary^s  order  of  yesterday*s 
date,  passes  the  bill,  and  continues  the  interdict  to  the  extent 
of  062/.  sterling,  but,  quoad  uUrOy  recals  the  same." 

Against  this  interlocutor  Mr.  Blyth  reclaimed  to  the 
Second  Division  of  the  Court,  who,  of  this  date,  pro-  Feb.11,  isss. 
nounced  the  following  interlocutor,  at  the  suggestion  of 
Mr.  Blyth  :  —  '<  The  Lords  having  heard  counsel  for  the 
parties,  of  consent,  refuse  this  reclaiming  note  for  the  party 
reclaiming,  the  said  James  Blyth  consigning  in  the  Bank 
of  Scotland  the  amount  of  bank  notes  of  the  National 
Bank  of  Scotland  admitted  by  him  to  be  in  his  hands,  and 
amounting  to  208/.  5s, 

In  consequence  of  this  interlocutor  Mr.  Blyth  consigned 
208/.  6s.  in  the  Bank  of  Scotland,  upon  a  deposit  receipt 
payable  to  himself,  which  he  still  holds  in  his  own  pos- 
session, and  which  is  entirely  subject  to  his  control. 

II.  The  Commercial  Bank  of  Scotland,  following  the  ex- 
ample of  the  National  Bank,  presented  a  similar  bill  of 
suspension  and  interdict,  in  which  they  prayed  for  an  inter- 
dict in  the  very  same  terms  as  the  National  Bank ;  and 
Lord  Moncrieff,  of  this  date,  appointed   the  bill  to  be  Jan.  24, 1832. 
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intimated,  and  granted  interdict  in  the  meantime.  His 
Lordship  afterwards  reported  this  bill,  with  answers  for 
Mr.  Blyth,  to  the  Second  Division  of  the  Court,  before 
whom  Mr.  Blytb  had  carried  the  application  of  the  National 
Feb.  11,  1832.     Bank ;  and  at  the  suggestion  of  Mr.  Blytb  their  Lordships 

pronounced  the  following  interlocutor  :  -—  '^  The  Lords 
having  considered  this  bill,  with  the  answers  and  produc- 
tions, and  having  heard  counsel  for  the  parties,  on  report 
of  Lord  Moncrieff,  Ordinary,  of  consent,  pass  the  bill, 
and  continue  the  interdict  to  the  extent  of  2502.  sterling, 
being  the  sum  condescended  on  by  the  Commercial  Bank 
as  the  amount  of  J.  Maberly  and  Co.'s  notes  held  by  them, 
and  direct  the  respondent,  James  Blyth,  to  consign  the 
said  amount  in  the  Bank  of  Scotland.*' 

In  consequence  of  this  interlocutor  Mr.  Blyth  consigned 
250/.  sterling  in  the  Bank  of  Scotland,  upon  a  deposit 
receipt  payable  to  himself,  which  he  still  holds  in  his  own 
possession,  and  which  is  entirely  subject  to  his  control. 

III.  Upon  the  7th  of  January  last,  David  Watson, 
merchant  in  Glasgow,  presented  a  petition  to  the  sheriff 
of  Edinburgh,  setting  forth,  that  on  the  4th  January  last 
he  had  paid  to  Mill  Pellatt,  Mr.  Maberly's  agent  at  Glas- 
gow, 631/.  4«.  3</.,  for  the  purpose  of  being  applied  in 
paying  his  acceptance  to  James  Burt,  due  at  Masterman 
and  Co.'8,  London,  on  the  9th  January ;  that  this  sum 
had  been  remitted  by  Pellatt  to  Mr. Blyth;  and  that,  in 
consequence  of  the  failure  of  Maberly,  Watson  now  prayed 
the  sheriff  to  decern  Mr.  Blyth  either  to  remit  the  said  sum 
to  Masterman  and  Company  of  London,  for  the  purpose  of 
retiring  the  said  bill,  or,  failing  his  doing  so,  to  repeat  and 
pay  back  the  said  sum  to  Watson,  and  in  the  meantime 
to  interdict  Mr.  Blyth  from  away  putting  or  disposing  of  the 
said  money  in  any  way  until  the  future  orders  of  court. 
The  sheriff,  of  the  same  date,  appointed  the  petition  to  be 
answered,  and  in  the  meantime  granted  interdict  as  craved. 

IV.  A  similar  petition  was  at  the  same  time  presented 
to  the  sheriff  of  Edinburgh  by  Peter  Brown  and  Company, 
merchants  in  Glasgow,  setting  forth,  that  ou  the  3d  January 
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they  had  paid  to  Maberly's  agent  in  Glasgow  3021.  2s.  Sd^ 

for  the  purpose  of  being  remitted  to  and  paid  by  Mr.  Blyth 

to  Thomas  Murray,  merchant  in  Leith ;  that  the  said  sum 

was  remitted  to  Mr.  Blyth  accordingly ;  and  in  consequence 

of  Maberly's  failure,  they  prayed  the  sheriff  to  decern 

Mr.  Blyth,  either  to  pay  the  said  sum  to  the  said  Thomas 

Murray,  or  to  repeat  and  pay  back  the  same  to  them,  and 

in  the  meantime  to  interdict  Mr.  Blyth  from  away  putting 

of  the  same  until  the  future  orders  of  court.    The  sheriff  jan.  7, 18S2. 

appointed  this  petition  to  be  answered  by  Mr.  Blyth,  and 

in  the  meantime  granted  interdict,  as  craved. 

V.  Another  petition  was  at  the  same  time  presented  to 
the  sheriff  of  Edinburgh,  in  name  of  Benjamin  Solomon, 
optician,  presently  residing  at  689  North  Frederick  Street, 
Edinburgh,  setting  forth,  that,  on  the  4th  January  last  he 
had  paid  to  Mr.  Blyth,  as  agent  for  Maberly,  185/L,  for  the 
purpose  of  being  transmitted  and  paid  to  Mrs.  Elizabeth 
Solomon,  residing  at  No.  5,  New  Road,  St  George's  East, 
London;  and  in  consequence  of  Maberly's  failure  he 
prayed  the  sheriff  to  decern  Mr.  Blyth,  either  to  remit  the 
said  sum  to  a  responsible  banker  in  London,  for  the  pur* 
pose  of  being  paid  to  Mrs.  Solomon,  or  to  repeat  and  pay 
back  the  same  to  himself,  and  in  the  meantime  to  interdict 
Mr.  Blyth  from  away  putting  or  disposing  thereof  until  the 
future  orders  of  court.  The  sheriff  appointed  this  petition  Jan.  7  1333. 
to  be  answered  by  Mr.  Blyth,  and  in  the  meantime  granted 
interdict,  as  craved. 

VL  Another  petition  was  presented  to  the  sheriff  of 
Edinburgh  by  Robert  Wylie,  wholesale  warehouseman  in 
Glasgow^  setting  forth,  that  on  the  3d  January  last  he 
paid  to  Maberly  s  agent  in  Glasgow  202^  3««,  for  the  pur- 
pose of  retiring  an  acceptance  of  his,  payable  at  Mr.  Ma* 
berly's  office  in  London  on  7th  January ;  that  on  4th 
January  Maberly's  agent  transmitted  a  parcel  to  Mr.  Blyth, 
which  contained  the  same  bank-notes  which  had  been  deli- 
vered by  Wylie  to  the  agent  in  Glasgow ;  and  in  conse- 
quence of  Maberly's  failure  he  prayed  the  sheriff  to  decern 
John  Maberly  and  Company,  and  Mr.  Blyth,  to  restore  to 

[b  4] 
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him  the  said  sum  of  902L  Ss. ;  and  in  the  meantime  to  pra< 

hibit  and  interdict  Mr.  Blyth  from  putting  away  out  of  his 

possession,  or  in  any  way  altering,  the  state  of  the  foresaid 

Jan.  i]»  1832.     parcel  and  contents  thereof.    The  sheriff  appointed  this 

petition  to  be  answered,  and  in  the  meantime  granted 
interdict  as  craved. 

VII.  Another  application  was  presented  to  the  Buerm  oy 
Messrs.  Cunningham  and  Hunter,  hatters  in  Edinburgh^ 
setting  forth,  that  on  the  4th  January  last  they  paid  to 
Mr.  Blyth  305/.  15j.,  for  the  purpose  of  being  remitted  to 
London,  and  paid  to  certain  persons  therein  specified ;  that 
the  money  so  paid  consisted  of  three  100/.  notes  of  Sir 
William  Forbes  and  Company,  five  notes  of  IL  each,  and 
I5s*  in  silver ;  that  Mr.  Maberly  had  suspended  payments, 
and  the  money  had  not  been  so  applied ;  and  that  they  had 
just  learned  that  a  commission  of  bankrupt  had  been  issued 
against  Mr.  Maberly ;  they  therefore  prayed  the  sheriff  to 
decern  Mr.  Blyth,  either  to  remit  the  said  sum  to  a  respon- 
sible banker  or  bankers  in  London,  for  the  purpose  of  being 
applied  as  directed,  or  to  ordain  Mr.  Blyth  to  repeat  and 
pay  back  the  same  to  them,  and  in  the  meantime  to  inter- 
dict him  from  putting  away  or  disposing  of  the  said  sum 
till  the  future  orders  of  court.  The  sheriff  appointed  that 
petition  to  be  answered,  and  in  the  meantime  granted 
interdict  as  craved. 

From  the  foregoing  statement  it  will  be  seen  that  all  the 
above  applications  have  been  presented,  and  that  the  above 
interdicts  granted,  in  the  absence  of  the  petitioners,  and 
indeed  before  they  were  appointed  assignees  on  Mr.  Ma- 
berly's  estate.  The  object  of  all  of  them  is  to  assert  and 
to  obtain  for  the  respective  applicants  a  preference,  to  a 
certain  extent,  over  the  other  creditors  of  the  bankrupt* 
For  this  purpose  the  applications  were  directed,  and  the 
interdicts  obtained  against  Mr.  Blyth,  who  was  the  servant 
of  the  bankrupt,  prohibiting  him  from  parting  with  the 
funds  in  his  hands,  and  craving  that  he  should  be  ordered 
to  pay  back  the  sums  which  these  parties  had  paid  to  him 
and  to  Mr.  Maberly 's  other  agents  in  the  course  of  business. 


TO  EXPARTE  CUNNINGHAM.  xxv 

Whether  or  not  these  parties  have  any  legal  right  of  pre- 
ference the  petitioners  will  not  now  discuss.  Whatever 
this  claim  may  be,  it  will  not  be  affected  by  your  Lordships 
granting  the  prayer  of  this  petition.  The  petitioners,  how« 
ever,  conceive  that  they  are  entitled,  and  indeed  bound,  to 
obtain  possession  of  the  funds  in  the  meantime,  for  the 
benefit  of  all  concerned.  This  is  all  that  they  require;  and 
they  proceed  shortly  to  state  the  grounds  upon  which  their 
application  is  founded :  — 

The  powers  of  the  commissioners  of  the  Court  of  Bank- 
ruptcy in  England  under  fiats  in  bankruptcy  are,  by  the* 
late  act  of  parliament,  identified  with  those  of  the  commis-  Stat  1&2W.4, 
^ioners  of  bankrupt  under  the  statute  6  Geo.  4,  c.  16.  By  ^  ^^' 
the  12th  section  of  this  last  Act  it  is  enacted,  **  that  the  Sect.  12. 
Lord  Chancellor  shall  have  power,  upon  petition  made  to 
him  in  writing  against  any  trader  having  committed  any 
act  of  bankruptcy,  by  any  creditor  or  creditors  of  such 
trader,  by  commission  under  the  great  seal  to  appoint  such 
persons  as  to  him  shall  seem  fit,  who  shall,  by  virtue  of  this 
act  and  of  such  commission,  have  full  power  and  authority 
to  take  such  order  and  direction  with  the  body  of  such 
bankrupt  as  herein-after  mentioned;  as  also  with  all  his 
lands,  tenements,  and  hereditaments,  both  within  this  realm 
and  abroad,  as  well  copy  or  customary  hold  as  freehold, 
which  he  shall  have  in  bis  own  right  before  he  became 
bankrupt ;  as  also  with  all  such  interest  in  any  such  lands, 
tenements,  and  hereditaments  as  such  bankrupt  may  law- 
fully depart  withal,  and  with  all  his  money,  fees,  offices, 
annuities,  goods,  chattels,  wares,  merchandize,  and  debts, 
wheresoever  they  may  be  found  or  known,  and  to  make 
sale  thereof  in  manner  herein-afler  mentioned,  or  otherwise 
*  order  the  same  for  satisfaction  and  payment  of  the  cre- 
ditors of  the  said  bankrupt."  Thus  it  is  the  duty  of  the 
petitioners,  and  they  are  entitled  to  recover,  in  the  mean- 
time, from  all  persons  whatsoever  and  wheresoever,  the  whole 
property  and  effects  of  the  bankrupt ;  and  the  only  question 
is,  whether  the  funds  in  dispute  form  part  of  his  property. 

In  so  far  as  regards  the  notes  of  the  National  and  Com- 
mercial Banks,  this  question  admits  of  no  doubt.     These 
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notes  were  confessedly  the  notes  of  the  bankropt,  and  as 
such  in  possession  of  his  agent,  Mr.  Blyth.  But  these  banks 
state  that  there  was  an  agreement,  understanding,  or  prac« 
tice  of  exchanging  notes  twice  a  week,  which  they  require 
should  be  continued  or  implemented  after  the  bankruptcy. 
This  claim  necessarily  supposes  that  the  property  of  these 
notes  was  in  the  bankrupt  at  the  time  of  his  suspending 
payment,  which  is  all  that  is  necessary  for  the  petitioners 
at  present  to  establish.  The  claim  itself,  no  doubt,  seems 
to  be  abundantly  absurd ;  but  if  these  banks  choose  to  per- 
sist in  it,  they  will  not  be  prevented  from  doing  so  by  your 
Lordships  granting  the  prayer  of  this  petition. 

Again,  in  reference  to  the  claims  of  repetition  made  by 
the  other  parties  by  whom  interdicts  were  obtained,  the 
question  of  property  appears  to  be  equally  plain.  That 
the  money  truly  became  the  property  of  Mr.  Maberly,  by 
being  paid  into  the  banking  offices  for  the  purpose  of  trans- 
mission, seems  perfectly  clear.  Tlie  business  of  the  bank 
was  that  of  exchange  and  transmission.  In  transmitting 
money,  the  bank  never  could  act  upon  the  principle  of 
transmitting  the  ipsum  corpus  of  the  cash  or  notes  deli- 
vered to  them,  but  merely  on  the  principle  of  paying  the 
same  sum,  by  means  of  its  correspondents,  in  the  place  of 
transmission.  It  is  too  clear,  therefore,  to  admit  of  a  ques- 
tion, that  in  every  such  case  the  money  paid  into  such  a 
bank  or  to  its  agents,  for  the  purpose  of  transmission,  be- 
comes immediately  the  property  of  the  bank,  under  an 
obligation  to  pay  the  same  sum  in  the  proper  quarter,  and 
to  the  proper  party.  It  is  of  no  consequence,  therefore,  in 
such  cases,  whether  the  party  who  pays  the  money  can 
specify  and  describe  the  individual  notes  by  which  the 
payment  was  made.  This  does  not  in  the  least  alter  the 
nature  of  the  transaction,  or  prevent  the  property  of  the 
notes  so  paid  or  delivered  from  passing  immediately  to  the 
banker,  who  engages  to  transmit  the  money.  Thus,  sup- 
pose that  the  very  instant  afler  such  payment  was  made 
Mr.  Maberly's  agent  had  paid  away  the  notes  so  delivered 
to  a  third  party  in  the  ordinary  business  of  the  day ;  in 
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such  a  case  it  could  not  be  alleged  that  he  had  done  more 
than  he  was  fully  entitled  to  do  as  acting  for  Mr.  Maberly, 
and  as  vested,  on  his  account,  with  the  dominium  of  the 
notes  so  delivered. 

Now,  if  this  question,  as  to  the  property  of  the  notes,  be 
once  settled  in  the  petitioners'  favour,  they  conceive  them- 
selves entitled,  in  hoc  statu,  to  decline  the  discussion  of  any 
claim  of  mere  preference  over  the  funds  of  the  bankrupt, 
or  any  personal  claim  of  redelivery  of  the  notes  so  paid,  to 
which  the  individuals  in  question  may  conceive  themselves 
entitled.  Whatever  preference  they  may  be  entitled  to, 
whether  over  the  whole  funds  or  over  the  individual  notes 
in  question,  will  not  be  in  the  least  interfered  with  by  the 
petitioners  obtaining  possession  of  the  bankrupt's  whole 
property  for  the  interest  of  all  concerned.  It  cannot  be 
pretended  that  the  interdicts  in  question  have  in  them- 
selves  the  effect  of  creating  such  preference.  Such  right 
of  preference,  if  it  exist  at  all,  must  have  existed  indepen- 
dently of  these  interdicts,  the  only  object  of  which  was  to 
keep  matters  as  they  were  at  the  date  of  the  several  appli- 
cations. But  now  that  the  petitioners,  acting  under  the 
jurisdiction  of  the  Court  of  Bankruptcy  in  England,  have 
been  vested  with  a  paramount  and  exclusive  right  of  pos- 
session in  regard  to  the  matters  of  this  bankruptcy,  deli- 
very to  them  by  Mr.  Blyth  must  have  precisely  the  same 
effect,  in  so  far  as  these  alleged  preferences  are  concerned, 
as  if  he  were  himself  to  retain  the  funds  in  his  own  posses- 
sion, in  compliance  with  the  interdicts. 

That  the  petitioners,  then,  are  entitled  under  the  statute 
to  obtain  possession  of  these  funds,  for  the  benefit  of  all 
concerned,  seems  to  admit  of  no  doubt ;  nor  do  the  inter- 
dicts which  have  been  obtained  present  any  substantial 
obstacle  to  the  granting  of  the  present  petition ;  for,  in  the 
first  place,  these  interdicts  were  granted  in  the  absence  of 
the  petitioners,  and  indeed  before  they  were  appointed 
assignees ;  secondly,  the  object  and  intention  of  these  in- 
terdicts was  only  to  keep  matters  entire,  and  to  prevent  the 
alleged  claims  of  the  applicants  from  being  affected  by 
Mr.  Blyth  g  paying   away,  or  delivering   to  third  parties. 
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particular  notes,  or  the  funds  in  dispute, — which  object  will 
be  fully  attained  if  Mr.  Blyth  be  authorized  to  deliver  these 
funds .  to  the  petitioners,  for  the  benefit  of  all  concerned ; 
and,  thirdly,  since  these  interdicts  were  granted  by  virtue 
of  that  temporary  and  local  jurisdiction  which  the  situation 
of  the  funds  or  residence  of  the  holder  created,  a  super* 
eminent  jurisdiction  has  come  into  existence,  extending 
over  the  whole  property  of  the  bankrupt,  wherever  situated, 
which  every  Court  in  the  United  Empire  is  bound  to  recog- 
nize, and  to  which  the  temporary  orders  or  arrangements 
of  other  jurisdictions  in  that  matter  ought  to  bend. 

May  it  therefore  please  your  Lordships  to  grant 
warrant  for  serving  this  petition  upon  the  said 
James  Blyth,  the  National  Bank  of  Scotland,  the 
Commercial  Bank  of  Scotland,  the  said  David 
Watson,  Peter  Brown  and  Company,  Benjamin 
Solomon,  Robert  Wylie,  and  the  said  Cunningham 
and  Hunter,  and  to  appoint  them  to  answer  the 
same  within  such  short  time  as  your  Lordships 
may  think  fit ;  and  thereafter,  upon  resuming  con- 
sideration thereof,  with  or  without  answers,  to 
decern  and  ordain  the  said  James  Blyth  to  pay 
and  deliver  over  to  the  petitioners,  as  assignees  of 
the  estate  and  effects  of  the  said  John  Maberly, 
the  foresaid  bank-notes  and  other  monies,  amount- 
ing, as  aforesaid,  (after  giving  effect  in  the  mean- 
time to  Mr.  Blyth's  claim  of  retention,)  to  the  sum 
of  2,377/1  IBs.  ld,y  or  to  do  otherwise  in  the  pre- 
mises as  to  your  Lordships  may  seem  proper. 

According  to  justice,  &c. 

H.  J.  Robertson. 


An  Appendix  was  annexed,  containing — 

No.  I. — Certificale  of  appointment  of  Official  Assignee^ 

No.  IL  —  Certificate  of  appointment  of  Assignees, 

No.  IIL —  Warrant  of  Seizure. 


TO  EXPARTfe  CUNNINGHAM. 


XXIX 


if  ' 

Ir 


h  a 

H 

11 


J 

:;iii  :iiii  jiii  ; 

0 

1 

4 

'hi    M\\    Mil    i 

0 

i 

St 

l| 

lljl  11:11  1:11  1 

1 

1 
1 

'Mil    1111°    IN    1 

4                             »            « 

"i 

1 

;iii=  nu   111=  1 

« 

5  ■;       sj^    s-     ill       s 

iiir  Hill  ijir  I 

151 
Ill 


TO  EXPARTE  CUNNINGHAM.  xxxi 


ANSWERS 

FOR 

JAMES    BLYTH. 


The  admission  made  by  the  petitioners  of  the  respon- 
dent's right  of  retention  over  the  funds  in  his  hands,  in 
payment  of  the  debt  due  to  him  by  the  bankrupts,  relieves 
him  of  the  patrimonial  interest  ivhich  he  must  otherwise 
have  had  in  the  decision  of  the  present  question.  But  at 
the  same  time  the  different  legal  proceedings  which  have 
already  taken  place,  and  the  various  interlocutors,  both  of 
the  Court  of  Session  and  of  the  sheriff,  discharging  and 
prohibiting  the  respondent  from  parting  with  these  funds 
to  any  third  party,  place  him  in  a  position  which  obliges 
him,  for  his  own  safety,  to  state  the  circumstances  fully  to 
the  Court,  and  to  shew  the  difficulty  which  exists  to  grant- 
ing the  application  of  the  petitioners  as  it  is  at  present  made. 
The  respondent  will  farther  observe,  that,  in  so  far  as  con- 
sistent with  his  own  safety,  he  is  anxious  and  willing  to 
give  to  the  assignees  every  facility  in  his  power  to  recover 
the  property  of  the  bankrupt. 

Now  it  will  be  recollected  that  the  respondent  was 
appointed  agent  for  John  Maberly  and  Company  in  Edin- 
burgh, and  among  other  arrangements  made  at  the  time 
of  his  accepting  the  agency,  it  was  agreed  that  the  respon- 
dent should  occasionally  make  advances  of  his  own  funds 
for  the  benefit  of  the  establishment,  and  upon  these  ad« 
vances  he  was  to  receive  five  per  cent,  interest.  The 
respondent  had  no  objection  to  this  stipulation,  because  he 
was  aware  that  for  whatever  advances  he  might  be  required 
to  make  he  would  have  a  security  over  the  ftmds  that 
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would  come  into  his  hands  during  the  subsistence  of  the 
banking  establishment,  as  well  as  the  personal  security  of 
the  person  for  whom  he  acted.  Accordingly,  very  soon 
after  the  bank  was  established,  the  respondent  opened  an 
account  in  his  own  name,  in  which  he  credited  himself 
with  the  different  sums  which  he  advanced,  as  well  as 
with  the  interest  due  upon  these  advances,  which  was 
entered  to  his  credit  generally  at  regular  half-yearly 
periods.  Very  soon  after  the  commencement  of  the 
agency  the  advances  of  the  respondent  amounted  to 
4,000/.  They  sometimes  increased  to  the  extent  of  8,000/. 
but  were  never  less  than  the  sum  first  mentioned.  It  will 
be  observed,  that  these  advances  consisted  entirely  of  pay- 
ments made  for  the  pui;pose  of  carrying  on  the  business  of 
the  bank,  or  of  interest  upon  the  sum  due. 

On  Wednesday  the  4th  January  the  respondent  was  a 
creditor  for  disbursements  made  by  him  on  account  of 
Messrs.  Maberly  to  the  extent  of  4,424/.  I2s. 

In  the  afternoon  of  that  day  the  complainer  received  a 
letter  from  Mr.  Maberly,  dated  at  London  the  2d  January, 
informing  him  that  he  had  stopped  payment,  and  desiring 
him  to  close  his  banking  transactions  on  receipt  of  the 
letter,  except  receiving  from  all  the  branches  their  various 
balances,  which  he  was  directed  to  remit  to  London  when 
received,  with  any  balance  he  might  have  in  his  hands. 

The  transactions  of  that  day  had  been  closed  before  the 

receipt  of  this  communication^  and  the  cash,  notes,  bills, 

&c.  in  the  respondent  s  hands  had  been  taken,  according 

to  custom,  to  his  own  house,  and  locked  up  as  usual  in  a 

safe  there ;  and  the  apparently  available  amount  of  cash, 

bills,  &c.  in  the  respondent's   hands   at   this  time  being 

£4,424  12    0    3,925/.  6s,  6d.f  there  was  therefore  a  balance  due  to  him 

s,925    6    6    of  500/.     His  claim  of  retention,  therefore,  would  have 

£499    5    6    more  than  exhausted  all  the  funds  in  his  hands  ;  but  certain 

■"•    remittances  were  made  from  the  different  branches  of  the 

banking  establishment,  which  occasioned  some  difference 

to  arise  upon  the  state   of  these  accounts.     These   re- 
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mittances    created    an    available    balance    in    his    hands 
of  -  -  -  -  -    ^2,876  16    S 

Deduct  balance  due  the  respondent  -  499    5    6 


There  remains        .        -        -    5^2,377  10    9 


This  is  the  sum  which  the  petitioners  are  anxious  to 
obtain  possession  of,  and  now  it  is  necessary  to  consider 
the  difficulties  which  are  in  the  way  of  their  so  doing. 

1st.  There  is  a  bill  of  suspension  and  interdict,  at  the 
instance  of  the  National  Bank  of  Scotland,  praying  the 
Court  for  letters  of  suspension  and  interdict  against  the 
respondent  James  Blyth,  ^'  as  well  as  all  others  the  agents 
of  the  said  John  Maberly  and  Company  in  Scotland,  pro- 
hibiting and  discharging  them  from  re-issuing,  assigning, 
or  parting  with  the  possession  of  all  or  any  of  the  notes  of 
the  National  Bank  of  Scotland  aforesaid  which  may  be  in 
the  possession  of  the  said  John  Maberly  and  Company,  or 
any  of  their  said  agents.*' 

Upon  this  application  Lord  Cringletie  granted  an  inter-  Jan.  14,  isss. 
diet  in  the  following  terms : — '^The  Lord  Ordinary  having 
resumed  consideration  of  this  bill,  with  answers  thereto, 
former  procedure,  and  minute  now  given  in  by  the  chargers, 
in  obedience  to  the  Lord  Ordinary's  order  of  yesterday's 
date,  passes  the  bill,  and  continues  the  interdict  to  the 
extent  of  962/.  sterling ;  quoad  ultra,  recals  the  same." 

The  interlocutor  granting  this  interdict  was  brought 
under  the  review  of  the  Second  Division  of  the  Court  by 
the  respondent. 

2d.  An  interdict  in  similar  terms  was  applied  for  by  the 
Commercial  Bank,  with  which  (the  previous  case  being 
then  before  the  Second  Division)  the  Lord  Ordinary  made 
avizandum  to  them. 

Upon  advising  the  two  cases,  the  respondent's  reclaim- 
ing note  against  the  passing  of  the  bill  at  the  instance  of 
the  National  Bank  was  refused.  The  interdict  at  the 
instance  of  the  Commercial  Bank  was  at  same  time 
passed,  and  the  respondent  was  directed  to  consign  the 
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amount  of  the  notes  of  the  National  Bank  in  his  hands, 
being  -  .  -  .  .  jfiSOS    5    0 

And  amount  of  Commercial  Bank  notes  equal 
to  the  sum  condescended  on  by  that  com- 
pany, as  held  by  them  of  John  Maberly  and 
Company's  notes,  viz.        ...        -    250    0    0 


Together        -         -         -  £4S8    5    0 


These  consignments  have  accordingly  been  made,  and 
reduce  the  balance  stated  in  the  petition  from  2,377t  to 
1,919/:  5s.  9d. 

The  petitioners  say  that  the  deposit  receipts  for  the 
money  so  consigned  are  still  entirely  subject  to  the  control 
of  respondent ;  but  this  is  absurd.  The  money  was  consigned 
in  consequence  of  an  order  of  Court,  and  the  respondent 
would  of  course  be  subjected  in  their  amount,  and  in  the 
punishment  following  upon  a  breach  of  interdict,  were  he 
to  uplift  and  dispose  of  the  contents  of  the  deposit  receipts, 
which  were  taken  by  the  orders  of  Court.  But,  in  addition, 
the  respondent  has  been  obliged  to  find  security  that  these 
receipts  shall  be  forthcoming  when  the  cases  are  brought 
into  Court.  It  is  therefore  quite  evident  that  this  sum  of 
458/.  5s.  must  be  struck  off  the  balance,  of  which  delivery 
is  required  by  the  petitioners,  unless  they  can  obtain  a 
recall  of  these  interdicts,  and  of  the  other  judgments  pro- 
nounced by  the  Court  in  these  separate  actions. 

But  the  question  which  remains  as  to  this  balance  of 
1,919/.  5s.  9d.  is  equally  involved  in  difficulty.  In  the  first 
place,  the  respondent's  right  of  retention  over  it  is  equally 
strong  with  that  over  the  sum  of  4,424/.,  which  the  peti- 
tioners admit  must  be  set  aside,  and  for  this  reason,  the 
larger  sum  is  not  all  composed  of  cash,  but  of  various 
bills  which  never  may  be  retired,  and  some  of  which  are 
decidedly  bad.  But  if  this  turns  out  to  be  the  case,  and  if 
these  bills  are  not  all  paid,  then  it  follows  as  a  necessary 
consequence  that  the  larger  sum  obtained  being  thus 
diminished,  the  claim  of  retention  will  necessarily  extend 
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orer  that  balance  of  1>919^  which  is  now  claimed  by  the 
petitioners.  In  such  circumstances  it  would  not  be  the 
undisputed  property  of  Maberly  or  of  his  estate,  but  would 
remain  in  the  respondent's  hands  in  payment  of  the  debt 
due  to  him. 

But,  Sdly,  This  sum  has  already  been  made  the  subject 
of  various  interdicts.  The  respondent  is  already  involved 
in  five  separate  actions.     The  parties  are  — 

Benjamin  Solomon,  Edinburgh         -  -  ^185    0    0 

Cunningham  and  Hunter,  do.  -  -      305  15    0 

David  Watson,  Glasgow  -  -        -      631     4    3 

Peter  Brown  and  Company,  do.        -         -      302    2    8 
Robert  Wyllie,  do.    -  -        -  -      202    3 
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The  whole  sum  which  remains,  afler  setting  aside  what 
is  necessary  to  meet  thesd  claims,  is  only  293/.  Os,lOd., 
which,  on  the  other  hand,  is  liable  for  the  various  expenses 
to  which  the  respondent  has  been  put  in  the  course  of  these 
multiplied  litigations. 

The  petitioners  would  get  rid  of  the  difficulty  whicli 
arises  from  these  proceedings  in  a  very  short  and  summary 
mode.  They  say  that  the  property  belongs  to  Maberly 
and  Company,  and  therefore  that  they  are  entitled,  under 
the  act  of  parliament  which  they  quote,  to  take  possession 
of  it  at  once.  There  are  two  important  considerations  in 
this  which  they  entirely  overlook.  The  questions  which 
have  been  raised  by  the  different  individuals  who  have 
obtained  the  interdicts  are  questions  of  property.  They 
deny  that  the  sums  which  they  claim  ever  became  die 
property  of  Maberly  and  Company.  They  therefore  deny 
that  state  of  matters,  upon  the  assumption  of  which  tlie 
whole  argument  of  the  petitioners  and  the  merits  of  their 
application  rest.  But,  in  the  next  place,  what  is  to  be- 
come of  the  interdicts  already  granted  by  competent  legal 
authority  ?   The  respondent  is  specially  interdicted  by  the 
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Court  of  Session  and  by  the  Sheriff  Court  from  parting 
with  the  funds  in  his  hands,  whether  they  are  the  property 
of  the  bankrupt  or  of  the  various  interdictors.  Now,  how 
is  it  possible  to  free  the  respondent  from  the  effect  of  these 
interdicts  but  by  having  them  specially  recalled?  It  is 
submitted  that  there  is  no  other  course  of  proceeding; 
because,  if  your  Lordships  were  to  grant  the  prayer  of  the 
present  application,  and  ordain  the  respondent  to  pay  over 
these  funds  to  the  petitioners,  there  would  at  once  be  a 
collision  between  the  different  orders  of  the  Court,  all  of 
which  the  respondent  is  equally  bound  to  obey,  under  the 
pain  of  being  liable  in  a  contempt  of  Court. 

There  is  therefore  a  material  error  in  the  prayer  of  the 
petition  now  before  your  Lordships.  The  petitioners  were 
bound  to  have  prayed  your  Lordships  to  have  recalled  or 
superseded  or  removed,  in  some  manner  or  other^  the  dif- 
ferent orders  interdicting  the  respondent  from  parting  with 
the  funds  in  question.  The  petitioners  have  not  done  so, 
and  therefore  the  present  application  is  really  nothing  more 
than  this,  that  your  Lordships  are  called  upon  to  order  the 
respondent  to  do  that  which  must  necessarily  involve  him 
in  a  contempt  of  Court,  and  force  him  to  disobey  judg- 
ments which  are  not  recalled,  but  which  remain  in  full 
force  and  effect. 

It  humbly  appears  to  the  respondent  that  these  questions 
can  only  be  tried  fairly  in  a  multiplepoinding,  calling  all 
the  different  individuals  into  the  field  to  dispute  their 
preferences;  and  accordingly  such  a  process  has  been 
brought  by  the  respondent,  and  is  now  in  dependence 
before  this  Court. 

In  respect  whereof,  &c. 

£•  Douglas  Sandford. 
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State  referred  to. 

1.  The  balance  (including  stamps  and  bills) 

in  Mr,  Blyth's  hands  on  the  4th  January 

was,  per  account  current     ...  £3^925    6    Q 

2.  The  remittances  from  the  branches,  per 

account  -  .  .  .     2,876  16    S 


Together        .        -  je6,802    2    9 
Sum  due  Mr.  Blyth,  per  account  -     4,424  12    0 

Remains        -         -  ^£2,377  10    9 
There  has  been  consigned  in  the  Com- 
mercial Bank  case     -    jf  250    0    0 
And  in  the  National  Bank 
case        ...  208    5    0 

458    5    0 


jfl,919    5    9 
Interdicts  have  been  granted  by  the 

Sheriff  against  Mr.  Blyth's  parting 

with  the  notes,  or  altering  the  state 

of    the    parcels,    to    the    following 

amounts :  <— 
Solomon  ...  jei85  0  0 
Cunningham  and  Hunter  305  15  0 
Watson  -  .  -  631  4  3 
Brown  and  Company  -  302  2  8 
Wyllie        -  -  -      202    8    0 

1,626    4  11 


Balance        -        -   j£  293    0  10 

Subject  to  the  expenses  incurred  by  Mr.  Blyth  in 
these  various  processes,  and  the  deficiencies  that 
may  arise  upon  the  assets  given  credit  for  in  his 
account.  i 
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ANSWERS 

FOR 

David  Watson»  Drown,  and  Co.»  B.  Solomon,  R.  Wyllie, 
Cunningham  and  Hunter,  and  Davidson  and  Co. 


The  question  raised  by  this  petition  is  undoubtedly  of 
the  utmost  importance  in  judicial  practice  and  international 
law.  The  petitioners  affirm  that  certain  funds  or  effects  are 
the  property  of  John  Maberly,  now  bankrupt.  The  re- 
spondents deny  the  correctness  of  that  statement,  which  is 
unsupported  by  evidence.  In  virtue  of  their  mere  aver- 
ment, and  assuming  the  whole  question  in  dispute,  the 
petitioners  demand  that  your  Lordships  shall  authorize 
them  to  carry  off,  brevi  manu,  the  funds  in  question  to 
London,  leaving  the  respondents,  all  of  whom  are  resident 
in  Scotland,  to  follow  them  thither  to  vindicate  their  right 
to  the  funds  in  dispute. 

Tlie  respondents  humbly  apprehend  they  would  have 
been  entitled  to  be  heard  for  their  interest  in  such  a  case, 
even  if  they  had  not  appeared  till  the  petitioners  had 
applied  for  enforcement  of  the  warrant  under  which  they 
act;  but  undoubtedly  the  respondents  have  this  right, 
seeing  that,  antecedent  to  the  existence  of  the  title  of  the 
petitioners,  the  respondents  had  rendered  the  matter  liti- 
gious. They  are  in  possession  of  interdicts  of  a  competent 
court  prohibiting  the  legal  custodier  of  the  funds  in  ques- 
tion from  parting  with  them.  These  interdicts  must  be 
removed,  either  by  the  judge  who  imposed  them,  or  by  a 
superior  court.  Undoubtedly  your  Lordships  have  that 
power;  whether  it  can  be  exerted  in  the  present  shape 
will  be  afterwards  considered,  if  the  point  can  be  said  to 
require  consideration.  In  the  meanwhile  the  respondents 
shall  state  very  briefly  their  situation,  after  which  they  will 
advert  to  the  legal  authority  and  warrant  on  which  the 
petitioners  found  their  claim.  It  will  then,  it  is  thought.  Be 
found  a  matter  of  no  difficulty  to  dispose  of  this  petition. 
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On  the  evening  of  Saturday,  Slst  December  last,  1831, 
Mr.  John  Maberly  resolved  to  suspend  his  payments.  Next 
day  (being  Sunday)  the  failure  was  not  known  to  the  public, 
but  on  Monday,  2d  January  1832,  the  bankruptcy  was  con- 
fessed and  publicly  known.  It  will  be  observed  that  the 
petitioners  state  the  fact  that  Mr.  Maberly  suspended  his 
payments  in  London  on  the  2d  of  January.  On  the  even- 
ing of  that  day  intelligence  was  dispatched  to  Mr.  Blyth 
and  all  the  other  agents  of  Mr.  Maberly  in  Scotland  an- 
nouncing the  failure.  The  information  reached  Edinburgh 
and  Glasgow  on  Wednesday,  4th  January,  by  four  o'clock 
afternoon.  It  is  believed  that  agents  in  some  other  parts 
of  the  country  had  earlier  information  of  the  failure ;  but 
the  facts  already  stated  seem  sufficient  for  the  disposal  of 
this  case,  viz.  that  the  bankruptcy  was  announced  on  the 
2d  of  January,  and  known  in  Edinburgh  and  Glasgow  on 
Wednesday  the  4th. 

The  case  for  each  of  the  respondents  shall  now  be 
adverted  to. 

Case  of  Mr.  Watson. 

On  Wednesday  the  4th  of  January  Mr.  Watson  delivered 
to  Mills  Pellat,  the  agent  in  Glasgow  for  Mr.  Maberly,  the 
sum  of  631/.  4«.  3c?.,  for  the  purpose  of  being  transmitted  to 
London,  to  meet  there  an  acceptance  of  Mr.  Watson  to  a 
Mr.  James  Burt,  due  at  the  house  of  Masterman  and  Co., 
bankers  in  London,  on  the  9th  of  that  month.  The  sum, 
except  the  fractional  parts,  consisted  of  bank-notes.  The 
money  was  in  consequence  remitted,  as  was  the  practice, 
by  Mr.  Pellat  to  Mr.  James  Blyth,  the  agent  of  Maberly 
in  Edinburgh,  for  the  purpose  of  being  by  him  forwarded 
to  London.  The  identical  notes  paid  in  to  Mr.  Pellat  were 
sent  by  him  to  Mr.  Blyth.  As  the  failure  of  the  London 
house  was  known  in  Edinburgh  before  the  parcel  reached 
this  city,  Mr.  Blyth  never  broke  it  up,  but  allowed  it  to 
remain  in  its  original  state.  The  notes  can  be  iden* 
tified.  The  notes  were  entered  in  a  book  kept  by  Mr.  Pel- 
lat, so  that  the  identification  of  them  is  easy.    In  virtue  of 
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the  sheriff's  interdict,  which  was  granted  on  the  application 
Jan.  7, 1832.      of  Mr.  Watson  against  Mr.  Blyth,  of  this  date,  and  re- 
mains unrecalled,  the  parcel  is  still  in  the  possession  of 
Mr.  Blyth. 

Messrs.  Brown  and  Company, 

On  Tuesday  the  3d  of  January  Messrs.  Brown  and  Com- 
pany lodged  with  Mr.  Mills  Pellat,  Mr.  Maberly's  agent  in 
Glasgow,  S02^  2$.  8dl,  to  be  transmitted  to  Mr.  Blyth,  the 
agent  in  Edinburgh,  to  be  by  him  paid  to  Thomas  Murray, 
agent  in  Leith.  This  money  was  remitted  by  Mr.  Pellat  to 
Mr.  Blyth  in  a  parcel  on  the  4th  of  January.  It  did  not, 
therefore,  reach  Edinburgh  until  the  news  of  the  failure  of 
the  house  in  London  had  been  communicated  to  Mr.  Blyth. 
The  bank-notes  remain  in  the  parcel  in  Mr.  Blyth*s  posses- 
sion, and  can  be  identified.  The  notes,  moreover,  are 
entered  in  the  book  kept  by  Mr.  Pellat.  The  interdict  of 
the  sheriff,  on  the  application  at  Mr.  Brown  and  Company's 
instance,  prohibiting  Mr.  Blyth  from  putting  away  the 
Jan.  7, 1832.      money,  was  obtained  of  this  date. 

Mr.  Solomon's  Case. 

Mr.  Solomon,  on  Wednesday  the  4th  of  January,  gave 
Mr.  Blyth,  the  agent  of  Mr.  Maberly  in  Edinburgh,  185/L 
in  notes,  to  be  transmitted  to  London,  and  paid  there  to 
Mrs.  Elizabeth  Solomon,  residing  at  No.  5,*  New  Road, 
St.  George's  East,  London.  At  this  time,  as  already  stated, 
the  house  in  London  had  stopped  payment,  and  before 
another  post  left  Edinburgh  Mr.  Blyth  received  intimation 
of  the  stoppage  of  the  London  house.  The  money  neither 
was  nor  could  be  transmitted  by  Mr.  Blyth  to  London ;  and, 
in  point  of  fact^  the  identical  notes  remained  in  the  posses^ 
sion  of  Mr.  Blyth.  The  interdict  of  the  sheriff  against 
Mr.  Blyth  parting  with  Mr.  Solomon's  notes  was  granted  of 
Jan.  7, 1832.       this  date. 

Mr.  Robert  Wylie. 

Mr.  Wylie  paid  to  Mr.  Mills  Pellat,  Mr.  Maberly's  agent 
in  Glasgow,  on  Tuesday  the  3d  of  January,  202/.  and  odds 
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in  bank-notes,  to  be  remitted  to  London  for  the  special 
purpose  of  being  applied  to  meet  an  acceptance  due  there 
of  Mr.  Wylie,  made  payable  at  Maberly's  house  to  a 
mercantile  correspondent  on  the  7th  of  that  month.  The 
money  was  received  on  the  footing  that  it  was  to  be  ap- 
plied to  that  purpose.  No  bill  nor  any  sort  of  voucher 
was  given,  nor  was  any  account  of  debit  and  credit  opened 
between  Mr.  Wylie  and  Maberly  and  Co.,  although  it  is 
believed  that,  on  receiving  the  money,  an  entry  was  made 
by  Mr.  Pellat  of  the  sum  thus  received.  On  the  4th, 
Mr.  Pellat  transmitted  in  a  parcel  the  identical  notes  to 
Mr.  Blyth.  On  that  day  Mr.  Pellat  got  notice  of  the  stop- 
page of  the  house  in  London,  and  before  the  parcel  reached 
Edinburgh  by  Mr.  Blyth  received  intimation  of  the  stop- 
page. The  identical  notes  are  in  the  possession  of  Mr. 
Blyth.  The  sheriff's  interdict,  obtained  by  Mr.  Wylie 
against  Mr.  Blyth  parting  with  his  notes,  was  granted  of 
this  date.  Jan.  II,  1832. 

Messrs.  Cunningham  and  Hunter^ 

On  the  4th  of  January,  Messrs.  Cunningham  and  Hunter 
paid  to  Mr.  Blyth  305/.  15«.,  for  the  purpose  of  being  trans- 
mitted to  London,  and  paid  to  certain  parties  there.  The 
money  consisted  of  three  notes,  each  of  100/L,  of  Sir  William 
Forbes,  James  Hunter,  and  Co.,  bankers  in  Edinburgh,  five 
one-pound  notes,  and  \5s.  in  silver.  Mr.  Blyth  did  not 
remit  this  money,  but  has  it  still  in  his  hands.  He  received 
intimation  of  the  failure  of  the  house  in  London  on  the 
very  day  he  got  the  money,  which  he  had  engaged  and 
intended  to  transmit.  The  interdict  of  the  sheriff  in  this 
case  was  granted  of  this  date.  Jsd.  so,  1833« 

Messrs.  Davidson  and  Compafiy, 

On  the  4th  of  January,  Messrs.  Davidson  and  Co.  deli- 
vered to  Robert  Strachan,  agent  in  Dundee  for  Mr.  Ma- 
berly, lOSL  Ss.  9e/.,  to  be  transmitted  to  London,  and  paid 
to  James  Stewart  and  Co.,  and  another  sum  of  72/  6s.  6d.y 
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to  be  transmitted  also  to  London,  and  paid  to  Thomas 
Pearson.  On  the  eyening  of  the  same  day  Mr.  Strachan 
put  the  bank-notes,  giveq  to  him  by  Messrs.  Davidson  and 
Co.,  into  a  sealed  parcel,  which  he  transmitted  to  Mr.  Blyth. 
By  the  time  this  parcel  reached  Mr.  Blyth  the  failure  of 
the  house  in  London  had  been  intimated  to  him.  He 
therefore  retained,  and  still  has  in  his  possession,  the  iden- 
tical notes  which  Davidson  and  Co.  delivered  to  Strachan, 
and  which  Strachan  transmitted  to  Blyth.  The  packet  re- 
mains under  seal.  Intimation  was  made  to  Mr.  Blyth,  that 
Messrs.  Davidson  and  Co.  held  him  responsible  for  their 
money^  and  prohibited  him  from  parting  with  it. 

It  may  be  added,  that  all  these  parties,  respondents,  in- 
cluding Messrs.  Davidson  and  Company,  have  been  con- 
vened along  with  the  petitioners  in  a  process  of  multiple- 
poindlng  before  this  Court,  at  the  instance  of  Mr.  Blyth,  in 
order  to  obtain  a  decision  of  the  question  of  right  to  the 
different  parcels  already  mentioned,  which,  with  a  single 
exception,  remain  fixed  in  the  possession  of  Mr.  Blyth,  in 
consequence  of  the  interdicts  granted  by  a  competent 
court.    They  are  all  in  the  house  of  Mr.  Blyth. 

Passing  over  the  question  of  ultimate  right,  the  respon- 
dents next  humbly  request  attention  to  the  legal  grounds, 
and  the  warrant  on  which  the  present  petition  is  made  to 
rest. 

The  petitioners  found  their  claim  on  a  fiat  in  bankruptcy 
issued  by  the  Lord  Chancellor.  They  say  that  under  the 
fiat  they  have  been  appointed  assignees,  and  that  certifi- 
cates of  their  appointment  have  been  issued,  in  terms  of 
the  late  act  establishing  die  Court  of  Bankruptcy.  The 
petitioners  add,  that  <<  upon  issuing  of  the  fiat  in  bank- 
ruptcy, a  warrant  of  seizure  was  obtained  from  the  Court 
of  Bankruptcy,  in  terms  of  the  act  6th  Geo.  4,  c.  16, 
sect.  SO,  which  has  been  duly  backed  by  the  sheriffii  of 
the  counties  of  Edinburgh,  Lanark,  Forfar,  and  Aberdeen.'* 
It  is  this  warrant  of  seizure  that  the  petitioners  now  call 
upon  your  Lordships  in  a  summary  manner  to  enforce. 
They  seem  not  contented  with  the  warrants  of  all  the 
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sheriffii  now  mentioned,  although  they  do  not  say  that  their 
authority  has  heen  contemned. 

To  avoid  misapprehension,  the  respondents  shall  here 
recite  the  clauses  of  the  statutes  connected  with  the  ques- 
tion, to  which  the  petitioners  appear  to  allude,  so  far  as  the 
seizure  of  effects  is  concerned. 

The  case  then  states  sect.  7  of  1  &  2  W.  4,  and  sect.  12 
of  6  Geo.  4,  c.  16,  and  sects.  27,  28,  29,  and  30. 

The  answer  proceeded  as  follows : — It  will  be  observed, 
that  the  warrant  authorized  to  be  granted  is  mentioned  in 
section  27*  The  object  of  the  warrant  is  to  seize  the  pro- 
perty of  the  bankrupt,  and  nothing  else.  It  is  not  the  object 
of  the  warrant  to  recover  debts  due  to  the  bankrupt,  or  to 
settle  disputed  questions  of  preference  over  sums  or  sub- 
jects* The  mode  of  executing  the  warrant  is  pointed  out 
in  sections  27>  28,  and  29,  in  relation  to  England  and  Ire- 
land. It  is  section  SO  that  regulates  the  mode  of  executing 
the  warrant  in  relation  to  Scotland.  It  is  perfectly  clear, 
that  an  indiscriminate  warrant  of  search  as  to  persons  and 
places  is  not  contemplated.  By  section  27^  the  bankrupt's 
house  and  repositories  may  be  opened  and  searched,  and 
also,  if  in  prison,  his  person  and  other  persons  in  prison 
may  be  searched.  By  section  28,  directions  are  given 
relative  to  Ireland ;  and,  by  section  29,  search-warrants  of 
suspected  places  may  be  obtained  in  England  or  Ireland. 
It  is  evidently  upon  the  30th  section  of  the  statute  that  the 
petitioners  must  rest  their  case,  because  it  is  that  section 
exclusively  that  is  applicable  to  Scotland. 

Now,  it  is  humbly  thought  impossible  to  peruse  sec- 
tion 30  without  being  satisfied  that  it  is  meant  to  be  appli- 
cable, not  only  to  articles  clearly  the  property  of  the  bank- 
rupt, but  also  to  premises  or  repositories  belonging  to  the 
bankrupt  himself.  This  accordingly  is  the  interpretation 
which  has  been  put  upon  the  clause  of  the  statute  by 
English  lawyers.  Mr.  Eden,  in  his  *^  Practical  Treatise  on  p.  69. 
the  Bankrupt  Law,  as  amended  by  the  New  Act  6  Geo.  4, 
c.  IG.**  says,  <'  By  the  30th  section  a  mode  of  seizing  the 
bankrupt's  property  in  Scotland  is  provided,  similar  to  that 
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given  by  the  27th  and  28th  sections,  but  it  does  not  extend 
to  a  power  of  search  or  seizure  in  any  premises  not  belong- 
ing to  the  bankrupt." 

But  perhaps  it  will  be  thought  a  better  practical  com- 
mentary on  the  import  of  the  statute  to  refer  to  the  terms 
of  the  warrant  of  seizure  founded  on,  annexed  to  the  peti- 
tion. The  original  is  a  printed  document,  with  blanks  filled 
up  in  manuscript.  It  may  therefore  be  considered  as  framed 
according  to  an  established  rule  or  style.  The  warrant 
bears,  ^'  These  are  therefore,  by  virtue  of  the  said  fiat  and 
the  statute  in  such  case  made  and  provided,  to  will  and 
require,  authorize  and  empower  you,  and  every  one  of  you 
to  whom  this  warrant  is  directed,  forthwith  to  enter  into 
and  upon  the  house  and  houses  of  him  the  said  John 
Maberly,  and  also  in  all  other  place  and  places  belonging 
to  him  the  said  John  Maberly,  where  any  of  his  goods  are 
or  are  suspected  to  be ;  you  shall  seize  all  the  ready  money, 
jewels,  plate,  household  stuff,  goods,  merchandize,  books 
of  accounts,  and  all  other  things  whatsoever  belonging  to 
him  the  said  John  Maberly ;  and  such  things  as  you  shall 
so  seize  you  shall  cause  to  be  inventoried,  and  the  same 
you  shall  return  to  me  with  all  convenient  speed;  and 
what  you  shall  so  seize  you  shall  safely  detain  and  keep  in 
your  possession  until  I  shall  give  you  orders  for  the  disposal 
thereof;  and  in  case  of  resistance,  or  of  not  having  the  key 
or  keys  of  any  door  or  lock  belonging  to  him  thie  said  John 
Maberly,  where  any  of  his  goods  are  or  are  suspected  to 
be,  you  shall  break  open,  or  cause  the  same  to  be  broken 
open,  for  the  better  execution  of  this  warrant.** 

By  this  warrant  the  messenger  is  authorized  to  enter 
into  and  upon  the  house  or  houses  of  the  bankrupt,  and  in 
all  other  place  and  places  belonging  to  him  the  said  John 
Maberly.  In  short,  it  is  only  to  Maberly*s  own  premises 
that  the  warrant  extends.  It  does  not  extend  to  the  houses 
of  mercantile  men  and  others  who  may  have  accepted 
of  mandates  to  act  for  him  as  bis  agents.  Effects  left  in  a 
bankrupt's  house  are  liable  to  spoliation  after  bankruptcy, 
because  the  owner  may  be  in  gaol,  or  may  have  absconded. 
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or  he  may  be  an  object  of  suspicion.  It  is,  therefore,  held 
necessary  that  such  effects  shall  be  placed  under  public 
protection.  But  the  case  is  totally  different  where  effects 
are  in  the  custody  of  responsible  persons,  whom  the  law 
can  at  all  times  reach,  and  compel  to  make  forthcoming 
what  is  due  to  the  creditors.  This,  at  least,  is  the  legal 
arrangement  with  regard  to  Scotland.  # 

Nay,  if  Mr.  Blyth  were  in  England  he  could  not  be  com- 
pelled by  a  warrant  of  the  commissioners  summarily  to 
deliver  over  funds  in  his  custody.  He  could  only,  by  the 
3Sd  section  of  the  statute,  be  brought  forward  for  exami- 
nation, and  to  exhibit  the  documents  requisite  in  verification 
of  his  statements. 

In  the  meanwhile  it  is  hoped  that  enough  has  been  said 
to  enable  your  Lordships  to  dispose  without  difficulty  of 
the  present  petition.  It  is  the  warrant  already  recited,  and 
that  alone,  which  the  petitioners  ostensibly  call  upon  the 
Court  to  enforce.  The  foundation  of  the  application  is  the 
production  of  this  warrant  of  the  commissioners,  in  refer- 
ence to  which  it  is  alleged  that  the  requisites  of  the  statute 
6  Geo.  4,  c  16,  have  been  observed.  The  respondents  do 
not  consider  it  necessary  to  go  critically  to  work  with  the 
petitioners,  as  to  whether  they  have  or  have  not  complied 
with  the  requisites  of  the  statute,  to  entitle  them  to  carry 
into  execution  in  Scotland  the  warrant  of  seizure.  Their 
objection  is,  tliat  the  petitioners  shall  not  be  permitted  to 
obtain  the  execution  of  a  warrant  or  decree  of  a  nature 
totally  different  from  that  which  they  hold,  and  which  they 
ostensibly  seek  to  be  enforced*  The  petitioners  have  pro- 
duced certificates  of  the  appointment  of  the  assignees. 
They  have,  moreover,  produced  the  warrant  of  a  commis- 
sioner^  as  already  recited,  to  enter  upon  the  premises  of  the 
bankrupt,  and  take  possession  of  his  property  there.  They 
produce  the  affidavit  of  the  solicitors  with  the  seal  of  the 
lord  mayor,  before  whom  the  affidavit  is  made.  There  is 
likewise  the  oath  of  the  messenger,  or  rather  of  the  assist- 
ant^ Thomas  Layton,  who  appears  to  have  brought  the 
warrant  to  Scotland  to  be  executed ;  and  there  is  the  oath 
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of  identity  of  this  messenger;  and,  finally,  there  is  the 
backing  or  concurrence  of  the  sheriff  of  Edinburgh  to  the 
execution  of  the  warrant.  The  respondents  will  allow  that 
the  petitioners  have  complied  with  all  the  forms  of  the 
statutes.  The  statute  of  6  Geo.  4<.  points  out  the  nature 
and  extent  of  the  warrant,  and  broad  and  powerful  it  is. 
The  statute,  moreover,  points  out  what  is  necessary  to  be 
done  to  entitle  it  to  be  put  in  execution  in  Scotland.  It  is 
to  be  backed  or  indorsed  by  the  judge  ordinary  or  by  a 
justice  of  the  peace  in  Scotland.  It  has  been  so  backed 
by  the  sheriff  of  the  county  of  Edinburgh,  which  authorizes 
its  being  put  in  execution  within  the  county  of  Edinburgh. 
This  backing  or  indorsation  is  all  that  the  law  of  Scotland 
can  give.  The  statute  of  6  Geo.  4.  requires  and  authorizes 
no  more,  and  therefore  no  more  can  be  given. 

It  is  only  necessary  to  look  to  the  terms  of  the  warrant 
which  the  petitioners  produce  and  found  on,  and  to  the 
terms  of  the  prayer  of  the  present  petition,  to  be  satisfied 
of  the  gross  irregularity  of  the  present  application  to  your 
Lordships.  They  say  they  have  got  a  warrant  from  a  Court 
of  Bankruptcy  in  England,  which  warrant  the  petitioners 
are  at  pains  to  prove  is  conceived,  and  has  been  followed 
out,  in  terms  pointed  out  by  a  particular  act  of  parliament. 
To  execute  this  warrant  in  Scotland  they  plead,  moreover, 
that  they  have  got  the  sanction  of  the  Judge  Ordinary,  as 
required  by  the  statute.  If  an  application  was  necessary 
or  competent  to  the  Court  of  Session,  all  the  petitioners 
should  have  asked  was,  to  have  this  warrant  backed  by  the 
Supreme  Court ;  and  this,  it  is  believed,  they  did  at  one 
time  demand,  but  it  was  too  plainly  incompetent  to  be 
granted.  Now,  under  the  pretence  of  being  in  possession 
of  a  statutory  warrant,  they  ask  a  warrant  or  a  decree  of  a 
totally  different  nature.  They  have  got  a  warrant  to  search 
the  premises  of  Mr.  Maberly,  if  he  any  has  in  the  county 
of  Edinburgh,  and  take  possession  of  whatever  property 
may  be  found  therein  belonging  to  the  bankrupt.  They 
find,  it  is  presumed,  that  Mr.  Maberly  has  no  premises  in 
Scotland,  or,  if  he  have  any  such,  that  there  is  no  property 
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of  his  situated  in  Scotland.  Tliey  resolve,  however,  to 
carry  something  by  their  motion;  and  with  the  greatest 
coolness  they  turn  round  and  say  to  the  Supreme  Court  of 
Scotland,  *^  Here  is  a  Mr.  James  Blyth,  who,  if  he  has  not 
property  belonging  to  the  bankrupt,  is  at  least  a  debtor  to 
him,  and  a  summary  warrant  or  decree  is  asked  to  compel 
Mr.  Blyth  to  hand  over  or  to  pay  the  funds  or  debt  alleged 
to  be  in  his  hands  or  due  by  him.  With  the  same  propriety 
the  petitioners  might  crave  a  summary  warrant  against  any 
man  in  Scotland  who  happened  to  be  regarded  by  them  as 
debtor  to  Maberly  and  Company. 

In  one  word^  the  respondents  submit  that  the  prayer  of 
this  petition  cannot  be  granted.  The  Court  of  Session  will 
decide  whether  the  funds  in  Mr.  Blyth*s  hands  belong  to 
the  bankrupt  estate  of  John  Maberly  or  not;  but  your 
Lordships  can  only  do  so  according  to  the  forms  established 
by  the  law  of  Scotland.  The  petitioners,  founding  upon  a 
remedy  provided  by  special  statute,  must  adhere  to  the 
form  of  proceeding  fixed  by  the  statute.  The  present 
petition  is  no  part  of  that  form. 

The  present  petition  is  not  only  incompetent  under  the 
statutes  relied  on,  but  it  is,  if  possible,  still  more  obviously 
incompetent  under  the  ordinary  forms  of  the  law  of  Scot- 
land. The  respondents  apprehend  that  certain  funds  in  the 
possession  of  Mr.  Blyth  are  their  property.  They  apply  by 
petitions  to  a  competent  court,  the  sheriff  of  the  county  in 
which  he  resides  claiming  the  funds,  and  in  the  meantime 
obtain  interdicts,  prohibiting  Mr.  Blyth  from  putting  away 
the  funds  claimed.  If  the  petitioners  apprehend  they  have 
the  better  claim  to  these  funds  the  law  is  open.  They 
might  answer  the  petitions,  or  they  might  do  what  Mr.Bl3rth 
has  done,  viz.  raise  a  process  of  multiplepoinding  in  the 
Supreme  Court,  and  then  advocate  the  application  to  the 
sheriff  ob  contingentiam.  But  manifestly  the  procedure  now 
attempted  by  summary  petition  is  utterly  incompetent. 

Holding  it  to  be  clear  that  this  petition  is  incompetent, 
because  unauthorized  by  the  statutes  relied  on,  it  seems  out 
of  place  to  trouble  your  Lordships  with  any  remarks  on  the 
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ultimate  merita  of  the  question  at  issue  between  the  parties ; 
and,  accordingly,  very  little  shall  be  said  on  that  matter, 
and  that  only  for  the  purpose  of  shewing  that  the  respon- 
dents do  not  plead  legal  forms  without  a  conviction  that 
they  have  substantial  justice  on  their  side. 

1.  It  will  be  recollected  that  the  whole  of  the  deposits 
took  place  after  Maberly's  bankruptcy.     Such  a  deposit 
would  not  have  carried  the  money  to  the  assignees  even  if 
it  had  taken  place  before  the  bankruptcy,  if  the  bankruptcy 
was  contemplated,   but  where  the  money  was  deposited 
subsequently  the  case  seems  clear.    The  fact  of  the  bank- 
ruptcy of  Maberly  and  Company  prior  to  the  date  of  the 
money  being  put  into  the  hands  of  their  agent  cannot  be 
disputed,  and  is  of  itself  sufRclent  to  entitle  the  respondents 
to  an  order  for  restitution.     There  was  here  an  attempt  to 
make  a  mutual  contract ;  but  the  general  rule  is,  that  from 
the  moment  of  bankruptcy  all  transactions  cease  to  take 
effect,  upon  the  obvious  principle  that  the  one  party  is  both 
in  fact  and  in  law  unable  to  perform  his  part  of  the  con- 
tract, and  that,  on  the  other  hand,  the  party  contracting 
with  him  has  acted  in  ignorance,  and  under  such  error  as 
destroyed  the  essentials  of  the  contract.    Previous  to  the 
introduction  of  the  English  doctrine  of  stoppage  in  transitu, 
it  was  universally  held,  at  least  in  Scotland,  that  all  trans- 
actions which  took  place  within  three  days  prior  to  the 
public  bankruptcy  were  unavailing,  and  that  the  party  was 
entitled  to  restitution.     This  was  rested  upon  constructive 
fraud,  without  imputing  to  the  bankrupt  any  moral  delin- 
quency.   It  came,  however,  to  be  supposed  that  this  rule 
encroached  somewhat  on  the  general  principle  of  the  bank- 
rupt law  —  that  all  those  who  have  transacted  with  the 
bankrupt  on  the  footing  of  credit  prior  to  the  bankruptcy 
should  stand  in  pari  casu ;  and  therefore  the  rule,  so  far 
as  reg^ded  the  three  days,  was  superseded  by  the  intro- 
duction of  the  doctrine  and  the  remedy  of  stoppage  in 
transitu.     But  the  rule  still  remains  effectual  in  so  far  as 
relates  to  transactions  entered  into  posterior  to  the  bank- 
1  Bell,  245.        ruptcy.    Mr.  Bell,  after  tracing  the  history  of  this  part  of 

the  law,  says,  "  But,  from  the  moment  the  final  resolution 
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is  taken  to  abandon  every  thing  *  cedere  foro/  the  bankrupt 
acts  fraudulently  in  entering  into  contracts."  And  again 
he  says,  that  if,  •*  instead  of  being  merely  insolvent,  and  I^*  247. 
still  finding  it  possible^  with  fair  hopes  of  success,  to  con- 
tinue  the  struggle,  the  buyer,  when  actually  bankrupt, 
shall,  without  disclosing  his  condition,  enter  into  a  bargain, 
he  is  guilty  of  a  fraud,  which  will  entitle  the  seller  to 
restitution."  The  respondents  impute  no  moral  fraud,  but 
they  maintain  that,  in  point  of  law,  there  was  such  a  fraud 
as  to  entitle  them  to  restitution,  even  supposing  the  trans- 
action had  been  one  implying  credit.  If  Maberly  and 
Company  had  been  bankers  in  Scotland,  and  had  taken  the 
money  from  the  respondents  when  they  were  in  the  know- 
ledge of  their  own  bankruptcy,  they  would  have  been 
guilty  both  of  a  moral  and  of  a  legal  fraud.  But  as,  from  the 
accidental  circumstance  of  carrying  on  business  in  Scotland 
by  means  of  an  agent,  he  and  they  may  be  exonerated  from 
moral  blame,  still  the  legal  ground  of  constructive  fraud 
remains.  And  Mr.  Bell  justly  states,  that,  to  the  effect  of 
restitution,  this  species  of  fraud,  as  well  as  every  other  sort 
of  fraud,  is  good  against  <<  general  creditors,"  and  entitles 
the  party  to  restitution. 

2.  Another  view  may  be  taken  of  the  effect  of  fraud 
in  relation  to  such  a  case,  viz.  that  it  affects  the  present 
petitioners. 

Let  it  be  supposed  that,  afler  leaving  instructions  on 
Sunday,  1st  January  1832,  to  declare  his  bankruptcy  on 
the  following  day,  Mr.  John  Maberly  had  departed  by  the 
mail  or  other  coach  for  Scotland,  and  had  arrived  before 
the  mail  of  Wednesday  the  ^th  ;  let  it  farther  be  supposed 
thaty  concealing  his  bankruptcy,  or  rather  pretending  he 
was  perfectly  solvent,  and  able  and  willing  to  fulfil  all  the 
commissions  transmitted  to  Mr.  Blyth,  and  that,  under  this, 
or  some  other  pretence^  he  had  got  hold  of  the  different 
parcels  of  notes ;  nay,  let  it  be  supposed  that  each  of  the 
respondents  had  stood  by  and  assented,  or  even  with  his 
own  hands  delivered  the  parcels  to  Maberly ;  still  it  is  clear 
that  such  a  fraudulent  proceeding  would  have  transferred 
no  property  to  his  assignees.     "  Property  obtained  by  «t 

Vol.  I.  [d] 
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AiohiUldon      trader  by  fraud  will  not  pass  to  hiB  astignees  upon  his 
^kruptcy,       bankruptcy,  but  will  still  remain  the  property  of  the  party 

defrauded.  Where  a  trader  by  false  pretences  obtained  a 
bill  of  exchange  from  J.  £U  and  his  assignees,  upon  his 
bankruptcy,  received  the  amount,  it  wa»  holden  that  this 
was  to  be  deemed  money  bad  and  receiyed  by  the  assignees 
to  J.  S.'s  use,  Harrison  v.  Walker  et  al.,  Peake,  111.  See 
Kieman  v.  Johnson  et  al.,  1  Stark.  109 ;  Willis  v.  Freeman, 
12  East,  656*  So,  where  a  trader  obtained  several  bills  of 
exchange  from  J.  S.  under  a  fraudulent  representation  that 
a  security  he  had  given  him  (which  was  in  fact  void)  was 
an  ample  security;  on  the  next  day  the  trader,  having 
resolved  to  stop  payment,  informed  J.  S.  that  he  repented 
of  what  he  had  done,  and  had  sent  express  to  stop  the  bills, 
and  that  he  would  return  them ;  in  three  days  afterwards 
he  committed  an  act  of  bankruptcy,  and  afterwards  re- 
turned to  J.  S*  all  the  bills  but  one,  which  had  been  dis- 
counted, and  he  returned  him  a  portion  of  the  bank-notes 
received  upon  the  discount  of  that  one.  The  assignees 
having  brought  trover  to  recover  the  amount  of  the  bills 
and  bank-notes,  the  Court  held,  that  having  been  obtained 
by  the  bankrupt  from  J.  S.  by  a  criminal  fraud,  they  did 
not  vest  in  the  assignees,  and  that  J.  S»  had  therefore 
a  right  to  retain  them.  Gladstone  v.  Hadwen,  1  M.  and  S., 
517." 

The  inference  is  plain  :  the  petitioners  here  claim  what 
their  author  neither  did  acquire  nor  even  enixa  voluntate 
could  have  acq^iired.  Nay,  by  this  petition  they  attempt 
to  commit  the  culpable  act  of  taking  without  value  what 
their  author  and  his  former  agents  were  too  honest  to 
attempt  to  take  or  keep  when  they  became  aware  that  their 
agency  had  become  extinct  before  they  touched  the  effects 
in  question. 

3.  For  is  it  not  plain  that  from  Monday  2d  to  Wednesday 
4th  January  the  parties  in  Edinburgh,  Glasgow,  and  Dundee 
were  actipg  under  error?  Pellat  and  Blyth  believed  they 
were  agents  for  Maberly,  holding  mandates  from  him.  The 
respondents  also  entertained  that  notion ;  but  the  whofe  was 
a  mistake,  the  mandates  had  been  extinguished  by  bank- 
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ruptcy»  and  what  occurred  under  this  manifest  error  could 
bind  no  party.  The  agents,  being  no  longer  mandatories  of 
Maberly,  could  acquire  nothing  to  him,  and  could  bind  him 
for  nothing.  On  discovery  of  the  error  every  thing  neces- 
sarily reverted  to  the  condition,  in  point  jd£  right,  in  which 
matters  stood  at  the  hour  of  admitted  bankruptcy,  which 
is  the  decease  or  extinction  of  mercantile  life  or  status* 

4.  The  respondents,  upon  anotlier  ground^  conceive  they 
are  entitled  to  restitution.  The  money  was  put  into  the 
hands  of  Maberly's  agent  for  a  special  purpose.  The  agents 
are  bound  ad  factum  prestandum,  and  being,  at  the  moment 
they  took  the  money,  unable  to  perform  their  part  of  the 
contract,  restitution  ought  to  follow.  Mr.  Bell  says,  tliat  i  Bell,  270. 
**  the  general  rule  is,  that,  where  a  banker  fails  possessed 
of  his  customers'  property  distinguishable  from  his  own,  it 
does  not  pass  to  his  creditors,  but  may  be  vindicated  by  the 
true  owner,  subject  to  such  liens  as  the  banker  may  have 
over  it."  And  again,  that  **  when  a  bill  is  sent  to  a  banker,  lb.  S7i.  * 
not  for  discount,  but  for  a  special  purpose,  as  for  the  pur- 
pose of  negotiation,  or  to  get  payment,  the  banker  is  a  mere 
agent,  and  the  bill,  being  distinguishable,  is  the  property  of 
the  principal.*'  In  support  of  these  and  other  similar  pro- 
positions Mr.  Bell  quotes  numerous  autliorities. 

On  the  whole,  without  entering  into  farther  discussion  on 
these  merits,  it  is  sufficient  to  say,  that  the  present  petition 
must  of  necessity  be  refused  by  your  Lordships  as  incom- 
petent, because  inconsistent  with  the  judicial  forms  of  the 
law  of  Scotland,  and  unsupported  by  the  statutory  author 
rity  on  which  it  is  made  to  rest. 

In  respect  whereof,  &c. 

Ro.  FoRSYTir, 
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ANSWERS 

For  the  Commercial  Bank  of  Scotland  aod  the 
National  Bank  of  Scotland. 


The  respondents  do  not  understand  the  form  of  process 
which  is  here  adopted  by  the  assignees.  They  yirtually, 
though  not  in  direct  terms,  pray  your  Lordships  to  recall 
interdicts  which  have  been  already  imposed,  and  to  dismiss 
processes  of  suspension  which  are  now  in  dependence 
before  the  other  division  of  the  Court.  This  is  the  plain 
and  undisguised  object  of  the  present  petition,  and  it  well 
deserves  the  consideration  of  the  Court  how  far  such  a  pro- 
ceeding is  competent,  or  ought  to  be  entertained.  It  is 
quite  possible  that  the  interdicts  which  have  been  awarded, 
after  full  consideration,  by  the  second  division  of  the  Court, 
may  be  recalled  upon  the  discussion  of  the  letters  of  sus-^ 
pension ;  and  it  is  open  to  the  assignees  to  appear,  if  tliey 
think  proper,  in  the  process  of  multiplepoinding  which  has 
been  raised  by  Mr.  Blyth,  and  to  claim  the  delivery  of  the 
notes  in  question,  as  forming  part  of  the  property  of 
Maberly  and  Company,  though  it  is  maintained  by  the  re- 
spondents  that  they  belong  to  them.  But  it  is  surely  a  new 
form  of  process  to  apply  by  petition  to  the  Court  to  have  an 
action  of  suspension  dismissed,  and  an  interdict  recalled, 
without  the  merits  either  of  the  suspension  or  of  the  interdict 
being  at  all  considered.  Yet  this  is  substantially  what  your 
Lordships  are  here  called  upon  to  do.  For  if  your  Lordships 
were  to  grant  the  prayer  of  the  present  petition,  and  to 
compel  Mr.  Blyth  to  deh'ver  up  to  the  petitioners  the  bank- 
notes which  he  has  been  interdicted  by  the  other  division 
of  the  Court  from  parting  with  till  the  processes  of  sus- 
pension shall  be  discussed,  it  is  quite  clear  that  you  ought* 
in  point  of  form  and  regularity,  to  recall  the  interdicjts,  and 
to  dismiss  the  processes  of  suspension  which  now  depend 
before  the  other  division  of  the  Court.  If  the  prayer  of 
the  present  petition  were  to  be  granted,  in  so  far  as  relates 
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to  the  present  respondents,  it  is  quite  clear  that  the  inter- 
dicts would  be  recalled,  and  the  processes  of  suspension 
rendered  nugatory ;  and  there  can  be  no  reason  why  your 
Lordships  should  grant  any  warrant  which  shall  defeat  the 
interdicts  and  render  nugatory  the  processes  already  men- 
tioned, and  why  you  should  not  expressly,  and  per  saltum, 
recall  these  interdicts  and  dismiss  these  processes*  If  it  be 
said  that  your  Lordships  have  no  power  to  interfere  with 
proceedings  which  depend  before  the  other  division  of  the 
Court,  that  plainly  goes  to  the  competency  of  the  present 
application;  for  your  Lordships  will  never  do  that  indi- 
rectly which  you  could  not  do  in  the  most  open  and  direct 
manner:  nevertheless,  nothing  can  be  clearer  than  that  the 
sole  object  of  the  present  application  is  to  prevail  with 
your  Lordships  to  dismiss  the  processes  of  suspensioo  and 
interdict  which  depend  before  the  other  division  of  the 
Court,  without  allowing  their  merits  to  be  discussed.  But 
perhaps  it  will  be  right  to  explain  more  fully  tlie  procedure 
which  has  already  taken  place,  so  that  the  objection  of  the 
respondents  to  the  present  application,  both  in  regard  to 
its  competency  and  its  merits,  may  be  properly  understood. 
The  respondents  know  nothing  of  the  business  which 
Mr.  John  Maberly  is  said  to  have  carried  on  in  London 
under  the  firm  of  John  Maberly  and  Company;  but  in 
Scotland  a  considerable  business  was  carried  on  in  Edin- 
burgh, Glasgow,  Dundee,  Montrose,  and  Aberdeen,  by  a 
company  who  traded  under  the  firm  of  Maberly  and  Com- 
pany. Mr.  John  Maberly  was  the  loading  partner  of  this 
company,  but  who  his  partners  were,  or  whether  he  had 
any,  the  respondents  do  not  know.  This  company  issued 
notes  which  were  payable  in  London,  and  which,  therefore, 
could  have  little  or  no  circulation  in  Scotland.  The  re- 
spondents would  have  declined  to  take  these  notes,  had  it 
not  been  for  an  arrangement  which  was  entered  into  with 
Maberly  and  Company,  whereby  the  parties  mutually 
agreed  to  be  receivers  of  each  other's  notes,  and  to  hold 
the  same  for  the  behoof  of  each  other,  and  to  exchange  the 
notes  so  taken  by  them  regularly  twice  a  week.     Upon  the 
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faitli  of  this  agreement  the  reftpondents  took  the  notes  of 
Maberly  and  Company,  while  Maberlj  and  Company  took 
the  notes  of  the  respondents.  Each  party  held  the  notes 
so  taken  for-  the  behoof  of  the  other,  to  whom  they  be- 
longed, and  twice  a  week  regular  exchanges  and  settle- 
ments were  made  on  this  footing.  But  upon  the  6th  January 
last,  after  all  the  notes  belonging  to  the  respondents  in  the 
hands  of  Maberly  and  Company  had  been  tied  up  and  laid 
aside  for  the  purpose  of  exchange^  which  should  have 
taken  place  on  the  Tuesday,  had  not  Monday  been  a  holi- 
day, and  the  respondents  had  taken  a  variety  of  the  notes 
of  Maberly  and  Company  upon  the  faith  of  the  agreement 
now  mentioned,  Mr.  Blyth,  their  agent,  refused  to  exchange 
them  with  the  notes  of  the  respondents  which  had  been 
taken  by  Maberly  and  Company.  This  appeared  to  the 
respondents  to  be  a  fraudulent  breach  of  agreement ;  and 
the  National  Bank,  who  had  taken  notes  of  Maberly  and 
Company  to  the  amount  of  962/.  on  the  faith  of  that  agree* 
ment,  applied  by  bill  of  suspension  and  interdict  to  prevent 
their  notes,  to  the  same  amount,  which  had  been  taken  by 
Maberly  and  Company,  from  being  put  away,  or  mixed  up 
with  the  funds  of  Maberly  and  Company.  Lord  Balgray 
pronounced  the  interlocutor  of  the  7th  January  1832,  quoted 
in  the  petition.  Afterwards,  answers  having  been  put  in  to 
the  bill  of  suspension  and  interdict,  Lord  Cringletie  passed 
the  bill  of  suspension,  and  continued  the  interdict  to  the 
extent  of  the  foresaid  sum  of  962/. 

Mr.  Blyth  reclaimed  to  the  Inner  House  of  the  second 
division  against  this  interlocutor ;  and  having  stated  that  he 
had  in  his  hands,  as  agent  for  Maberly  and  Company,  notes 
of  the  National  Bank  to  the  extent  of  only  208/.  5«.,  his 
reclaiming  note  was  refused,  and  he  was  authorized  to  con- 
sign these  notes  (which  had  been  previously  sealed  up 
under  the  warrant  of  the  Lord  Ordinary)  in  the  Bank  of 
Scotland. 

Similar  proceedings  were  adopted  at  the  instance  of  the 
Commercial  Bank.  Lord  Moncrieff  reported  to  the  second 
division  of  the  Court  the  bill  of  suspension  and  answers  in 
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this  case,  and  the  Court  ai^er  full  consideratioii  passed  the 
bill,  and  continued  the  interdict  to  the  extent  of  2501^ 
being  the  amount  of  the  notes  of  Maberly  and  Company 
held  by  the  Commercial  Bank ;  and  Mr.  Blyth  was  directed 
to  consign  these  notes  in  the  Bank  of  Scotland. 

The  respondents  were  somewhat  surprised  to  find  that 
Mr.  Blyth,  instead  of  consigning  their  notes  with  the  Bank 
of  Scotland,  in  terms  of  the  interlocutor  of  Court,  had 
deposited  them  in  his  own  name.  The  respondents  would 
have  complained  to  the  Court  upon  this  subject,  had  not 
the  agent  for  Mr.  Blyth  given  his  personal  guarantee  that 
the  interests  of  the  banks  would  not  be  injured  by  the 
terms  in  which  the  depositation  had  been  made. 

llie  letters  of  suspension  and  interdict  in  both  cases 
have  been  expede,  and  the  days  of  citation  are  now  run- 
ning ;  and  as  soon  as  they  have  elapsed  both  processes  will 
be  enrolled,  in  terms  of  the  act  of  parliament,  before  the 
second  division  of  the  Court,  unless  your  Lordships  shall, 
by  granting  the  prayer  of  the  present  petition,  recal  the 
interdicts,  and  virtually  dismiss  these  processes. 

In  the  meantime  Mr.  Blyth  has  raised  an  action  of  muU 
tiplepoinding  for  ascertaining  the  rights  of  all  parties  to 
the  funds,  as  well  those  still  in  his  own  hands  as  those 
lodged  in  the  Bank  of  Scotland,  as  already  mentioned^ 
These  funds,  it  is  believed,  amount  to  nearly  7,000/.  And, 
with  great  submission,  if  the  petitioners  have  any  right  to 
the  whole  or  any  part  of  these  funds,  they  ought  to  appear 
in  the  process  of  multiplepoinding,  where  full  effect  will  be 
given  to  all  the  just  rights  of  the  several  parties. 

The  petitioners  say  they  do  not  mean  to  discuss  whether 
the  respondents  have  any  legal  right  of  preference  over  the 
notes  claimed  by  them.  They  say  that  this  claim  of  pre- 
ference, if  it  be  well  founded,  will  not  be  affected  by  grant- 
ing the  prayer  of  their  petition,  and  by  finding  that  these 
notes  are  the  property  of  Maberly  and  Company.  How 
this  should  be  said,  the  respondents  cannot  understand. 
The  very  question  which  is  raised  by  the  processes  of  sus- 
pension and  interdict  is,  Whether  these  notes  form  the 
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property  of  Maberly  and  Company  or  of  the  respondents* 
Under  the  agreement  between  Maberly  and  Company  and 
the  respondents,  each  of  these  parties  acted  merely  as 
agents  or  receivers  for  each  other,  in  regard  to  their  re- 
spective notes;  and  though  they  might  have  abused  the 
trust  reposed  in  them,  no  right  of  property  passed  to  either 
party  in  the  notes  of  the  other  by  merely  taking  these 
notes  under  the  agreement  now  referred  to,  as  agents  or 
receivers.  The  respondents,  therefore,  deny  that  Maberly 
and  Company  have  any  right  of  property  in  the  notes  now 
in  question ;  and  so  far  from  "  their  claim  necessarily  sup- 
posing that  tlie  property  of  these  notes  was  in  Maberly  and 
Company  at  the  time  of  their  suspending  payment,**  the 
processes  of  suspension  and  interdict  proceed  upon  the 
very  opposite  assumption.  These  processes  assume  that 
tliese  notes  are  not  the  property  of  Maberly  and  Company, 
but  of  the  respondents  ;  and  the  object  of  these  processes 
is  to  prevent  Maberly  and  Company,  or  their  agents,  who 
happen  to  have  had  the  accidental  possession  of  property 
which  the  respondents  maintain  belongs  to  them,  from 
parting  with  this  property  to  the  injury  of  the  respondents. 
The  very  question  raised  by  the  processes  of  suspension 
and  interdict  relates  to  the  property  of  the  notes  now  in 
dispute.  The  respondents  maintain  that  these  notes  are 
their  property,  though  they  happened  to  be  in  the  hands 
of  Maberly  and  Company,  or  their  agent  Mr.  Blyth ;  and 
if  the  respondents  be  right  in  maintaining  this,  it  would 
surely  be  very  strange  if  these  notes  should  be  ordered  to 
be  delivered  up  to  the  assignees  of  Maberly  and  Company, 
as  being  their  property.  This  is  the  very  question  raised 
by  the  processes  of  suspension  and  interdict ;  and  it  would 
be  very  strange  if  your  Lordships,  without  permitting  this 
question  to  be  discussed  in  the  regular  form,  shall,  per 
saltum,  decide  it  against  the  respondents.  They  do  not 
intend  at  present,  nor  do  they  conceive  that  it  would  be 
competent  here,  to  discuss  the  effect  of  the  agreement 
made  with  Maberly  and  Company,  whereby  the  notes  in 
question  were  made  their  property  upon  being  taken  by 
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Maberly  and  Company.    This  can  only  be  discussed,  either 
-satisfactorily  or  competently,  in  the  processes  of  suspen* 
sion.     The  only  question  which  can  at  present  be  compe- 
tently  decided  is.  Whether  those  notes  which  the  respon- 
^ents  have  claimed  as  their  property,  and  in  support  of 
which  claim  they  have  raised  the  processes  of  suspension 
and  interdict  already  mentioned,  can  notwithstanding,  and 
before  this  point  has  been  decided  in  the  regular  process* 
be  adjudged  by  your  Lordships  to  belong  to  Maberly  and 
Company.    It  is  impossible,  with  deference,  that  any  thing 
so  irregular  and  unjust  can  take  place.    The  claim  of  the 
respondents  may,  upon  discussion,  be  found  to  be  ground-  * 
less,  but  surely  it  is  entitled  to  be  heard  and  discussed  in 
the  usual  form;  and  at  all  events  the  respondents  must 
protest  against  the  assumption  on  which  the  petitioners 
rest  their  present  demand,  namely,  that  the  notes  in  ques- 
tion **  were  confessedly  the  property  of  the  bankrupts 
when  they  suspended  payment."     This  is  the  very  point 
which  the  respondents  dispute  in  their  processes  of  sus- 
pension ;  and  if  it  be  assumed,  on  the  other  hand,  according 
to  the  argument  of  the  respondents,  that  these  notes  are 
their  property,  then  how  unjust  would  it  be  to  ordain  them 
to  be  delivered  to  the  petitioners  ? 

As  it  is  denied  that  these  notes  form  any  part  of  the 
property  of  Maberly  and  Company,  the  foundation  upon 
which  the  petitioners  rest  their  claim  is  subverted.  This 
point  will  be  discussed  and  ascertained  in  the  processes  of 
suspension  or  of  multiplepoinding  ;  and  if  it  should  ever  be 
decided  that  the  notes  in  question  are  the  property  of 
Maberly  and  Company,  and  that  the  claims  of  the  respon- 
dents are  groundless,  it  will  then  be  time  enough  for  the 
petitioners  to  make  such  an  application  as  the  present. 

The  respondents  must  observe  in  passing,  that  they  can* 
not  admit  that  the  statutes  founded  on  by  the  petitionerf 
have  such  a  sweeping  effect  as  they  contend  for,  even  where 
the  property  shall  be  admitted  to  belong  to  the  bankrupts. 
It  cannot  be  conceded  that  preferable  creditors  are  bound 
in  all  circumstances  to  allow  property  belonging  to  the 
bankrupts,  over  which  they  hold  claims  of  lien  or  hypothec^ 
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to  be  taken  away  before  theite  clainiB  are  made  effiectaal. 
Is  it  meant  to  be  maintained  that  the  landlord's  hypothec 
ought  to  be  disregarded,  and  that  he  would  be  obliged  to 
allow  the  property  over  which  his  right  extended  to  be 
carried  to  England,  because,  as  the  petitioners  say,  he 
might  follow  it,  and  there  make  any  claim  of  preference  to 
which  his  rights  as  a  landlord  may  entitle  him  ?  It  would 
deserve  serious  consideration  before  such  effect  could  be 
given  to  the  statutes  founded  on  by  the  petitioners. 

The  respondents,  however,  have  no  interest  in  disputing 
the  right  of  the  petitioners  to  claim  all  the  admitted  pro- 
perty of  Maberly  and  Company  wherever  they  can  find  it; 
but  surely  that  will  never  entitle  them  to  claim  property  as 
belonging  to  Maberly  and  Company  where  this  is  denied* 
and  where  a  regular  process  has  been  raised  for  the  very 
purpose  of  trying  whether  this  property  belongs  to  Maberly 
and  Company  or  not. 

The  respondents  cannot  help  observing,  that  the  right  of 
retention  which  the  petitioners  seem  to  concede  to  be 
competent  to  Mr.  Blyth  for  the  debt  owing  to  him  by 
Maberly  and  Company,  is  somewhat  inconsistent  with  the 
general  doctrine  which  seems  to  be  maintained  in  their 
petition.  The  undoubted  property  of  Maberly  and  Com- 
pany is  allowed  to  be  retained  by  Mr.  Blyth  on  account 
of  his  claims  against  his  employers ;  and  it  is  somewhat 
strange  that  the  petitioners  should  so  strongly  insist  for 
delivery  of  property,  as  belonging  to  Maberly  and  Com- 
pany, which  the  respondents  deny  to  belong  to  that  Com* 
pany,  and  maintain  belongs  to  themselves. 

The  respondents  do  not  understand  what  the  warrant  of 
seizure  has  to  do  with  this  application,  or  how  it  can  be 
founded  on  by  the  petitioners.  It  is  not  addressed  to  the 
petitioners,  nor  do  they  seem  to  be  in  any  way  connected 
with  it.  No  deed  of  assignment  in  their  favour  has  been 
produced ;  and  even  assuming  that  their  appointment  as 
assignees  gives  them,  under  the  late  statute,  a  right  to  all 
the  personal  estate  of  the  bankrupts  without  any  deed  of 
assignment,  still  the  evidence  of  their  appointment  as  as- 
signees, contained  in  the  appendix  to  the  petition,  is  not 
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that  required  by  the  late  statute.  By  this  statute  it  is 
enacted,  "  that  a  certificate  of  the  appointment  of  such  l  &  s  W.  4. 
assignees,  purporting  to  be  under  the  seal  of  the  said  Court 
of  Bankruptcy,  shall  be  received  as  evidence  of  such  ap« 
pointmentin  all  courts  and  places  whatever."  Now,  the 
certificates  produced  by  the  petitioners  do  not  purport  to 
be  under  the  seal  of  the  said  Court  of  Bankruptcy ;  and  it 
is  humbly  submittedy  that  on  this  ground  alone  the  peti- 
tioners have  shown  no  sufficient  title  to  present  any  such 
application  as  that  n«w  in  question. 

In  answer,  therefore,  to  this  petition,  so  far  as  the  pre- 
sent respondents  are  concerned,  they  humbly  submit,  in 
the  first  place,  that  the  petitioners  have  shown  no  title  to 
be  recognized  as  the  assignees  of  Maberly  and  Company, 
or  to  make  the  present  application.  Secondly,  that  the 
notes  in  question  are  not  the  property  of  Maberly  and 
Company,  but  of  the  respondents.  Thirdly,  that  regular 
processes  being  now  in  dependence  before  the  other  divi- 
sion of  the  Court,  founded  on  this  right  of  property,  it  is 
impossible  that  your  Lordships  can  grant  the  prayer  of  the 
present  petition,  so, far  as  the  respondents  are  concerned, 
without  virtually  deciding  or  dismissing  those  processes ; 
and  it  is  submitted  to  be  incompetent  for  your  Lordships 
in  this  summary  way  to  recal  those  interdicts,  by  which  in 
the  meantime  the  rights  and  claims  of  the  respondents  are 
protected.  And,  fourthly,  it  is  submitted,  that  while  the 
respondents  are  maintaining  in  due  and  regular  course  of 
law  their  right  of  property  in  those  notes,  which  the  peti- 
tioners claim  as  the  property  of  Maberly  and  Company, 
your  Lordships  can  never  assume  that  these  notes  are 
the  property  of  the  petitioners,  and  on  this  assumption 
ordain  them  to  be  delivered  to  the  assignees  of  Maberly 
and  Company. 

On  the  whole,  it  is  submitted,  that,  so  far  as  the  re- 
spondents are  concerned,  the  petition  is  incompetent  and 
groundless,  and  that  it  ought  to  be  refused  with  expenses. 

In  respect  whereof,  &c. 

J.  S.  More. 
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On  10th  of  July  1832  the  Court  made  its  order;  — 

'<  Tlie  Lords  having  resumed  consideration  of  this  peti- 
tion, and  advised  the  same  with  the  answers  thereto,  and 
minute  for  the  Commercial  and  National  Banks  of  Scotland, 
and  heard  the  counsel  for  the  parties,  in  respect  that  the 
question  raised  by  the  various  applications  for  interdict  by 
the  several  parties  mentioned  in  this  petition  is  not  strictly 
or  legally  a  question  of  vindication  of  property,  but  a  ques- 
tion of  preference  on  funds  legitimately  in  the  possession 
of  James  Blyth,  agent  and  manager  for  the  bankrupt,  and 
which  will  be  most  properly  discussed  and  determined 
under  the  proceedings  in  bankruptcy  in  England,  decern 
and  ordain  the  said  James  Blyth  to  pay  and  deliver  to  the 
petitioners,  the  assignees  of  the  estate  and  effects  of  the 
said  John  Maberly,  or  their  mandatories,  the  whole  bank- 
notes  and  other  monies  and  effects  in  his  hands,  as  agent 
for  the  said  John  Maberly,  after  deducting  in  the  mean- 
time the  sum  of  4,424/.  12$.,  for  which  he  claims  a  right  of 
retention,  and  reserve  to  all  parties  their  respective  rights 
and  claims  of  preference  to  be  insisted  on  in  the  form  of 
proceeding  in  England :  Find  the  said  James  Blyth  entitled 
to  the  expenses  incurred  by  him  in  defending  the  fund,  and 
reserve  his  claim  for  the  same  (as  it  shall  be  taxed  by  the 
auditor)  in  the  final  accounting  between  him  and  the 
assignees." 
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(X.) 
Note  to  ex  parte  Clarkef  ante^  384« 

Thk  question  upon  the  necessity  of  surrender  by  a  per- 
son declared  bankrupt,  before  he  can  petition  to  supersede, 
appears  to  be  of  so  much  importance  that  I  have  thought 
i\  would  be  acceptable  to  the  profession  to  see  the  exact 
state  of  the  law  upon  the  subject,  which  may  be  thus  con- 
sidered :  — 
rL  Adverse. 

'1st,  Petition  presented  before  forty-second  day. 

{1st,  Before  adjudication. 
2d,  After  adjudication. 

{1st,  Heard  before  forty-second  day. 
2d|  Heard  after  forty-second  day. 
Petition  presented  after  forty^'second  day. 

^U.  With  consent  of  creditors. 

Supersedeas  without  CoMenU  of  Creditors. 

A  caveat  will  not  lie  to  prevent  a  commission  being  When  petition 
issued.    Backwell's  case,  i  Vern.  152 ;  Bennett  v.  Gaudey,  foi^^iecond    * 
1  Show,  200.    If  there  is  improper  delay  in  procuring  the  ^7* 
commission  tp  be  sealed,  the  Chancellor  will  limit  the  time  Before  adjudi- 
for  the  sealing.    Ex  parte  Williams,  18iS,  2  V.&  B.  255.  ~*'^- 
In  general  the  proceedings  will  not,  against  the  consent  of 
the  petitioning  creditor,  be  stayed  before  adjudication.  £x 
parte  Stokes,  7  Ves.  405;  ex  parte  Lanchester,  17  Ves.512. 
If  there  is  improper  delay  the  commission  may  be  super- 
seded before  it  is  opened.    £x  parte  Keccher,  1  Rose,  4'54«. 
A  commission  which  has  issued  in  fraud  may  be  superseded 
before  adjudication.   £x  parte  Batier,  1819,  Buck,  426;  ex 
parte  Lowe,  1821,  1  G.&  J.  78.    Where  a  commission  was 
sued  out  upon  the  petition  of  the  trustee  of  an  equitable 
creditor,  who  had  signed  a  composition  deed  with  the  bank- 
rupt, the  Chancellor  superseded  before  adjudication.    £x 
parte  Batier,  1819^  Buck,  426. 

It  ia  a  constant  practice  for  the  person  declared  bankrupt  After 
to  petition  as  soon  as  the  bankruptcy  is  found,  and  htfi^B  <»tioB. 
Vol,  L  £e] 
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Petition  pra- 
fent«d  and 
heard  before 
forty-aecond 
day. 


Petition  pre  • 
iented  but  not 
heard  till  after 
forty-second 
day. 


surrender.  In  ex  parte  Fletcher,  1  V.  &  B.  350,  where  a 
petition  was  presented  before  adjudication  the  Chancellor 
directed  the  commissioners  should  proceed  to  open,  but 
should  not  publish. the  bankruptcy,  until  he  had  inspected 
the  proceedings ;  and  directed  the  proceedings  to  be  laid 
before  him  immediately  upon  the  declaration  of  bankruptcy. 

Ex  parte  ffarcaurt,  2  Rose^  203. 

The  petition  was  presented  the  instant  the  bankruptcy 
was  found,  and  the  commission  superseded. 

Ex  parte  NU^oOs,  1826,2  G.Sf  J.  lOl. 

Petition  to  supersede,  for  want  of  a  sufficient  petitioning 
creditor  s  debt. 

The  petition  was  presented  after  the  first  meeting,  when 
the  petitioning  creditor's  debt  was  proved  to  be  insufficient. 

Vicx-Chancellor  : — The  bankrupt  is  not  bound  to  sur- 
render till  the  last  public  meeting.  Supersede,  at  the  costs 
of  the  petitioning  creditor. 

Ex  parte  Janes,  1805,  1 1  Ves.  409. 

In  support  of  the  petition  it  was  said,  that  it  was  pre- 
sented before  the  time  for  the  bankrupt's  surrendering 
expired,  but,  from  particular  circumstances,  it  was  not 
answered  in  time. 

Lord  Eldon  ordered  him  to  surrender. 

Ex  parte  WhMngton,  1818»  Buck,  235. 

The  bankrupt  petitioned  to  supersede,  and  died  before 
the  last  meeting.    His  representatives  renewed  the  petit' 
Superseded. 


:ion. 


Ex  parte  WUkimofh  1824,  1  G.Sf  J.  SS7. 

This  was  a  petition  by  the  bankrupt  and  several  of  his 
creditors  to  supersede  the  commission,  and  it  appeared 
that  the  bankrupt  had  not  surrendered;  the  Vice-chan- 
cellor dismissed  the  petition/ with  costs  as  against  all  the 
petitioners  except  the  bankrupt. 
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Expafie  Drake,  183%  ManL  486. 

Petition  to  supersede  for  want  of  trading,  presented 
-before  the  forty-second  day,  on  which  day  the  time  for 
surrender  was  enlarged  till  the  5th  of  July.    This  petition 
was  heard  on  the  26th  of  June. 

Mr.  Montagu  cited  ex  parte  NichoUs,  2G.SfJ,  101,  and 
he  said  the  principle  was  clear,  that  a  merchant  who  had 
been  improperly  declared  a  bankrupt  by  process  which  ought 
never  to  have  issued,  and  which  the  Chancellor,  had  he 
known  the  circumstances,  would  not  have  issued,  was  en- 
titled to  immediate  redress  without  subjecting  him  to  any 
disgrace. 

Sir  G.  Rose  :— Was  there  not  a  case  in  the  matter  of  Coles 
and  Galpin  in  which  this  question  arose  ?  I  have  always 
understood  the  rule  to  be,  that,  after  the  expiration  of  the 
time  to  surrender,  the  bankrupt  cannot  petition  until  he  i  Mont.  488. 
has  surrendered  because  he  is  in  contempt;  but  to  this,  as 
to  every  general  rule,  there  may  be  exceptions.  With  re- 
spect to  such  petitions  before  the  expiration  of  the  time  to 
surrender,  it  has  been  held  that  there  is  not  any  such  rule ; 
that  there  is  no  contempt,  ex  parte  Nicholls,  2  G.SfJ.  101., 
but  it  is  questionable  if  that  case  be  law. 

The  Court  ordered  the  surrender. 

Erskins,  C.  J. : — But  in  ex  parte  Nicholls  justice  required 
that  the  general  rule  should  be  relaxed,  on  the  ground 
that  it  was  absurd  and  impossible  to  surrender  to  a  com- 
mission clearly  illegal  on  the  face  of  the  proceedings  them- 
selves, (a)  But  that  case  doe9  not  establish  a  general  prin- 
ciple, that  the  bankrupt  may  petition  to  supersede  before 
the  forty -two  days  have  expired  without  surrender ;  such  a 
rule  would  open  the  door  to  all  the  mischiefs  pointed  out 
in  ex  parte  Jones. 

This  judgment  is  thus  divisible  :— > 

First,.  Justice  required  that  the  general  rule  should  be 
relaxed,  on  the  ground  that  it  was  absurd  and  impossible  to 

■  <   I  I   >!■  11  I        ■       11      ■  I  III  m  I  ,  i    1^1^     I  I  11^  ■  J 

•  (a)  aO.iiJ.  101.  -  ••' 
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surrender  to  a  commission  clearly  illegal  on  the  face  of  the 
proceedings  themselves. 

Q.  As  to  the  strength  of  the  reason  upon  which  this 
observation  is  founded.  The  weight  due  to  this 
must  either  be>  Ist,  that  the  commission  in  ex  parte 
Nicholls  was  illegal,  because  there  was  not  a  good 
petitioning  creditor's  debt,  and  in  ex  parte  Drake 
it  was  illegal  because  there  was  not  a  good 
trading.  But  query  as  to  the  difference  P  Or, 
2dly,  Because  it  is  said  that  in  ex  parte  KichoUs 
the  commission  was  illegal  on  the  face  of  the  pro- 
ceedings themselves,  noticing  that  this  dictum 
seems  to  admit  that  if  either  the  requisites  upon 
the  deposition  is  defective  surrender  is  not  neces- 
sary, the  question  is,  Ist,  How  it  appears  on  the 
face  of  the  proceedings  ?  and,  2dly,  What  is  the 
difference,  supposing  it  did  not  appear  on  the  face 
of  the  proceedings  ?  As  to  the  1st,  How  it  appears 
on  the  face  of  the  proceedings  f  it  did  not  appear 
upon  the  deposition  when  the  commission  was 
opened,  but  it  appeared  at  the  first  public  meet- 
ing, when  the  debt  was  resisted  and  examined.  In 
ex  parte  Drake  the  want  of  trading  appeared  both 
upon  the  depositions  at  opening  the  commission, 
that  is,  upon  the  face  of  the  proceedings,  and  it 
appeared  by  the  affidavits.  2dly,  What  is  the 
difference,  supposing  the  defect  did  not  appear 
upon  the  face  of  the  proceedings  ? 
Secondly,  The  case  of  ex  parte  Nicholls  does  not 
establish  a  correct  principle,  that  the  bankrupt  may  peti- 
tion to  supersede  before  the  forty-two  days  have  expired 
without  surrender* 

Q.  What  is  meant  by,  '*  this  is  not  a  general  principle  ;*' 

a  truth  established  from  many  particular  cases  ? 

Thirdly,  If  it  were  established  as  a  general  rule  that  a 

bankrupt  might  petition  to  surrender  befbre  the  expiration 

of  the  forty-second  day,  it  would  open  the  door  to  all  the 

mischiefs  pointed  out  in  ex  parte  Jones. 
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In  ex  parte  Joneg>  8  Ves.,  the  mischiefs  explained  are  as 
follow:  *^He  has  committed  a  felony,  which  cannot  be 
got  rid  of  in  this  way.  He  must  apply  by  another  petition, 
first  to  have  leave  to  surrender ;  he  will  then  be  before  his 
creditors ;  after  that  he  may  make  this  application. 

Q.  1.  Does  not  this  admit  that  if  the  petition  is  heard 
before  the  forty-second  day,  there  is  not  any 
reason  why  he  should  surrender  ? 
Q.2.  How  is  a  felony  committed  when  there  is  n# 

trading  ? 
Q.  S.  Supposing  there  is  a  trading,  and  a  felony  com- 
mitted, how  can  it  be  got  rid  of  by  compelling 
a  surrender  ? 
Q.  4f,  What  is  the  justice  of  compelling  a  man,  harshly 
treated  by  being  often  improperly  declared  a 
bankrupt,  to  submit  before  he  can  be  heard  ? 
The  mischiefs  to  which  Erskine,  C.  J.,  referred,  are  thus 
stated  in  ex  parte  Jones,  1 1  Ves.     They  are  as  follow : 

^'  If  the  bankrupt  is  not  to  surrender  until  he  has  sifted 
to  the  bottom  the  trading,  the  act  of  bankruptcy,  and  the 
petitioning  creditors  debt,  when  these  particulars  after- 
wards come  to  be  proved  before  the  commissioners  many 
persons  against  whom  commissions  of  bankrupts  issue  will 
disprove  every  thing." 

Q.  1.  What  weight  is  there  in  this  observation? 
Q.  2.  How  does  the  bankrupt  more  sift  these  requisites 
upon  a  petition  presented  before  surrender  than 
upon  a  petition  presented  after  surrender  ? 
Q.  S.  If  he  has  the  opportunity  in  such  case  to  possess 
this  greater  power,  why  ought  he  not  to  possess 
it?  Why  ought  not  any  person,  declared  a  bank- 
rupt behind  his  back,  to  have  every  opportunity 
to  sift  and  expose  this  private  proceeding  ? 
Erskine,  C.  J.,  then  added  ^ — The  general  rule  is,  that  the 
bankrupt  must  surrender  before  he  can  petition  to  super* 
fiede.    There  is  nothing  in  this  case  to  induce  the  Court  to 
relax  that  rule. 

Query  as  to  the  existence  of  such  general  rule. 

[€3] 
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Pell,  J. : — This  is  an  adverge  application,  the  credkora  do 
not  consent.  With  regard  to  the  case  of  ex  parte  Nicholis 
it  is  enough  to  observe  that  ex  parte  Peaker  is  the  latter  case. 
£x  parte  GljTnn  was  not  subjected  to  discussion;  but,  even 
if  it  had,  it  would  not  meet  the  present  case,  as  there  the 
creditors  consented. 
1  Mont.  421.         The  first  case  which  I  find  respecting  the  necessity  of 

surrender  by  the  bankrupt  when  he  disputes  the  commission 
is  ex  parte  Jones,  1805,  11  Ves.  409,  when  Lord  Etdon  de- 
Presented  after    (ermined  that  he  must  surrender ;  and  he  refers  to  ex  parte 

the  forty-second 

day.  Stokes,?  Yes.  405 ;  but,  upon  reference  to  this  case,  tt  ap- 

pears not  to  relate  to  the  subject. 

Ex  parte  Roberts,  1815,  1  Mad.  72 ;  2  Rum,  374. 

Petition  by  one  of  two  bankrupts  to  have  a  joint  com- 
mission, which  had  issued  against  him,  superseded.  The 
Vice-Chancellor  said,  that  as  he  had  not  surrendered  he 
could  not,  upon. the  authorities, be  heard;  and  the  petition 
stood  over  for  him  to  surrender. 

Ex  parte  Gardiner,  1818,  ^tM^,458. 

The  bankrupt  had  never  surrendered.  Twenty  shillings 
had  been  paid  to  all  the  creditors.  The  bankrupt  was  dead. 

This  was  a  petition  by  the  representatives  of  the  bankrupt 
for  the  surplus. 

Vice-Chancellor  :— <<  A  bankrupt  can  never  be  heard 
upon  petition  till  he  has  surrendered  to  his  commission,  and 
his  representatives  ought  not  to  be  in  a  better  situation.  If 
this  petitioner  think  that  he  has  any  equity,  he  must  apply 
to  the  Court  by  bill.*' 

The  only  application  of  this  case  to  the  present  question 
is  in  the  general  dictum  that  a  bankrupt  can  never  be  heard 
upon  petition  till  he  has  surrendered,  and  that,  to  obtain  a 
surplus,  he  must  apply  to  the  Court  by  bill. 

Ex  parte  Wood,  1750,  1  A&.  2%. 

Lord  Macclesfield  did,  in  more  instances  than  one,  super- 
sede a  commission  of  bankruptcy  where  the  bankrupt  had 
not  surrendered  himself  within  the  forty-two  days,  if  there 
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did. not  appear  to  be  any.  intention  in  the  bankrupt  of 
defrauding  his  creditors  by  not  appearing  within  the  time 
appointed,  and  where  his  absence  proceeded  <  rather  from 
an  ignorance  of  the  consequence,  or  accident;  and  his 
Lordship  took  this  method  to  prevent  a  prosecution. 

Ex  parte.  Lavender^  1811, 1  Roae^SB. 

The  bankrupt,  having  been  misled  by  his  attorney,  did  not 
surrender,  for  which  a  prosecution  was  commenced. 

A  joint  commission  issued.  This  was  a  petition  to 
supersede  the  separate  commission. 

Lord  Eldon  :— "  If  it  be  true,  that  through  ignorance, 
and  advice  of  his  attorney,  and  acting  under  the  influence 
of  that  advice,  he  did  not  surrender,  although  it  is  a  very 
hard  case  to  prosecute  in,  and  one  in  which  the  Crown 
would  be  induced  to  pardon,  yet  these  circumstances  will 
not  protect  him.  Supersede  the  separate  commission;  I 
am  satisfied  by  that  case  cited  that  the  Court  has  done  it." 

Reasons  why  a  person  declared  bankrt^  and  resisting 
the  commission^  ought  to  surrender  hrfore  he  can  be 
heard  on  petition. 

Reason  I. — D.  Lord  Eldon,  ex  parte  Jones,  1805^ 
1 1  Ves.  409.  "  If  the  bankrupt  is  not  to  surrender  until  he 
has  sifted  to  the  bottom  the  trading,  the  act  of  bankruptcy, 
and  the  petitioning  creditor's  debt,  when  these  particulars 
afterwards  come  to  be  proved  before  the  commissioners 
many  persons  against  whom  commissions  of  bankruptcy 
issue  will  disprove  every  thing.*' 
a  1.  Why  not? 

Q.  2.  Is  not  the  ex  parte  proceeding  in  the  declaration 
of  bankruptcy,  the  proceeding  against  a  party 
without  hearing  him,  a  flagrant  injustice  ? 
Reason  II. — *<  The  bankrupt  is  to  be  presumed  to  have 
committed   a  felony,  and  the  felony,  or  presumption  of 
felony,  is  not  to  be  got  rid  of  by  a  supersedeas." 
.This  subject  is  afterwards  considered. 

[e4] 


ixyiii  APPENDIX 

RsAfiON  UL— Because  after  the  forty-second  day  he  is  in 
eontempU 
V  Q.  Is  this  a  correct  mode  of  applying  the  practice  in 

bankruptcy  ? 
Reason  I  v.— No  evil  will  result,  as  the  commissioners 
will  not  enter  further  into  the  circumstances  than  their  duty 
requires.    Ex  parte  Jones,  1 1  Yes.  41 K 

Q»  If  the  person  is  not  a  bankrupt,  what  right  have  the 
commissioners  to  institute  any  inquiry  ? 

SfgxrmUmg  wUkomt  mirrendery  tipon  eommi  cfcrtdUon. 

The  first  case  of  a  supersedeas  upon  consent  of  creditors 
appeara  to  be  BackweU's  case,  A.  D.  1683, 1  Ver.  208,  where 
the  Lord  Keeper  declared  that  in  any  case,  where  all  the 
creditors  that  petiticmed  for  a  commission  would  afterwards 
agree  to  have  it  discharged,  he  would  never  scruple  to  dis- 
charge it*  A  commission  which  has  not  been  opened  may, 
with  the  consent  of  the  petitioning  creditor,  be  superseded  be- 
fore adjudication.  Ex  parte  Trigwell,  1813, 1  V.  and  B.  34*a 
In  forming  any  opinion  upon  this  subject,  it  seems  neces- 
sary to  consider;  1st,  The  cases;  2d,  The  reasons  upon 
which  the  different  opinions  are  founded. 

The  following  are  the  cases  to  be  considered :— < 

Ex  parte  Wood,      1750, 1  Atk.  221. 

Ex  parte  Jones,       1803,  8  Yes.  328. 

Ex  parte  Bean,        1810,  17  Yes.  47- 

Ex  parte  Hopkins,  1818,  2  Rose,  228. 

Ex  parte  Curling,    1825,  2  6.  &  J.  35. 

Ex  parte  Peaker,     1827,  2  G.  &  J.  342. 

Ex  parte  Hooker,    1829,  MSS.  in  Minute  Book. 

Ex  parte  Galpin,     1830,  MSS. 

Ex  parte  Norcott,   1830,  Mont.  281. 

Ex  parte  Glynn,      1831,  Mont.  128. 

Ex  parte  Lupton,    1833,  MSS.  in  Minute  Book. 

Ex  pane  Wood,  1750,  1  Atk.  220. 

A  prosecution  for  non-surrender  had  been  commenced 
by  a  person  who  was  not  a  creditor.     The  bankrupt,  a 
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foreigBer,  went  to  Holland  before  the  commission  was  taken 
out,  and  stayed  there  till  six  weeks  afler  the  expiration  of 
the  forty-two  days.  The  creditors  were  all  satisfied.  Lord 
Hardwicke  intimated,  that  if  there  had  been  any  prospect 
of  his  succeeding  upon  the  indictment  the  commission 
should  be  superseded.  His  Lordship's  words  are, "  There 
is  no  occasion  to  do  any  thing  of  that  sort  here,  as  it  is 
not  probable  that  the  petitioner  will  be  able,  upon  the  cir- 
cumstances of  tliis  case,  to  support  such  a  prosecution." 

Although  this  was  not  a  petition  to  supersede,  it  is  in- 
serted in  this  place  from  its  manifestation  of  the  opinion 
of  the  Court,  when  the  non-surrender  is  not  from  fraud, 
and  where  the  creditors  are  satisfied. 

Ex  parte  Jones,  180S,  8  Ves.  328. 

Petition  by  bankrupt,  who  had  not  surrendered,  to  super- 
sede, upon  consent  of  creditors. 

Lord  Chancellor  :— I  believe  this  to  be  an  honest  case. 
I  cannot  do  it  in  this  way.  He  has  committed  a  felony, 
which  cannot  be  got  rid  of  in  this  manner.  He  must  apply 
by  another  petition,  first  to  have  leave  to  surrender.  Then 
he  will  be  before  his  creditors ;  and  after  that  he  may  make 
his  application. 

Petition  dismissed. 

Ex  parte  Bean,  181%  17  Ves.  47. 

Before  Lord  Eldon. 

Petition  to  supersede,  with  consent  of  creditors,  by  the 
bankrupt,  who  had  not  passed  his  examination,  and  was 
under  commitment  for  not  having  answered  satisfactorily. 

Lord  Chancellor  : — It  is  settled  that  a  bankrupt  can- 
not supersede  until  he  has  surrendered ;  and,  being  under 
commitment,  he  must  be  considered  as  guilty  of  a  great 
offence. 

Refused. 

Ex  parte  Hopkms,  1818,  1  Rm,  208. 
Petition  by  petitioning  creditor  to  supersede,  with  con- 
sent of  creditors ;  the  bankrupt,  who  was  abroad,  and,  as 
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it  WAS  supposed,  had   not  heard  of  the  commission,  not 
having  surrendered. 
i   Ordered. 

Ex  parte  Curling,  1825,  2G,SfJ.  35. 

,    Before  Lord  Eldon. 

In  this  case  the  bankrupt  avowed  his  intention  never 
to  return  to  England,  but  petitioned  to  supersede  upon 
consent  of  creditors. 

Lord  Eldon  : — As  a  commission  is  merely  civil  process, 
I  see  no  reason  for  refusing  the  present  application.  Let 
the  order  be  made. 

JSx  pane  Peaker,  1827,  2G.SfJ.  342. 

Before  Lord  Lyndhurst. 

Petition,  by  bankrupt,  who  had  not  surrendered,  to  super- 
sede, with  consent  of  creditors. 

Mr.  Montagu,  for  the  petition,  cited  the  cases,  and  par- 
ticularly ex  parte  Curling,  2  G.  &  J.  56. 

Lord  Chancellor  : — The  order  made  by  Lord  Eldon 
in  ex  parte  Curling  was  under  very  special  circumstances* 
The  bankrupt  was  abroad,  and  did  not  mean  to  return,  and 
it  was  obviously  for  the  benefit  of  the  creditors  that  the 
rule  should  be  relaxed.  I  do  not  think  that  the  circum- 
stances of  the  present  case  warrant  me  in  making  an  ex- 
ception to  the  rule,  that  a  bankrupt  must  surrender  before 
he  can  petition  to  supersede,  even  .with  consent  of  cre- 
ditors. .This  rule  .has  been  long  .acted  upon ;  and  though 
thM'e  may  in  many  cases  appear  no.. imperative  reason  for 
enforcing  it,  yet  the  departure  from  a  settled  rule  is  too 
frequently  attended  with  evil  to  allow  me  hastily  to  deviate 
from  the  practice,  of  my  predecessors.  'The  question  may, 
for  the.  regulation  of  such  proceedings  in  futurej  be  de- 
serving of  consideration ;  but  I  cannot  supersede  the  pre- 
sent commission  until  the  bankrupt  shall  have  surrendered. 

Lord  Lyndhurst  afterwards  said,  that  he  had  reflected 
upon  the  subject,  and  was  satisfied  that  the  surrender  was 
unnecessary.  I  omitted  to  take  a  note  of  his  Lordship's 
observations. 
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Ex  parte  Hooker^  15^  ArtguH  1829. 

Petition  by  bankrupt  to  supersede,  with  consent  of  cre- 
ditors. He  had  surrendered  at  the  third  meeting,  which 
was  adjourned.  The  bankrupt  attended  at  the  time  and 
place  foed  for  the  third  meeting,  but  only  two  commis- 
sioners attended. 

Ordered  to  be  superseded. 

Ex  parte  Ga^rin^  ^  AuffUii  1830. 

Coles  and  Galpin  were  in '  partnership.  Galpin  had 
misapplied  the  funds  of  the  firm,  and  absconded  in  the  year 
1828.  On  the  4th  of  April  1828  Galpin  absconded,  when 
the  commission  issued,  and  he  remained  abroad  till  1829. 
During  this  interval,  Coles  paid  a]l  the  debts.  In  July  1832 
the  commission  as  to  Coles  was  superseded. 

The  petition  then  stated  as  follows  :--*'  That  the  peti- 
tioner, on  his  arrival  in  England  in  December  1829,  applied 
to  the  assignees,  acquainting  them  of  the  circumstances  of 
the  petitioner's  case,  and  that  the  assignees  consented,  and 
were  ready  and  willing'  to  relieve  the  petitioner,  so  far,  as 
they  were  able,  from  the  pains  and  penalties  to  which  he 
might  be  subject  from  not  having  submitted  and  surren- 
dered himself  under  said  commission  in  due  time*  That 
the  petitioner  was  then  desirous  to  surrender  and  submit 
himself,  and  to  conform  in  all  things.  And  therefore  praying 
that  the  commissioners  do  appoint  one  or  more  meetings 
for  the  petitioner  to  surrender,  and  make  a  full  disclosure 
and  discovery  of  his  estate  and  effects,  and  also  to  finish 
his  examination. 

Mr.  Macarthur,  for   the   petitioner,  cited  Twogood  v.  2  Dee.  issa 
Hankey,  Buck,  679  in  which  Lord  Eidon  declared  that  there 
could  not  be  a  renewed  commission,  as  all  the  creditors  had 
been  paid  the  full  amount  that  was  due  to  them,  and,  there- 
fore, that  surrender  was  impracticable. 

Mr.  Rose,  for  the  assignees : — Lord  Lyndhurst  has  lately 
expressly  determined  that  a  bankrupt  must  surrender  before 
he  can  petition  to  supersede. 

Vic£-Chanc£llor  said,  he  could  not  supersede  upon  the 
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application  of  the  bankrupt  previous  to  surrender,  and  that 
there  must  for  this  purpose  be  a  renewed  commission. 

llie  order  directs  that  a  meeting  of  the  commissioners  be 
held.  Petitioner  is  to  be  at  liberty  to  surrender,  and  make 
a  full  and  true  discovery  and  disclosure  of  his  estate  and 
effects,  and  finish  his  examination  \  and  the  creditors  of  the 
said  Francis  Galpin  who  shall  be  present  at  such  meeting  are 
to  be  at  liberty  to  interrogate  and  examine  the  said  Francis 
Galpin,  touching  the  disclosure  and  discovery  of  his  estate 
and  effects,  as  they  shall  think  fit ;  and  let  the  commissioners 
take  the  examination  of  the  said  Francis  Galpin,  in  pur- 
suance of  this  my  order. 

Ex  parte  NarcoUy  S^  18S0,  MonL  281. 

The  bankrupt  surrendered  at  the  third  meeting,  which 
was  adjourned.  He  was  prevented  by  illness  from  attend- 
ing at  the  adjourned  mating.  This  was  a  petition  to 
supersede,  with  consent  of  creditors. 

Ordered. 

Ex  parte   Glynn  and    othersy   re  BcKon^   1th  Feb,  1831. 

MonL  124. 

This  was  a  petition  by  Sir  R.  Glynn  and  Co.,  and  others, 
being  all  the  creditors  who  had  proved,  and  all  o£  whom 
consented  to  the  supersedeas,  upon  a  composition  made  by 
the  bankrupt,  which  they  prayed.  The  bankrupt  had  not 
surrendered. 

Mr  .Wakefield,  for  the  petition^  stated  that  Lord  Lyndhurst 
had  doubted  upon  this  point,  as  stated  in  ex  parte  Peaker, 
2  G.  &  J.  SS7 ;  but  that  his  Lordship,  after  reflection  upon 
the  subject,  had  stated  that  his  doubts  were  removed,  and 
that  he  did  not  see  any  necessity  in  these  cases  for 
surrender. 

Vice-Chancellor  : — As  the  creditors  apply  and  con- 
sent, I  think  the  surrender  is  not  necessary. 

Order  made. 

This  case  was  cited  upon  a  collateral  point  in  ex  parte 
Drake,  Mont.  490. 
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Mr.  Whitmarsh  and  Mr.  Bethell  said,  ex  parte  Glynn, 
Mont.  204,  is  only  a  short  note,  and  does  not  seem  to  have 
been  argued. 

Mr.  Montagu  : — Ex  parte  Glynn  was  mentioned  in  open 
court,  and  with  the  public  statement  of  the  alteration  by 
Lord  Lyndhurst  of  his  opinion,  and  the  non-surrender  in  ex 
parte  Norcott,  although  there  had  been  a  previous  surrender 
on  the  forty-second  duy. 

The  safe  and  prudent  course  is  what  Lord  Lyndhurst 
calls  the  general  rule,  as  laid  down  in  ex  parte  Peaker, 
where  he  says,  I  do  not  think  that  the  circumstances  of  the 
present  case  warrant  me  in  making  an  exception  to  the 
rule,  that  a  bankrupt  must  surrender  before  he  can  petition 
to  supersede,  even  with  consent  of  creditors.  This  is  an 
adverse  application ;  the  creditors  do  not  consent.  With 
regard  to  the  case  ex  parte  Nicholls,  it  is  enough  to  observe 
that  ex  parte  Peaker  is  the  latter  case.  Ex  parte  Glynn 
was  not  subjected  to  discussion,  but  even  if  it  had  it  would 
not  meet  the  present  case,  as  there  the  creditors  consented. 

Lupton  re  Lupton^  22d  March  1833. 

Petition  to  supersede  by  consent.  The  bankrupt  had  not 
surrendered,  but  was  ill. 

Mr.  El  listen  for  the  petition. 

PsR  Curiam  : — Under  the  circumstances  the  Court  will 
make  the  order,  without  Lupton's  surrender. 

Reasons  in  favour  of  the  necessity  to  surrender. 

llie  only  reason  which  I  have  been  able  to  discover  in 
favour  of  the  necessity  to  surrender,  is,  that  the  bankrupt  is 
to  be  presumed  to  have  committed  a  felony ;  and  that  the 
felony,  or  presumption  of  felony,  is  not  to  be  avoided  by  a 
supersedeas.  Lord  Eldon,  in  ex  parte  Jones,  8  Yes.  328, 
says,  '<  He  has  committed  a  felony,  which  cannot  be  got 
rid  of  in  this  way." 

Q.  1.  How  is  the  felony  more  got  rid  of  by  a  super- 
sedeas before  surrender  than  by  a  supersedeas 
afler  surrender  ? 
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Q.  2.  Has  the  order  for  the  bankrupt  to  surrender  anj 
other  operation  than  as  a  declaration^  when  pro- 
ceedings under  the  commission  are  intended  to 
be  prosecuted,  of  the  opinion  of  the  Court,  that 
the  non-surrender  was  not  from  any  fraudulent 
intent  ? 

Q.  S.  Is  not  the  consent  of  creditors  the  best  evidence 
which  the  Chancellor  can  receive,  that  the  non« 
surrender  was  not  from  any  fraudulent  intent  ? 

Q.4.  Supposing  the  bankrupt  has  actually  committed 
a  felony,  has  not  the  Chancellor  superseded  when 
he  was  satisfied  that  the  principle  of  the  com- 
mission, which  is  civil  process,  has  been  an- 
swered ?  Ex  parte  Wood,  1  Atk.  222 ;  ex  parte 
Lavender,  1  Rose,  55  \  ex  parte  Roberts,  2  Rose, 
278.   (Contra  when  not  answered.) 

Q.  5.  Is  it  not  a  mistake  to  suppose  that  a  supersedeas 
operates  as  a  pardon  ? 

JRefuona  against  the  necessity  to  surrender. 

First,  A  commission  of  bankruptcy  is  mere  civil  process. 

In  the  early  statutes  bankruptcy  is  considered  of  the 
nature  of  crime.  In  ex  parte  Smith,  17S7»  Cowp.  898,  the 
Lord  Chancellor  says,  <<  The  new  laws  relating  to  bank- 
rupts have  turned  the  edge  of  commissions  of  bankruptcy 
from  being,  as  they  were  originally,  remedial  to  the  creditor, 
and  in  the  nature  of  punishments  to  the  bankrupt,  whom 
they  considered  as  an  offender,  to  be  the  accidental  occa- 
sion of  great  frauds."  The  same  doctrine  is  held  in  various 
cases.  In  Hooper  v.  Smith,  1763,  1  Blackst.  441,  Lord 
Mansfield  says,  <<  An  act  of  bankruptcy  in  the  eye  of  the 
law  is  considered  as  a  crime  ;*'  but  where  is  the  crime  of  a 
denial  by  consent?  Alderson  v.  Temple,  1768, 4  Burr. 2235. 
In  Harman  v.  Spottiswood,  1722,  Cooke,  122,  all  the  Court 
say  that  the  act  of  bankruptcy  is  a  crime ;  and,  therefore, 
there  can  be  no  act  of  bankruptcy  by  construction. 
Blackstone.(2d  Com.  471)  says,  '^  A  bankrupt  was  formerly 
considered  merely  in  the  light  of  .a  criminal  or  offender  ; 
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but  at  present  the  laws  of  bankruptcy'are  considered  as' 
laws  calculated  for  the  benefit  of  trade,  and  founded  oii  the 
principles  of  humanity  as  well  as  justice." 

D.  Lord  Eldon,  ex  parte  Stokes,  1802,  7Ves.  407:-- 
**•  The  bankrupt  laws  originally  looked  to  bankrupts  as 
criminals,  which-  at  this  time  of  day  is  considered  a  very 
harsh  expression  of  the  term/' 

Secondly,  The  surrender  is  of  no  use  except  as  a  mode 
of  enabling  the  creditors  to  inquire  respecting  the  property ': 
but  what  necessity  or  propriety  would  there  be  in  exami- 
nation when  they  have  waived  all  interest  in  the  property  ? 
In  ex. parte  Jones,  11  Ves.  409,  which  was  a  case  not  upon 
consent,  the*  Chancellor  says,  "  The  commissioners  will  not 
go  further  into  the  circumstances  than  their  duty  requires  :** 
but  what' duty  can  require  them  to  examine,  when  all  the 
disputes  between  the  litigant  parties  are  settled,  and  when, 
if  the  bankrupt  has  committed  a  felony,  he  ought  not  to  be 
interrogated  ? 

Thirdly,  The  surrender  is  attended  with  expence  and 
delay.  ^ 

Fourthly,  What  is  the  good  to  result  from  the  surrender  ? 


(A.) 

Naie  to  ex  parte  Jackson,  ante,  page  394. 

As  by  this  decision  the  evil  which  existed  before  the 
interposition  of  the  legislature  appears  to  me  to  continue, 
and  as  I  know  that  in  practice  the  evil  is  increased,  as  the 
different  six  commissioners  have  determined  not  to  admit 
counsel  at  the  opening,  and  as  the  power  which  was  before 
checked  by  three  commissioners  is  now  diminished,  by 
being  vested  in  one  commissioner,  I  think  it  right  to  record, 
with  the  hope  of  future  inquiry  and  exertion,  the  nature  of 
the  evidence  by  which  the  legislature  was  originally  induced 
to  interpose. 

Ex  parte  Mackie^  1807. 

Mr.  Mackie,  after  having  spent  the  greater  part  of  his 
life  as  a  surgeon  and  apothecary  at  Lewisham,  in  Kent, 
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and  having  saved  eight  or  nine  thousand  pounds^  was  in- 
duced to  connect  himself  iu  partnership  with  a  person  who 
advertised  for  a  partner.  He  had  not  been  so  connected 
more  than  two  or  three  months  before  his  partner  accepted 
a  bill  in  the  name  of  the  partnership,  upon  which  a  com- 
mission of  bankruptcy  was  issued  against  Mr.  Mackie,  by  a 
person,  in  collusion  with  the  partner,  who  elected  the  as- 
signee, and  obtained  total  dominion  over  his  property. 
His  family,  consisting  of  seven  or  eight  daughters,  young 
women  just  entering  the  world,  were  to  my  knowledge 
without  a  farthing.  Their  brother,  a  very  respectable 
physician  at  Southampton,  whom  I  had  known  from  my 
infancy,  assisted  this  distressed  family,  until  an  opportunity 
offered  to  make  an  application  to  the  Lord  Chancellor. 
A  petition  was  presented  to  supersede.  There  were  long 
contradictory  affidavits.  The  Chancellor  superseded  the 
commission;  and  the  family,  who  are  now  living  in  re- 
spectability in  one  of  the  northern  counties,  were  rescued 
from  ruin,  which  would  have  been  inevitable  had  Mr.Mackie 
been  obliged  to  wait  the  result  of  a  suit  at  law.  The  as- 
signee surrendered  himself  to  prison. 

Ex  parte  Dignum^  1809. 

Dignum,  after  having  lived  seventeen  years  in  the  service 
of  Mr.  Digby,  in  Ireland,  came  to  England  with  four  hun- 
dred pounds  in  money,  and  a  merchant's  note  for  four 
hundred  pounds  more.  This  eight  hundred  pounds  he  had 
saved  during  his  long  service  with  Mr.  Digby.  Soon  after 
his  arrival  in  London,  he  met,  at  the  inn  where  he  lodged^ 
a  native  of  Ireland,  who  had  long  resided  in  England ;  this 
person  issued  a  commission  of  bankruptcy  against  him  im« 
mediately,  and  obtained  the  whole  of  his  property ;  a  peti^ 
tion  was  presented  to  the  Chancellor  to  supersede.  There 
were  long  and  contrary  affidavits.  The  Chancellor  was 
much  affected  by  this  oppressive  case.  lie  said,  ''  I  am 
well  aware  it  calls  for  ray  immediate  interference ;  but  it 
is  due  to  the  petitioning  creditor  that  I  should  not  decide 
upon  the  impression  now  made  on  my  mind.  It  is  so  strong 
that  I  have  made  a  covenant  with  myself  not  to  decide 
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until  I  have  carefully  and  minutely  examined  all  the  affi- 
davits in  answer.  I  will  do  so  this  evening,  and  will  deliver 
judgment  to-morrow."  On  the  morrow  he  superseded  the 
commission^  and  the  petitioner  was  rescued  from  ruin. 

Ete parte  CharUon  in  re  CharUon,  IQihFth.  1828. 

This  was  an  application,  by  the  person  against  whom  a 
commission  had  issued,  to  supersede  the  commission,  be- 
cause, as  he  alleged,  it  had  issued  maliciously,  and  without 
any  debt  or  act  of  bankruptcy  to  support  it.  The  petition 
stated,  that  if  the  commission  was  not  immediately  super- 
seded, it  would  involve  the  petitioner  and  his  family  in 
inevitable  ruin;  that  the  petitioning  creditor  was  insolvent; 
that  the  solicitor  had  not  made  any  inquiry  as  to  the  peti- 
tioning creditor's  circumstances,  or  the  debt  or  act  of 
bankruptcy ;  that  no  doubt  was  entertained  of  the  peti- 
tioner's solvency ;  but  tliat,  in  consequence  of  the  seizure 
of  his  property,  he  was  unable  to  sell  or  remove  any  part 
of  it;  that  it  was  daily  deteriorated,  and  that  his  landlord 
had,  not  from  any  doubt  of  his  ability  to  pay,  but  solely 
to  secure  himself,  distrained  for  rent,  due  only  two  days 
before  the  commission  issued,  and  which,  but  for  the  com- 
mission, would  have  been  paid  in  regular  course ;  and  that 
he  was  ready  immediately  to  give  security  for  the  payment 
of  all  his  debts.     The  commission  was  superseded. 

Ex  parte  Oldfieldtnre  Oldfieldy  nth  Feb.  1828. 

This  was  a  petition  by  the  person  against  whom  the  cora« 
mission  had  issued  to  supersede  it.  The  petition  stated, 
that  the  petitioner,  having  advanced  1,000^  to  a  person, 
made  repeated  applications  for  payment,  but  that,  to  his 
astonishment,  his  debtor  had  issued  a  commission  of  bank- 
rupt against  him,  and  at  the  private  meeting  had  procured 
a  declaration  of  bankruptcy.  The  petitioner  stated  that  he 
had  not  any  creditors:  and  that,  without  the  immediate 
interposition  of  the  court,  the  petitioning  creditor,  his 
debtor,  would  be  assignee,  and  obtain  the  total  dominion 
Vol.  I.  [f] 
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over  his  property.  Every  allegation  in  support  of  the 
petition  was  of  course  denied.  The  commission  could  be 
supported  only  by  the  mode  in  which  it  had  issued.  From 
my  experience  in  these  cases,  I  had  not  the  slightest  doubt 
of  the  nature  of  the  commission.  The  Vice-Chancellor» 
I  am  inclined  to  think,  did  not  suppose  that  such  iniquity 
could  exist.  He  directed  an  issue :  at  nisi  prius  the  ini- 
quity appeared  :  a  verdict  was  found  for  the  petitioner,  the 
commission  was  superseded,  and  a  verdict  has  since  been 
obtained  for  damages.  The  prediction  of  Sir  Samuel 
Romilly  was  veriBed  in  this  case.  Although  innocent, 
he,  notwithstanding  his  success,  was  ruined,  and  became 
bankrupt. 

-Mr.  Roper's  Case. 

Mr.  Roper,  a  major  in  the  army,  had  resided  many  years 
in  respectability  near  Manchester  Square.  He  had  occa- 
sionally bought  pictures  with  which  he  was  pleased,  and, 
when  tired  of  them,  had  occasionally  directed  them  to  be 
sold ;  and,  like  the  generality  of  persons  blessed  with  a 
taste,  who  venture  to  give  more  for  a  picture  than  the  value 
of  the  frame,  was,  whatever  might  be  his  pleasure  from  the 
sight  of  the  pictures  in  his  possession,  a  considerable 
pecuniary  loser.  In  March  1828  he  had  a  paralytic  stroke. 
The  nature  of  this  attack  is  stated  by  Captain  Dance  of  the 
navy,  who  is  now  the  commander  at  the  Swan  River. 
Captain  Dancers  affidavit,  stated  '<  that  he  had  known  the 
said  P.  H.  Roper  for  three  years  then  last  past,  and  had 
been  on  the  most  intimate  terms  of  friendship  with  him ; 
and  that  on  the  9th  of  May  1828  the  said  P.  H.  Roper  was 
struck  by  a  paralytic  stroke,  and  fell  into  the  arms  of  the 
.deponent ;  and  deponent  was  constant  m  his  attendance  on 
him  from  the  time  of  his  attack,  until  he  was  advised  by  his 
physicians.  Doctors  Hooper  and  Copeland,  Messrs.  Petti- 
grew  and  Watkins,  to  leave  London  for  the  seaside. 

During  his  affliction  he  was  attended  by  Doctors  Hooper, 
Copeland,  and  Messrs.  Pettigrew  and  Watkins :  and,  upon 
his  partial  recovery,  with  the  loss  of  his  speech  and  the  use 
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of  his  right  side,  he  was  advised  by  them,  in  the  month  of 
May,  to  go  to  the  sea  side.  He  expressed  his  wish  to  go  to 
Calais,  where  his  father,  a  very  old  man,  and  his  sister, 
resided. 

As  soon  as  it  was  resolved  to  go  to  the  seaside,  Mrs.  Roper 
consulted  a  respectable  auctioneer,  with  whom  Major  Roper 
had,  for  many  years  been  connected  in  pecuniary  transac- 
tions, as  to  the  best  mode  of  letting  their  house  during  their 
absence ;  and  by  him  she  was  advised  to  let  it  unfurnished 
xmd  sell  the  furniture.  Mrs.  Roper,  instead  of  employing 
the  auctioneer  whom  she  had  consulted,  employed  Mr.  Squib 
to  conduct  the  sale. 

Accompanied  by  his  two  daughters,  and  Captain  Dance, 
and  a  man  servant,  he  on  the  28th  day  of  July  left  London 
for  Dover,  which  he  reached  the  next  day,  and  finding 
himself  benefited  by  his  journey,  he  on  the  ensuing  day 
proceeded  to  Calais. 

The  auctioneer,  having  been  informed  by  Mrs.  Roper 
that  her  husband  was  at  Calais,  issued  a  commission  of 
bankruptcy,  under  which  Major  Roper  was  declared 
bankrupt ;  the  trading  being  the  sale  of  the  pictures,  and 
the  act  of  bankruptcy  his  going  to  France. 

Major  Roper  immediately  presented  a  petition  to  the 
Lord  Chancellor,  stating  that  the  existence  of  this  com 
mission  against  htm,  who  was  neither  -a  trader,  nor  hud 
committed  an  act  of  bankruptcy,  was  a  violation  of  the 
bankrupt  laws,  and  that,  without  the  interposition  of  his 
Lordship,  would  be  ruinous  to  his  character  and  destructive 
of  his  health.  That  in  consequence  of  his  severe  illness, 
being  lame,  and  scarcely  able  to  articulate,  he  could  not, 
without  danger  to  his  life,  return  to  England.  The  affidavits 
in  support  of  this  petition  were,,  as  is  usual  in  such  cases,  so 
obscured  by  affidavits  in  answer,  that  the  Lord  Chancellor 
(who,  without  a  moment*s  delay,  instantly  heard  the  petition 
during  the  vacation,  at  his  residence  in  the  country)  could 
not  interpose.  His  Lordship,  on  the  3d  of  October  1828, 
said,  **  I  cannot  order  the  commission  to  be  superseded 
upon  the  affidavits.    It  is  a  fit  case  for  a  jury.*' 

[f  2] 
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On  the  26th  of  October,  Major  Roper  commenced  an 
action  to  try  the  validity  of  the  commission. 

Pending  this  action,  his  family  were  compelled  to  quit 
their  house ;  and  his  wife,  family  and  friends,  including 
Captain  Dance,  who  was  engaged  to  be  married  to  Miss 
Roper,  were  repeatedly  examined  before  the  Commissioners, 
and  compelled  to  disclose  all  their  private  transactions  with 
Major  Roper. 

The  examinations  under  the  commission  were  numerous. 
Mrs.  Roper  was  examined,  and  Captain  Dance,  and  the 
Rev.  Joseph  Bright,  and  Mr.  Osborn,  and  Mr.  Francis,  and 
Mr.  Henry  Dance,  Mr.  Savery,  and  Mr.  George  Williams, 
the  solicitor  of  Major  Roper.  An  action  was  commenced 
against  Mr.  Williams,  and  another  action  against  Captain 
Dance. 

Vexatious  as  these  proceedings  were  against  Captain 
Dance,  it  does  not  require  much  knowledge  of  human 
nature  to  predict  what  effect  the  distress  of  her  father,  and 
the  injustice  of  his  treatment,  would  have  upon  his  conduct : 
before  the  action  was  tried  he  was  married  to  Miss  Ropert 

The  time  now  arrived  when  it  became  necessary  for 
Major  Roper  to  surrender  himself  to  the  commissioners. 

Major  Roper  had  no  sooner  appeared  before  the 
commissioners  than  they  saw  his  inability  to  give  any 
information,  and  the  examination  was  adjourned,  from  time 
to  time,  until  the  action  was  tried. 

Although  various  obstacles  were  opposed  to  the  trial  of 
the  action,  by  an  application  that  security  might  be  given 
for  costs,  which  delayed  it  from  the  21st  of  November  till 
the  Slst  of  December,  when  the  motion  was  dismissed ;  and, 
by  an  application  on  the  10th  of  February,  for  a  special 
jury,  which  further  delayed  it  till  the  30th  of  April :  it  on 
that  day  was  tried  before  Lord  Tenterden,  when  the  inva- 
lidity of  the  commission  was  established,  and,  under  the 
direction  and  with  the  approbation  of  his  Lordship,  a  verdict 
was  obtained  by  Major  Roper,  and  a  motion  for  a  new  trial 
was  refused. 

A  petition  was  presented  to  the  Lord  Chancellor^  stating 
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these  facts,  and  calling  upon  his  Lordship  to  order  such 
compensation  to  be  made  to  Major  Roper  as  the  practice 
of  the  Court  would  permit,  for  the  indignity  and  expense 
to  which  he  had  been  exposed :  the  seizure  of  his  property, 
and  the  affliction,  bodily  and  mental,  which  he  had  endured. 
The  commission  was  superseded,  with  costs. 

Mr,  CoUofCs  Case. 

Mr.  Cotton  had  undertaken  to  build  some  houses  at 
Worthing,  for  an  attorney  in  London.  Afler  considerable 
progress  had  been  made  in  the  buildings,  the  attorney  and 
Mr.  Cotton  quarrelled ;  the  attorney  refused  to  advance 
more  money,  and  Mr.  Cotton  refused  to  proceed  with  the 
buildings,  until  such  advance  was  made. 

Pending  the  dispute^  Mr.  Cotton  requested  permission  to 
place  on  the  premises  of  a  gentleman  at  Shoreham  some 
window  sashes,  which,  if  they  had  continued  to  have  been 
exposed  to  the  weather,  would  have  been  ruined,  and  some 
stones  which  might  have  been  stolen. 

A  commission  of  bankruptcy  was  immediately  issued 
against  Mr.  Cotton. 

The  evidence  of  the  act  of  bankruptcy  prepared,  as  usual, 
to  support  such  commission,  was  as  follows  :— 

''George  Harrison  upon  his  oath  saith  that  the  said 
R.  T.  Cotton  hath  prepared  certain  sash  frames,  sashes,  and 
other  works  for  the  purpose  of  the  buildings,  in  which  the 
said  R.  T.  Cotton  was  engaged  at  Worthing,  and  that  such 
sashes  and  sash  frames,  of  the  value  of  250^  or  thereabouts, 
were  placed  within  the  said  buildings  for  the  purposes  of 
such  buildings,  and  that,  on  or  about  Monday,  the  7th  day 
of  October  instant,  or  within  a  few  days  preceding,  the 
whole  of  the  said  sashes  and  sash  frames  were  removed 
from  the  said  buildings,  and  sent,  as  this  deponent  believes, 
to  Messrs.  Irving  and  Company  of  Shoreham,  from  whom 
the  said  R.  T.  Cotton  had  purchased  the  timber  employed 
in  such  buildings.  And  this  deponent  further  saith,  that 
the  said  R.  T.  Cotton  hath  also  removed  or  caused  to  be 
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removed  and  transferred  from  the  smd  premises  and 
buildings,  lead,  stone,  and  other  materials  of  the  value 
altogether  of  SOL  or  thereabouts.  And  this  deponent 
further  saith,  that  this  deponent,  about  the  time  above 
mentioned,  received  two  orders  respectively  dated  the  Ist 
day  of  October  instant,  under  the  signature,  as  this 
deponent  believes,  of  Mr.  Irving,  a  member  of  the  firm 
above  mentioned,  for  the  delivery  of  the  said  sashes  and 
frames,  and  also  for  a  load  of  the  paving  stone,  in  pursuance 
of  which  orders  this  deponent  did  deliver  the  said  goods 
and  materials  above  mentioned." 

Q*  You  are  requested  to  state,  with  reference  to  the 
above  deposition,  what  is  the  opinion  you  have  formed  as 
to  the  purpose  for  which  the  materials  and  goods  above 
mentioned  were  delivered  to  the  order  of  Messrs.  Irvings. 

A.  My  belief  is,  that  they  were  sent  to  Messrs.  Irvings 
for  the  purpose  of  protection,  and  for  that  purpose  only. 

As  an  action  had  been  commeneed  to  try  the  validity  of 
the  commission,  an  action  could  not  be  maintained  against 
the  commissioners  unless  they  committed  some  further 
illegal  act.  Mr.  Cotton,  therefore,  refused  to  attend  the 
commissioners  unless  under  the  compulsion  of  a  warrant. 

A  letter,  of  which  the  following  is  a  copy,  was  accordingly 
written  to  the  petitioning  creditor,  by  Mr.  Winter,  a  most 
respectable  solicitor  in  London : 

'<  Sir — In  re  Cotton. — When  I  attended  the  commis- 
sioners on  Friday  last,  my  object  was  to  state  to  them  the 
circumstances  of  the  case,  and  to  submit  that,  under  such 
circumstances,  they  ought  not  to  have  appointed  any  pri- 
vate meeting  on  that  day  or  any  other  for  the  examination 
of  Messrs.  Cotton,  or  either  of  them.  The  commissioners, 
however,  refused  to  hear  me,  and  I  then  thought  it  proper 
to  advise  Messrs.  Cotton  not  to  submit  to  be  examined  at 
any  private  meeting,  unless  under  the  commissioners'  war- 
rant, in  order  that  he  might  at  least  have  the  security  of 
the  commissioners'  responsibility  for  such  a  proceeding.  I 
now  give  you  notice  that  Messrs.  Cotton  will  attend  to 
surrender  to  the  warrants,  which  I  assume  to  have  issued 
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against  them,  and  to  submit  to  whatever  examinations  the 
commissioners  may  direct,  at  any  hour  or  place  to-morrow, 
or  any  other  day  it  may  suit  their  convenience  to  appoint. 
I  should  wish  you  to  show  this  letter  to  the  commissioners. 
I  am,  &c.  J.  Winter,  junior,  15th  December  1828." 

To  such  letter  no  answer  was  sent,  nor  was  any  warrant 
executed. 

The  action  was  tried  on  the  17th  of  January,  when  the 
invalidity  of  the  commission  was  clearly  established ;  and  a 
few  days  afterwards  the  commission  was  superseded  by  the 
Lord  Chancellor. 


In  the  year  1828  a  Committee  was  appointed  by  the 
House  of  Commons,  to  enquire  into  the  state  of  the  Bank- 
rupt Laws,  and  their  administration.  Upon  the  subject  of 
this  ex  parte  declaration  of  bankrupts,  various  witnesses 
were  examined,  who,  as  in  all  cases  of  reform,  differed  in 
opinion.  The  witnesses  who  objected  to  this  ex  parte 
proceeding  were  Sir  Samuel  Romilly,  Mr.  Lockhart, 
Mr.  Nowlan,  Mr.  Amory,  and  Mr.  Montagu.  The  wit- 
nesses in  favour  of  this  practice  were  Mr.  Cooke  and 
Mr.  Sweet.  Their  evidence  may  be  found  in  the  printed 
Report  of  the  Committee  of  the  House. 
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DECIDED  IN  THE  OTHER  COURTS. 


ACCOUNTS. 
See  Assignees. 


ACCOUNTANT. 
See  Lien. 


ACQUIESCENCE. 

See  Supersedeas. 


ACTION. 
See  Assignees. 


ACT  OF  BANKRUPTCY. 

I.  If  a  creditor  write  to  his  debtor, 
«aying,  **  I  must  have  the  money  in 
o  few  weeks,  or  I  will  put  it  into 
the  hands  of  an  attorney/*  and  the 
debtor,  in  consequence  of  this  de- 
mand, pay  the  debt  in  three  weeks, 
and  about  a  month  before  he  goes 
to  prison,  it  is  not  a  voluntary 
payment.  Raynard  v.  Bobineony 
SU.&  A.  127. 

%  The  declarations  of  a  trader 
made  shortly  after  his  absence  from 
Vol.  I. 


home  are  not  admissible  to  prove 
such  absence  an  act  of  bankruptcy, 
unless  made  whilst  he  was  absenting 
himself.  Lees  v.  MarUm,  1  M.  & 
Robinson,  211. 

3.  The  breach  of  an  appointment 
by  a  trader  to  call  at  the  residence 
of  his  creditor  is  not  an  act  ot 
bankruptcy.  Lees  v.  MarUniy  1  M. 
&  Robinson,  210. 

4.  If,  after  an  execution  has  been 
levied  upon  the  goods  of  a  trader, 
he  agrees  with  a  creditor  that,  for 
the  purpose  of  procuring  an  equal 
distribution  of  his  effects  amongst 
all  his  creditors,  he  shall  become 
bankrupt;  and,  to  enable  the  cre- 
ditor to  issue  a  commission,  execute 
an  assignment  of  all  his  goods  to 
the  creditor,  the  creditor  cannot 
rely  upon  such  deed  as  an  act  of 
bankruptcy  to  support  a  commis- 
sion issued  by  him.  Marshall  v. 
Barkwor^  4  a  &  Ad.  509.  S.  C. 
1  N.  &  M.  279. 

5.  Tlie  1&2W.4.  C.56.  8.42.  as 
to  concerted  fiats  does  not  alter  the 
law  as  to  a  concerted  act  of  bank- 
ruptcy, and  a  fiat  cannot  now  Ixi 
supported  upon  such  an  act.  Mar- 
shall V.  Barkworth,  4  B.  &  Ad.  .$J2. 
S.  C.  1  N.  &  M.  279. 
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6.  The  signature  by  an  insolvent 
to  his  petition  is  not  filing  the  peti- 
tion, it  is  not  filed  until  it  reaches 
its  ultimate  place  of  custody.  Gar" 
lick  ¥•  Songster^  9  Bing.  46. 

?•  In  an  action  by  the  assignees 
under  a  joint  commission,  against 
the  sheriff  and  an  execution  cre- 
ditor, for  taking  the  goods  of  one  of 
the  bankrupts,  declarations  by  the 
other  bankrupt  after  the  commis- 
sion are  not  evidence  to  prove  his 
act  of  bankruptcy.  Bemascani  v. 
Farehrother,  S  B.&  Ad.  S72. 

8.  Declarations  made  by  a  bank- 
rupt a  month  after  he  has  given  a 
security,  which  is  relied  upon  as  an 
act  of  bankruptcy  by  a  fraudulent 
preference,  as  to  the  motives  by 
which  he  was  influenced  in  giving 
the  security,  are  admissible  evi- 
dence against  the  grantee,  although 
made  in  his  absence.  Ridley  y.Gydey 
9  Bing.  S49.    Gaselee,  J.  dissents. 

9.  A  failure  to  keep  an  appoint- 
ment with  a  creditor  does  not  con- 
stitute an  act  of  bankruptcy.  Key 
V.  Shaw,  1  Moo.  &  Sc.  465. 

10.  A  commission  may  be  sup- 
ported on  a  d«bt  accruing  before 
the  trading,  and  an  act  of  bank- 
ruptcy after  the  trading  has  ceased. 
Barker  v.  Grant,  9  Bing.  121. 


ADJUDICATION,  STAYING. 

See  Opening  Fiat. 

Before  adjudication  of  one  of 
two  persons  upon  the  death  of  the 
ether,  against  whom  a  commission 
was  issued,  it  has  been  determined 
by  the  Court  of  Review  that  there 
is  no  necessity  for  a  supersedeas. 
Ex  parte  Green^  1  D.  &  C.  23S. 


AFFIDAVIT. 
See  Exceptions  —  Scandal. 

An  affidavit,  though  not  filed, 
may  be  read,  upon  an  undertaking 
to  file  it.  Ex  parte  Bakery  2  D.  &  C. 
362. 


ALLOWANCE  JO  BANKRUPT. 

1.  Where  the  estate  amounts 
only  to  109.  in  the  pound,  no  allow- 
ance is  of  right  payable.  Ex  parte 
Petherbridge,  2  D.  &  C.  137  ;  1  M. 
&  B.  161. 

2.  If  one  of  two  assignees  admits 
in  the  audit  paper  that  a  sum  was 
reserved  by  the  assignees,  appli- 
cable to  future  claims,  the  bank- 
rupt, on  a  petition  for  his  allowance 
after  the  death  of  this  assignee,  is 
entitled  to  an  inquiry,  whether  any 
part  of  that  sum  ever  came  to  the 
hands  of  the  surviving  assignee.  Ex 
parte  Coombesj  2  D.  &  C.  319. 


AMENDMENT. 

See  Petition. 


ANNUITY. 
See  Contingent  Debt  —  Debt 

PROVEABLE. 


APPEAL. 

See  Supersedeas. 

1.  Upon  an  appeal  in  bankruptcy 
the  appellant  is  entitled  to  begin. 
Ex  parte  Belcher,  1  M.  &  B.  286. 

2.  It  has  been  said  that  an  appeal 
to  the  Chancellor  from  the  Court 
of  Review  does  not  lie,  where  the 
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question  is,  merely,  whether  a  party 
is  or  is  not  a  trader.  Ex  parte 
HintoHy  2  D.  &  C.  407 

3.  It  is  not  discretionary  in  the 
Judges  of  the  Court  of  Review  to 
grant  a  special  case,  where  a  party 
is  entitlea  to  an  appeal.  £x  parte 
HitUon,  2  D.  C.  407- 

4.  The  judges  of  the  Court  of 
Review  have  no  right  to  exercise  a 
discretion  as  to  a  suitor's  right  of 
appeal.       Ex    parte    Cunningham^ 

1  Mont.  &  B.  285. 

5.  An  appeal  pending  is  not  a 
sufficient  ground  for  staying  pro- 
ceedings, especially  when  it  appears 
that  the  appeal  is  brought  for  the 
purpose  of  delay.    Ex  parte  Jlintany 

2  D.  &  C.  407. 


ARREST. 

1.  A  witness  summoned  to  attend 
the  Court  of  Review,  who  came 
from  and  intends  to  .return  to 
Gravesend  by  the  steam-boat,  is 
protected  whilst  waiting  for  the 
steam-boat,  although  he  goes  to  a 
tavern  not  immediately  in  the  road. 
Ex  parte  darkey  2  D.  &  C  99. 

2.  Upon  an  application  by  a  pri* 
soner  to  be  discharged  from  an 
illegal  arrest,  the  Court  cannot  im- 
pose terms,  or  order  the  costs  to  be 
paid  out  of  the  estate.  Ex  parte 
ffelsby,  M.  &  B.  79. 


ASSIGNEES. 

See  Official  Assignee — Superse- 
deas— Property  distributable. 

Aeiion  hy  and  against. 
'"*  See  Evidence. 

1.  Where  a  sheriff  does  not  sell 
immediately,  it  is  a  question  for  the 


jury  whether  the  delay  was  reason- 
able. Aireton  v.  Davis,  3  M.  &  Sc. 
138. 

2.  Where  a  defendant  relies, 
against  assignees,  upon  a  warrant 
of  attorney,  it  seems  that  he  must 
prove  that  it  was  filed  in  pursuance 
of  3  Geo.  4.  c.  30.  Airman  v.  Davis, 
SM.&SC.  150. 

3.  A  warrant  of  attorney  not  filed 
is  valid  against  assignees  under  an 
invalid  commission.  Airetany. Davis, 
3  M.  &  Sc.  150. 

4.  A  declaration  omitting  the 
name  of  the  official  assignee  may 
be  amended  by  the  insertion  of  his 
name.  Baker  v.  Neave,  3  Tyr.  233 ; 
1  Cr.&M.  112. 

5.  A  sheriff  who  under  a  JL  fa, 
seizes  and  sells  goods  before  a  com- 
mission issue,  but  afler  an  act  of 
bankruptcy,  of  which  he  is  igno- 
rant, is  liable  in  trover  by  the  as- 
signees. Balme  v.  Hutton,  2  Cr.  &  J. 
19;  1  Cr.&M.  262. 

6.  Balme  v.  Hutton,  as  reversed, 
recognized  as  law.  Graves  v.  Can- 
fiam,  10  Bing.  5. 

7.  The  assignee  of  an  insolvent 
debtor  cannot  recover  in  an  action 
commenced  by  him  as  assignee 
before  the  assignment  executed  to 
him,  though  it  is  executed  before 
the  trial,  but  not  before  the  decla- 
ration. Lawrence  v.  Miller,  1  Moo. 
&  Robinson,  97* 

8.  Where  the  drawer  of  a  bill  of 
exchange  deposits  it  with  a  credi- 
tor, giving  him  authority  to  receive 
the  proceeds,  and  apply  them  in  a 
specified  way,  and  the  creditor, 
after  an  act  oi'  bankruptcy  by  such 
drawer,  gives  up  the  original  bill 
to  the  acceptor,  and  take  other  bills 
in  lieu  of  it,  this  is  a  conversion  by 
the  creditor,  and  the  assignees  of 
the  drawer  may  support  trover. 
Robson  V.  RoUs,  1  Moo.  &  Robinson, 
239. 
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9  If  assignees  file  a  bill  with- 
out having  obtained  the  necessary 
consent  of  creditors,  and  the  de- 
fendant in  his  answer  so  allege, 
upon  which  the  assignees  file  a 
supplemental  bill,  stating,  that  since 
filing  the  original  bill  they  have  ob- 
tained such  consent,  the  defendant 
may  demur  generally  to  the  sup- 
plemental bill.  King  v«  Tullockt 
2  Sim.  470.  See  contrd  Jones  v. 
Yaiesy  2  Young  &  J.  373,  and  par- 
ticularly Piercy  v.  RcbtrtSy  1  Myln. 
&  K.  8. 

10.  In  a  suit  by  assignees  of  a 
bankrupt  or  insolvent,  it  is  not  com- 
petent to  the  defendant  to  object 
that  the  suit  has  been  instituted 
without  the  consent  of  the  major 
part  in  value  of  the  creditors,  as 
required  by  the  Bankrupt  and  In- 
solvent DeDtors  Acts.  The  judg« 
mcnt  in  such  a  suit  will  bind  the 
creditors,  but  the  assignees  take 
upon  themselves  the  responsibility 
that  the  suit  has  been  properly  in- 
stituted and  properly  conducted. 
Piercy  v.  EohertSy  1  Myln.  &  K.  4. 

11.  The  clause  requiring  the 
sanction  of  a  meeting  of  creditors 
to  a  suit  in  equity  was  intended  to 
benefit  the  creditors,  not  to  give  an 
advantage  to  the  debtor.  Piercy  v. 
Roberts,  1  Myln.  &  K.  10. 

12.  If  in  an  action  a  verdict  is 
given  for  the  plaintiff  for  10,000/., 
subject  to  an  award,  and  the  defen- 
dant then  become  bankrupt,  after 
which  the  award  is  made,  by  which 
the  damages  are  reduced  to  4,000/., 
but  the  assignees  were  not  parties  to 
the  proceedmgs  before  the  arbitra- 
tion, they  are  not  bound  by  the 
award,  Dod  v.  Herring^  3  Sim.  143. 
See  S.  C.  1  Russ.  &  M.  153. 

13.  If  assignees  attend  meetings 
of  the  arbitrator  under  a  reference, 
to  which  the  bankrupt  was  a  party, 
and  make  no  objection  to  the  pro- 


ceedings, they  will  be  considered 
as  adopting  them,  and  be  bound  by 
the  award.  Dod  v.  Herring^  and  ex 
parte,  1  Russ.  &  M.  153. 

14.  When  there  is  an  actual  know' 
ledge  of  the  point  in  dispute,  which 
is  fully  investigated  on  the  trial, 
without  any  formal  notice  to  dis' 
pute  any  of  the  requisites  to  sup- 
port the  commission,  and  where  it 
does  not  distinctly  appear  whether 
any  objection  was  made  at  the  trial 
for  want  of  notice,  and  where  the 
objection  does  not  appear  upon  the 
Judge's  notes,  the  Court,  upon  an 
application  to  enter  a  nonsuit,  will 
not  consider  whether  notice  was  or 
was  not  necessary.  BeUony*  Hodges;^ 
9  Bing.  371. 

15.  If  an  agent  for  an  assignee 
receive  money  on  account  of  hia 
principal,  it  seems  that  a  new  as- 
signee cannot  maintain  money  had 
and  received  against  the  agent. 
Stead  v.  TomiOHy  3  B.  &  Ad.  357. 

16.  If  a  person  receive  money  a» 
agent  for  an  assignee  who  is  insane, 
he  is  liable  in  assumpsit  to  the  new 
assignee.  Stead  v.  Thomtony  3  B.  & 
Ad.  357. 

17.  If  an  action  by  assignees  is 
referred,  the  Judge  has  no  power  to 
certify  for  the  costs  occasioned  by 
the  notice  to  dispute  the  commis- 
sion. Bartkrop  v.  Andertont  1  Moore 
&  Sc. 

18.  If  a  trustee  make  himself  a 
party  to  a  fraudulent  preference, 
and  is  sued  by  the  assignees,  he 
cannot  call  on  the  Court  to  substi- 
tute another  defendant  under  the 
interpleader  act  1  &  2  W.  4.  c.  58* 
Bdcktr  V.  Smith,  9  Bing.  82. 

19.  In  section  92  the  intention  of 
the  legislature  was,  that  in  cases 
where,  if  there  had  been  no  bank- 
ruptc}',  the  bankrupt  could  have 
sustained  an  action,  the  depositions 
should  be  received  as  conclusiTe 
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evidence.     Fox  v.  Mahony,  2  Tyr. 
287.     S.  C.  2  Cr.  &  J.  S25. 

20.  In  trover  by  the  assignees, 
depositions  taken  before  commis- 
sioners are  conclusive  evidence,  by 
section  92  of  the  bankruptcy  act, 
that  the  conversion  is  not  until  the 
act  of  bankruptcy.  Fox  v.  Mahanyy 
2  Tyr.  285.     S.  C  2  Cr.  &  J.  287. 

New  Choice. 

21.  Upon  a  new  choice  of  as- 
signees there  is  no  necessity  to 
vacate  the  assignment.  £x  parte 
Foster,  M .  &  B.  87. 

22.  When  one  of  three  assignees 
declines  to  act,  the  two  acting  as- 
signees should  join  in  the  petition 
for  a  new  choice ;  or  if  one  only 
presents  the  petition,  it  should  be 
served  upon  the  other  acting  as- 
signee. Ex  parte  Harris,  2  D.  &  C.  4. 

D%Uy  and  Liability  of* 
iS'^e  Allowance  —  Renewed  Fiat. 

23.  Where  the  assignees  refuse  to 
bring  an  action  for  the  recovery  of 
property,  which  a  creditor  alleges 
to  have  belonged  to  the  bankrupt, 
the  Court  will  not  order  a  new  elec- 
tion of  assignees,  but  will  permit  the 
creditor  to  bring  the  action  in  the 
name  of  the  assignees,  upon  enter- 
ing into  a  proper  indemnity.  Ex 
parte  Ryland,  2  D.  &  C.  392. 

24.  A  creditor  who  has  proved  is 
entitled,  upon  payment  of  the  ex- 
pense of  copying,  to  a  copy  of 
the  assignees  accounts.  Ex  parte 
Aberdeen,  2  D.  &  C.  34. 

25.  If  an  assignee  purchase,  as 
trustee  for  B.,  some  shares  which 
belonged  to  the  bankrupt  in  a  mine, 
and  after  a  twelvemonth  repur- 
chases them  of  B.  for  his  own  use, 
the  transaction  is  void,  and  the 
assignee  will  be  considered  a  trus- 


tee for  the  general  creditors.     Ex 
parte  Grylls,  2  D.  &  C.  290. 

26.  If  money  be  paid  into  a 
banker's  in  the  name  of  three  as- 
signees, the  bankers  are  not  dis- 
charged by  payment  on  a  check 
drawn  by  one  assignee  and  the  for- 
gery of  the  others.  Innee  v.  St^hen- 
son,  1  M.  &Rob.  145. 

27.  A  surviving  assignee  who,  until 
the  death  of  his  co-assignee,  has 
never  acted,  and  where  there  are 
no  funds,  is  liable  for  the  pajrment 
of  dividends  ordered  twenty  years 
before,  unless  he  can  shew  that  the 
dividends  have  been  paid.  Ex  parte 
HeaUy,  1  D.  &  C.  36 L  Cross,  JL  dis. 

28.  The  provisional  assignee  is  not 
responsible  for  the  fraud  of  an 
agent  appointed  with  due  care. 
Raw  V.  Cotton,  9  Bing,  96. 

29.  As  the  assignees  do  not  now 
enter  into  a  covenant  to  account, 
query,  as  to  the  person  who  is  to  be 
answerable  for  the  executors  per- 
forming their  duties.  Ex  parte 
EUis,  1  M.  &  B.  116.  S.  C.  1  D.  &  C. 
220. 

30.  If  the  commission  reports  that 
it  will  be  beneficial  to  carry  on  the 
trade,  the  official  assignee  will  be 
ordered  to  supply  fnds.     Ex  parte 

WytUs,  1  D.  &  C.  29. 

31.  A  petition  to  keep  distinct  ac- 
counts under  a  joint  commission 
will  be  dismissed  at  the  personal 
costs  of  the  assignees.  Ex  parte 
Green,  1  D.  &  C.  382. 

Costs. 

32.  The  assignees  have  been 
ordered  personally  to  pay  the  costs^ 
notwithstanding  the  petition  was 
recommended  by  the  commissioner. 
Ex  parte  Bowden,  2  D.  &  C.  lJ82. 

General* 

33.  The  Court  of  Review  will  not 
sanction  a  sale  by  private  contract, 
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without  a  previous  reference  to  the 
commissioners.  Ex  parte  Godingy 
1  D.  &  C.  323. 

34.  Tlie  certificate  of  the  appoint- 
ment of  assignees  need  not  be  re- 
gistered, except  in  a  registrar 
county.     Anon.  1  D.  &  C.  349. 


ATTESTATION. 

See    Petition  —  Court    of    Re- 
view, 3. 


BAIL. 

*  If  after  a  defendant  is  arrested 
and  bailed  he  is  declared  bankrupt, 
the  Court  will  enlarge  the  time  to 
render  him  until  four  days  after  he 
has  passed  his  final  examination,  if 
it  will  save  expence  to  the  estate, 
and  an  affidavit  is  produced  that  the 
Commissioners  cannot  conveniently 
attend  at  the  prison.  Harris  v.  Ah 
cocky  2  Cr.  &  J.  4.86. 


BANKER. 
See  Assignees,  26. 


BANKRUPT. 
See  Allowance  —  Costs. 

If  a  bankrupt  refuse  to  join  in 
the  conveyance  of  any  part  of  his 
estate,  the  Court  will  order  him  to 
do  so,  under  the  6  Geo.  4.  c.  16. 
8.  78.  Ex  parte  Jackson^  2  D.  &•  C. 
458. 


CANAL  SHARES. 
See  Reputed  OwNERSiur. 


CERTIFICATE. 
See  Allowance.    2d  Commission. 

L  The  signature  by  power  of 
attorney  to  a  certificate  admitted, 
although  the  power  was  not  strictly 
formal.  Ex  parte  WilkinsoHy  M  &  B. 

257. 

2.  A  power  of  attorney,  from  a 
creditor  residing  abroad,  to  sign 
the  bankrupt's  certificate,  is  suf- 
ficiently authenticated  by  Uie  attes- 
tation of  a  notary  public,  without 
an  affidavit  to  verify  the  signa- 
ture. Ex  parte  Myers^  2  D.  &  C. 
406. 

3.  When  the  certificate  has  been 
stayed  at  the  instance  of  a  mort- 
gagee until  he  has  proved,  it  may 
be  allowed  without  the  usual  affi- 
davit, upon  satisfaction  of  the 
debt  of  the  mortgagee,  and  con- 
sent of  the  assignees.     In  re  Hally 

2  D.  Kt  C.  44. 

4.  Upon  a  replication  that  a  cer- 
tificate was  obtained  unfairly  and 
by  fraud,  evidence  may  be  given 
that  a  signature  was  obtained  by 
money.    Horn  v.  7bm,  4  B.  &  A.  78. 

5.  A  fraudulent  misdescription  of 
the  trading  is  a  ground  for  staying 
the  certificate.  Ex  parte  Tanner ^ 
M.  &  B.  391 . 

6.  Where  a  person  fraudulently 
obtains  bills  of  exchange,  which  he 
indorses  and  delivers  to  a  third 
party  without  consideration,  and  a 
bill  in  equity  is  filed  against  both, 
praying  tnat  the  bills  may  be  deli- 
vered up  to  be  cancelled,  and  the 
person  who  fraudulently  obtained 
the  bills  became  bankrupt  after 
the  suit  is  commenced,  a  plea  of  the 
bankruptcy  is  not  a  sufficient  plea 
to  the  bill.    Mackworth  y.  MarsAali, 

3  Si.  368. 

7.  If  a  defendant  seeks  to  avail 
himself  of  his  discharge  under  the 
Insolvent   Debtors*  Act,   7  Geo^  4". 
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c.57i  he  must,  as  in  bankruptcy, 
plead  it  generally,  and  cannot  give 
it  in  evidence  under  the  general 
issue.  Bircham  v.  Crdghtony  S  M. 
&  Sc.  35a 

8.  It  seems  that  the  Court  will 
not,  on  motion,  cancel  a  bail  bond, 
when  there  is  a  suggestion  that  the 
certificate  is  obtained  by  fraud. 
Duncan  v.  Eneretty  1  Moore  &  Sc. 
521. 

9.  The  certificate  under  a  second 
commission  is  a  bar  to  an  action  for 
a  debt  proveable  under  the  commis- 
sion. Mobertton  v.  Score^  3  B.  &  Ad. 
338. 

10.  It  seems  that  section  127  of 
6  Geo.  4,  c.  16,  implies  to  cases 
where  the  first  certificate  was 
granted  under  a  commission  issued 
before  the  passing  of  the  act. 


CHOSE  IN  ACTION. 
See  Ri^PUTBD  Ownership. 


CONCERTED  FIAT. 
See  Act  of  Bankruptcy. 


CONSOLIDATION. 

The  Court  will  not,  upon  a  re- 
solution of  joint  and  separate  credi- 
tors, order  a  consolidation  of  joint 
and  separate  estates,  without  a 
report  from  the  commissioners  that 
it  will  be  beneficial.  Ex  parte  Party 
2D.  &C.  2. 


CONTINGENT  DEBT. 

1.  A  debt  on  a  guarantee  which 
did  not  become  absolute  before  the 


bankruptcy  is  proveable  as  a  con- 
tingent debt.  Ex  parte  Myers, 
M.  &B.229.    S.  C.2D.&C.  251. 

2.  Where  the  bankrupt  had  given 
an  indemnity  bond,  and  the  amount 
of  damage  was  not  ascertained,  the 
Court  directed  a  claim  to  be  en- 
tered. Ex  parte  MarshaUy  M.  &  B. 
242. 

3.  If  a  surety  for  an  annuity  co- 
venant to  pay  the  annuity  in  case 
default  is  made  by  the  grantor,  and 
the  surety  became  bankrupt  before 
default,  the  value  of  the  annuity  is 
not  proveable  as  a  contingent  debt. 
Ex  parte  Thamasy  M.  &  B.  219.  S.C. 
2D.&C.  125. 


CONVEYANCE. 
See  Bankrupt. 


COMMITMENT. 

1.  Q.  Whether  the  Court  of  Re- 
view can  commit  for  an  insufficient 
examination  ?    Re  Feaks,  M.  &  B. 

215. 

2.  Q.  Whether  the  Court  of  Re- 
view can  commit  for  not  fully  an- 
swering ?  Re  J.  Heath,  M.  &  B.  189* 


COMPENSATION. 

The  Lord  Chancellor  may  unite 
the  compensation  account  and  the 
secretary  of  bankrupts  account.^ 
2&3W.4.  c.  114.  s.  10. 
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COSTS. 

See  Arrest — Assignees — 
Rehearing. 

).  Costs  will  not  be  given  against 
a  bankrupt  upon  petition  to  annul 
a  fiat.  Ex  parte  Heathy  M.  &  B. 
116. 

2.  Upon  petition  to  expunge  a 
proof  on  grounds  not  taken  before 
the  commissioner,  the  respondent 
will  have  his  costs  out  of  the  estate. 
Ex  parte  EUis,  M.  &  B.  254. 


COUNSEL  UNDERTAKING. 

See  Supersedeas. 


COUNTRY  FIAT. 
See  Issuing  Fiat. 


When  all  the  creditors  in  a 
country  fiat  are  in  London  except 
two,  the  Court,  upon  the  consent  of 
the  two,  will,  before  the  bankrupt 
has  surrendered,  order  the  country 
fiat  to  be  deposited  in  the  office, 
and  a  London  fiat  to  issue.  Ex 
parte  JohnsoHj  1  D.  &  C.  221. 


COURT  OF  REVIEW- 

See  Appeal  —  Commitment  —  Ju- 
risdiction— Petition—  Costs. 

1.  The  Court  will  not  interpose 
upon  the  petition  of  a  stranger, 
except  in  cases  of  immediate  in- 
jury. Cross,  J.,  dissented.  Ex  parte 
Heath,  M.  &  B.  169.     S.  C.  2  D.  &  C. 

140. 

2.  If  a  petition  is  ordered  to 
stand  over,  without  prejudice  to 
the  petitioner  proceeding  at  law, 
and  the  petitioner  commence  an 
action,  the  Court  will  not  compel 
him  to  elect.  Ex  parte  Heath, 
M.  &  B.  183. 


S.  The  petition  being  preseotcd 
by  a  person  who  is  not  a  solicitor 
of  the  Court  is  not  an  objection 
to  the  hearing.  Ex  parte  Tlnmer, 
M.  &  B.  391. 

4.  If  a  petition  pray,  that  an  order 
of  the  Lord  Chancellor  that  a  fiat 
which  has  been  issued  may  be  re- 
versed, it  is  not  so  irregular  as  to 
prevent  the  Court  from  proceeding 
to  consider  whether  it  will  intimate 
an  opinion  to  the  Chancellor  as  to 
the  expediency  of  the  reversal.  Ex 
parte  Anjer,  2  D.  &  C.  67. 

5.  An  order  for  the  sale  of  the 
bankrupt's  interest  in  a  reversion 
bequeathed  to  his  wife  under  a  will 
cannot  be  made  without  serving  the 
wife.     Ex  parte  Moore,  2  D.  &  C.  2. 

6.  The  Court  of  Review  has  re- 
fused to  permit  counsel  to  ask  the 
solicitor  for  the  opposite  party  whe-* 
ther  he  had  not  received  a  letter 
which  was  produced.  Ex  parte 
Baldocky  2  D.  &  C.  60. 

7.  Where  a  petition  is  in  the 
paper  for  hearing  on  Monday,  and 
the  respondent  only  files  his  affida- 
vit on  the  previous  Saturday,  the 
petitioner  is  entitled  to  an  order  for 
time  to  answer  them.  Ex  parte 
Gladdhh,  2  D.  &  C.  SSa 

8.  When  one  of  three  assignees 
declines  to  act,  a  petition  for  a  new 
choice  should  be  presented  by  the 
other  two  assignees ;  or,  if  by  one 
only,  it  should  be  served  on  the 
other.  Ex  parte  Harris,  2  D.  & 
C.4. 

9.  A  petition  by  a  devisee  under 
a  will  of  which  the  bankrupt  is  one 
of  two  executors,  for  the  payment 
of  a  sum  paid  under  the  bankruptcy 
to  the  accountant  general,  must  be 
served  on  the  other  executor.  Ex 
parte  CutHng,  2  D.  &  C.  3. 

1 0.  Q.  Whether  an  order  of  the 
Court  of  Review,  not  authenticated 
by  the  seal  of  the  Court,  but  merely 
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signed  by  one  of  the  registrars,  can 
be  receired  as  evidence  that  the 
order  was  made.  Aireton  v.  Datnt^ 
3  xM.  &  S.  US. 

1 1.  Process  to  examine  mod  tfooe 
is  not  issuable  until  after  the  hear- 
ing.   Anon.'2  D.  &  C.  120. 

12.  Where  an  order  reserves  fur- 
ther directions  and  costs,  a  subse- 
quent application  to  the  Court,  as 
to  the  costs  merely,  may  he  enter- 
tained by  motion ;  but  i£  it  is  by 
way  of  further  directions,  it  must 
be  by  petition.  The  solicitor  for 
the  respondents  ought  to  have  no- 
tice 01  such  application,  as  well 
as  the  respondents  themselves.  £x 
parte  ShadboU,  2  D  &  C.  286. 

IS.  Where  the  affidavits  in  support 
of  a  petition  are  very  volummous^ 
the  Court  will  give  a  respondent  time 
to  answer  them,  upon  payment  of 
costs,  although  the  petition  is  in 
the  paper  for  hearing,  and  twelve 
days  have  elapsed  since  the  affida- 
vits were  filed.  Ex  parte  WiUiam' 
«wi,  2D.&C.  S17. 

H.  The  Court  may  examine  a 
bankrupt  upon  his  petition  to  su- 
persede. Ex  parte  Palmer,  1  D.  &  C. 

S75. 

15.  A  petition  by  a  creditor  to 
supersede  need  not  contain,  in  the 
body  of  the  petition,  an  allegation 
that  they  are  creditors,  if  they  are 
styled  creditors  in  the  title.  Ex 
parte  Springett,  1  D.  h  C.  S80. 

16.  The  Court  of  Review  can 
order  a  fiat  to  be  taken  off  the  file, 
to  be  amended  by  the  Chancellor, 
if  he  shall  think  fit.  In  re  Walker^ 
1  D.  &  C.  SSL 

17.  It  is  a  matter  of  course  to 
enlarge  the  period  for  which  a 
petition  is  answered,  but  a  special 
application  is  necessary.  Ex  parte 
Beardswarth,  1  D.  &  C.  S69. 

18.  The  Court  of  Review  has  no 
power  to  order   the  secretary  of 


bankrupts  to  attend  before  the 
grand  jury ;  it  can  only  say  that  he 
is  at  liberty  to  attend.  Anon.  1  D. 
&  C.  S59. 

19*  A  petition  cannot  be  reheard, 
unless  the  order  for  rehearing  is 
drawn  up*  Ex  parte  Jenkins^  1  D. 
&  C.  222. 

20.  The  Court  of  Review  has  no 
authority  over  the  secretary  of 
bankrupt.  In  re  F/y,  1  D.&  C.  240. 

21.  The  Court  has  jurisdiction 
over  parties  who  consent.  Ex  parte 
Reid,  1  D.  &  C.  256. 

22.  It  seems  uncertain  whether, 
upon  forfeiture  of  his  debt  by  the 
petitioning  creditor,  the  remedy  is 
by  petition  or  action.  Ex  parte 
Greeny  1  D.  &  C.  23S. 

23.  The  filing  an  affidavit  by  a 
respondent  who  objects  to  the  juris- 
diction is  not  an  admission  of  the 
jurisdiction.  Ex  parte  Reidy  1  D.  & 
C.250. 

24.  An  order  for  payment  of  costs 
to  a  respondent,  because  the  Court 
has  not  jurisdiction,  does  not  give 
jurisdiction  upon  a  subsequent  ap- 
plication, after  an  examination  of 
the  respondent  before  the  commis- 
sioner. £x  parte  Reidy  1  D.  &  C. 
250. 

25.  If  a  memorandum  of  deposit 
be  signed  by  a  clerk  of  the  creditor, 
but  it  does  not  appear  that  it  was  so 
signed  by  the  authority  of  the  bank- 
rupt, it  does  not  entitle  the  mort- 
gagee to  his  costs  as  a  written 
memorandum.  Ex  paf  te  Reidy  1  D. 
&  C.  250. 

26.  A  petition  to  the  Right  Ho- 
nourable the  Chief  Judge  and  the 
other  Judges,  without  adding  *<  of 
the  Court  of  Review,"  is  informal, 
and  must  be  amended.  Anon.  1  D. 
&  C.  287. 

27*  If  the  commissioners  reject, 
for  an  insufficient  reason,  a  debt 
which  is  not  proveable,  a  petition 
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to  prove  will  be  dismissed  with 
costs.  Ex  parte  Warthington^  1  D. 
&C.  288. 

28.  The  Court  has  refused  to 
direct  the  parties  to  be  examined, 
on  an  issue,  as  to  the  validity  of  the 
commission.  In  re  ChrisUey  1  D.  & 
C.  290. 

29.  A  party  who  files  affidavits 
that  are  wholly  unnecessary,  must 
pay  the  costs  of  tliem.  Ex  parte 
jReidylD.&CSW. 

80.  A  person  served  with  notice 
that  a  petition  will  be  heard  is  en- 
titled to  the  costs  of  his  appearance, 
although  he  has  not  any  interest  in 
the  matter  at  issue.  £x  parte  Rod, 
1  D.  &  C.  322. 

3  &  4  W.  4.  c.  4<7.  giving  further 
power,  A|^>eDdix,  1. 


CROPS 
See  Mortgage. 


DEPOSITIONS. 
See  Evidence,  9. 


DESCRIPTION  OF  BANKRUPT. 

See  Certificate — Issuing  Fiat. 


DEBT  PROVEABLE. 

See  Contingent  Debt  — Prin- 
cipal AND  Surety. 

1.  It  has  been  decided,  that  if  a 
testator  indebted  on  bond  devise  his 
real  estate  to  the  bankrupt  and  two 
other  trustees,  for  payment  of  his 
debts,  and  a  bond  creditor  brings  an 
action  against  the  bankrupt  and  the 
other  devisees,  and  recovers  a  joint 
judgment  against  them,  he  is  not 
entitled  to  prove  under  the  separate 


commission,  even  for  the  purpose  of 
voting  in  the  choice  of  assignees. 
Ex  parte  Pearse^  2  D  &  C.  451. 

2.  When  trustees  under  a  mar*' 
riaffe  settlement  lend  upon  note  the 
wi&s  money  to  the  husband,  with 
her  consent,  they  cannot,  if  she  is 
supported  by  the  husband,  prove  for 
interest.   Ex  parte  Green,  2  D.  &  C. 

lis. 

3.  If  two  tiaders  give  a  joint  and 
several  bond  and  a  joint  warrant  of 
attorney,  and  the  creditor  enter  a 
joint  judgment,  the  separate  debt  is 
merged.  Ex  f  arte  Ckristief  2D.  &C. 
155.     S.  C.  M.  &  B.  532. 

4.  The  holder  of  a  bill,  without 
notice  that  the  indorser  and  ac- 
ceptors were  members  of  the  same 
firm,  is  not  entitled  to  a  double 
proof.  Ex  parte  Mouldf  M.  &  B.  28. 
S.C.  2D.&C.419. 

5.  If  an  annuity  is  granted  in 
consideration  of  the  relinquishment 
of  a  business,  the  creditor  is  entitled 
to  prove  for  the  market  value^ 
without  reference  to  the .  original 
consideration  given,  or  lapse  of  time 
since  the  grant.  Ex  parte  Saxe, 
M.  &  B.  134.     S.  C.  2  D.  &  a  172. 

6.  If  planters  at  Demerara  ship 
sugars  to  a  firm  in  England,  upon 
which  they  draw  bills  for  payment, 
and  a  certificate  is  obtained  by  the 
firm  under  a  commission  against 
the  firm  in  England,  o£  which  the 
planters  have  notice,  it  is  a  bar  to  an 
action  in  Demerara  for  the  sugars. 
Ockoin  V.  Forbesy  1  Buck.  57.  ( A.B.) 
77.  362. 

7.  Where  part  of  an  account 
between  two  mercantile  houses  con- 
sists, on  both  sides,  of  bills  which 
may  be  proved  against  both  estates, 
the  cash  balances  as  between  the 
two  houses  is  proveable,  excluding 
the  bills  outstanding  on  both  sides, 
but  in  the  event  of  a  surplus  the 
bills  on  both  sides  are  to  be  included 
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in  the  amount.  Ex  parte  LaforeH 
and  ex  parte  Wufierell^  M.  &  B.  363. 
S.  C.  2  D.  &  C.  199. 

8.  Upon  a  contract  by  a  trader  to 
pay,  when  required,  to  the  trustees 
of  his  marriage  settlement,  a  sum, 
the  interest  to  himself  for  life  or  till 
his  bankruptcy,  and  then  to  his  wife, 
and  having  received  upon  the  mar- 
riage 150^  from  the  wife,  and  after 
payment  has  been  required  by  the 
trustee  he  becomes  bankrupt,  with- 
out having  made  any  payment,  the 
whole  debt  is  proveable,  and  the 
dividend  applicable,  first  to  raise 
the  150/.,  the  interest  of  which  to 
be  applied  to  the  wife,  and,  after 
150/.  be  raised,  the  interest  on  any 
further  sum  to  be  paid  to  the  as- 
signees for  the  life  of  the  bankrupt, 
and  afterwards  according  to  the 
trusts  of  the  settlement.  Ex  parte 
Shute,  M.  &  B.  385. 

9.  A  partner  is  entitled  to  prove 
against  his  co-partner  upon  a  settled 
account,  although  some  partnership 
debts  are  unpaid.  Ex  parte  Graze" 
/^rooife,  2D.&C.  186. 

10.  A.  discounts  for  K.  and  Co., 
who  afterwards  become  bankrupt, 
three  bills  drawn  by  K.  and  Co.  on 
D.  and  S. ;  one  of  the  bills  becomes 
due  before  the  bankruptcy,  and  the 
two  others  afterwards ;  none  of  them 
are  paid  by  the  acceptors,  and  A. 
gives  no  notice  to  K.  and  Co.  o£ 
their  dishonor :  Held,  that  A.  could 
not  prove  the  first  bill,  but  might 
prove  the  two  others.  K.  and  Co. 
also  sent  to  A.  five  other  bills  drawn 
by  them  on  D.  and  S.,  and  received 
fhnn  him  in  return  his  acceptances 
for  the  precise  amount,  which  they 
discounted  with  their  <ywn  bankers, 
but  none  of  which  being  paid  by  A. 
(who  became  bankrupt  himself  be- 
fore they  fell  due)  they  were  proved 
by  the  holders  under  K.  and  Co.'s 
commission,  A.  never  having  nego- 


tiated the  five  bills  sent  him  by 
K.  and  Co. :  Held,  that  his  assignees 
could  not  prove  them  under  K.  and 
Co.'s  commission.  Ex  parte  Solartiy 
2D.&C.261. 

11.  C.  and  Co.,  before  their  bank- 
ruptcy, guarantee  to  A.  the  payment 
of  300/.  for  the  erection  by  him  of  a 
sugar-mill  for  D.,  on  the  production 
of  a  certificate  by  an  engineer  that 
the  mill  was  erected  according  to 
the  terms  of  a  certain  specification. 
A.  produces  a  certificate  of  the 
erection  of  the  mill,  stating,  however, 
a  deviation  from  the  original  plan, 
with  the  consent  of  D. ;  upon  which 
C.  and  Co.,  without  making  any  ob- 
jection to  such  deviation,  mform  A. 
it  was  not  in  their  power  to  pay  the 
money  :  Held,  that  A.  might  prove 
the  300/-  under  the  fiat  issued  against 
C.  and  Co.  Ex.pnrfr  AikwtiU,  ^D. 
&  C.  281. 

12.  The  two  trustees  under  the 
marriage  settlement  of  H.,  a  bank- 
rupt, advance  him,  on  the  security 
of  his  bond,  the  amount  of  the  trust 
fund  (which  was  his  wife*s  fortune), 
for  the  purpose  of  being  employed 
in  his  busmess ;  and  one  of  the 
trustees  afterwards  enters  into  a 
parol  agreement  with  H.  and  his 
partner,  that  the  loan  should  be 
considered  a  debt  due  from  the 
partnership  :  Held,  that  the  subse- 
quent agreement  was  in  the  nature 
of  a  collateral  security,  and  that  the 
trustees  could  prove  both  against 
the  joint  estate,  and  the  separate 
estate  of  H.,  making  their  election 
afterwards  from  which  estate  they 
would  receive  dividends.  Ex  parte 
Kedie,  2  D.  &  C.  321. 

13.  A  debt  for  which  a  surety  ex- 
cftiBtcit  a  iBairaDt  of  attorney,  upon 
which  judgment  is  not  entered  till 
after  the  bankruptcy  of  the  surety, 
is  not  proveable.  Ex  parte  Wort/t- 
ingtan,  1  D,  &  C.  288. 
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14.  A  joint  creditor  who  has  a 
joint  security  for  part  of  the  debt, 
and  a  separate  security  for  a  dif- 
ferent part  of  the  whole  debt,  may 
prove  his  debt  on  the  joint  security 
against  the  joint  estate,  and  on  his 
separate  security  against  the  sepa- 
rate estate.  Ex  parte  Ladhrook^ 
2G.&J.84.. 

15.  The  election  by  a  creditor  to 
prove  his  debt  under  a  commission 
is  complete,  and  operates  as  a  final 
abandonment  of  his  claim  against 
the  person  of  his  debtor.  Adams  v. 
Bridges^  1  M.  &  Sc.  441. 

16.  Upon  the  bankruptcy  of  one 
of  several  trustees,  the  Court  will 
not,  before  the  choice  of  assignees, 
direct  a  proof  to  be  made  by  the 
other  trustees  upon  an  ex-parte  ap- 
plication, but  the  petitioning  cre- 
ditor must  be  served ;  and  it  seems 
that,  until  the  debt  has  been  re- 
jected by  the  commissioners,  the 
Court  will  not  interpose.  Ex  parte 
Beaunumt^  1  D.  &  C.  360. 

17.  The  proof  under  a  commis- 
sion does  not,  as  it  seems,  subject 
the  creditor  to  the  jurisdiction  of 
the  Court  with  respect  to  a  lien  for 
another  debt.  D.  Hose,  J.  Ex  parte 
Eeid,  1  D.  &  C.  259. 

18.  If  a  creditor  for  goods  sold  do 
not  prove  under  a  second  commis- 
sion, but,  after  the  certificate,  he  re- 
ceives from  the  debtor  bills  for  his 
debt,  such  bills  may  be  proved  by 
him  under  a  third  commission.  Ex 
parte  Morkyy  2  D.  &  C.  45. 


DIVIDEND. 

See  Debt  proveablb — Friendly 
Society —  Assignees. 

1.  Where  a  creditor  addresses  a 
written  request  to  assignees,  in  ge- 
neral terms,  to  pay  dividends  to  an 
agent,  the  assignees  are  justified 
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in  paying  all  subsequent  dividends 
until  the  order  is  countermanded. 
Ex  parte  Bright,  2  D.  &  C.  8. 

2.  Although  assignees  accounts 
are  audited,  they  may  be  opened 
by  the  Commissioner.  Ex  parte 
Appkgarth,  1832,  2  D.  &  C.  201. 

I  think  that,  in  a  subsequent  case, 
it  was  determined  that  they  might 
be  opened  by  the  bankrupt,  but  not 
by  the  creditor. — B.M. 

3.  A  dividend  may  be  opened  if 
creditors  are  not  paid,  and  there 
has  not  been  negligence  by  the  cre- 
ditor; and  the  omission  by  assignees 
to  prove  in  proper  time  is  not  a 
reason  to  prevent  it,  as  it  is  not  as 
culpable  as  omission  by  an  indi* 
vidual.  Ex  parte  Smith,  1  D.  &  C. 
267. 

4.  The  statute  of  limitation  does 
not  apply  to  dividends  on  a  debt 
proved  under  a  commission.  Ex 
parte  Heal^,  1  D.  &  C.  369. 


DOCK  WARRANTS. 
See  Reputed  Ownership. 


ENROLMENT. 

1.  If  in  a  dispute  between  two  as- 
signees, in  which  an  action  is  com- 
menced by  one  against  the  other, 
the  plaintiff  cannot  apply  to  the 
Court  for  an  enrolment  of  the  pro- 
ceedings until  he  has  applied  to 
the  other  assignee  and  the  solicitor 
to  produce  the  proceedings  at  the 
enrolment  office.  Ex  parte  Evans, 
1  D.  &  C.  354. 

2.  The  fees  for  enrolment  are  as 
follows :  — 

Assignment     -        -         -    6*- 

Certificate       -        -        -    6». 

Examination  -  -  At  discretion  of 
Court  of  Review,  not  ex- 
ceeding l5.  for  every  folio. 

All  other  enrolments  2s,  each. 
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The  fees  are  to  be  paid  to  the  chief 
registrar,  for  the  payment  of  the 
expenses  of  enrolment,  and  the 
salary  of  the  clerk  of  enrolments, 
and  the  balance  to  such  expenses 
as  the  Judges  and  Lord  Chancellor 
direct.     2  &  3  W.  4.  c.  114.  s.  6. 

3.  All  country  fiats,  adjudications 
of  bankruptcy,  appointments  of  as- 
signees, aud  certificates  thereunder, 
may  be  entered  of  record  in  the 
Court  of  Bankruptcy,  upon  appli- 
cation, on  behalf  of  any  person  in- 
terested, without  any  petition  in 
writing.     2  &  3  W.  4.  c.  1 14.  s.  5. 

4.  Any  one  of  the  Judges  of  the 
Court  of  Bankruptcy  may,  upon 
petition,  direct  any  deposition  or 
other  proceeding  under  a  country 
fiat  to  be  entered  of  record.  2  &  3 
W.4.  c.114.  8.5. 

5.  The  production  in  evidence  of 
any  commission,  fiat,  adjudication, 
assignment,  appointment  of  as- 
signees, certificate,  deposition,  or 
other  proceeding,  or  of  any  copy  of 
any  such  document,  purporting  to 
be  sealed  with  the  seal  of  the  Court 
of  Bankruptcy,  shall  be  received  as 
evidence  of  such  document,  and  of 
the  same  having  been  entered  of 
record.    2  &  3  W.  4.  c.  1 14.  s.  9. 

6.  Tlie  clerk  of  enrolments  may 
enter  of  record  the  several  matters 
directed  by  the  6  Geo.  4.  c.  16.  and 
the  1  ^L  2  W.  4.  c.  56.  to  be  entered 
of  record,  upon  the  application  of, 
or  on  behalf  of,  any  party  inte- 
rested, without  any  special  order  for 
that  purpose.  2  &  3  W.  4.  c.  114. 
s.4^ 

7.  No  fiat,  adjudication  of  bank- 
ruptcy, appointment  of  assignees, 
or  certificate  under  a  fiat,  shall  be 
received  in  evidence  unless  it  is 
entered  of  record  of  the  Court  of 
Bankruptcy.  2  &  3  \V.  4.  c.  114. 
S.8. 


8.  The  clerk  of  enrolments  must 
be  the  keeper  of  the  records,  and 
enrol  matters  and  proceedings. 
2&3W.4.  c.114.  8.1. 

9.  The  certificate  of  entry  of 
record,  purporting  to  be  signed  by 
the  ofiicer  or  his  deputy,  shall  have 
the  same  effect  as  if  the  commission 
had  issued  aflter  the  1st  of  Septem- 
ber 1825,  and  shall  be  received  in 
evidence,  without  proof  of  his 
appointment  or  his  handwriting. 
2&3W.4.  c.114.  8.3. 

10.  The  Judges  of  the  Court  of 
Bankruptcy  may  nominate  the  clerk 
of  enrolments,  at  such  salary  as  the 
Lord  Chancellor  shall,  out  of  certain 
fees,  by  writing  under  his  hand, 
direct.     2  &  3  W.  4.  c.  1 14.  s.  1. 

1 1.  Any  one  of  the  Judges  of  the 
Court  of  Bankruptcy  may  direct 
the  clerk  of  enrolments  to  enter  of 
record  any  commission,  depositions, 
or  proceedings  under  any  commis- 
sion issued  before  the  15th  of  Au- 
gust 1832.    2  &  3  W.  4.  c.  1 14.  s.  4. 

12.  All  fiats  and  proceedings  re- 
corded before  the  2  &  3  W.  4.  c.  1 14. 
may,  upon  the  production  thereof, 
with  the  certificate  thereon,  pur* 
porting  to  be  signed  by  the  clerk  of 
enrolments  or  nis  deputy,  will  be 
received  as  evidence  of  their  having 
been  entered  of  record.  2  &  3  W.  4. 
c.  114.  8.9. 

13.  Upon  the  death  of  anv  wit- 
ness, deposing  to  either  of  the  re- 
quisites to  support  the  commission, 
any  duly  recorded  deposition  may 
be  read  in  evidence  in  any  case 
where  the  party  using  it  shall  claim 
the  same  right  as  the  bankrupt 
might  have  claimed.  2  &  3  W.  4. 
c.114.  8.7. 

14.  Commissions,  depositions,  and 
proceedings  directed  to  be  enrolled 
and  entered  of  record  upon  or  since 
the    1st    of   September    1825    are 
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effectually  entered  of  record.  2  4r  3 
W.4.  c.  114.  8.2. 

15.  The  records  of  all  commis- 
sions and  of  all  proceedings  en- 
tered of  record,  pursuant  to  6  Geo  4^ 
c.  16,  or  1  &  2  W.  4*.  c.  56,  shall  be 
removed  into  the  Court  of  Bank- 
ruptcy, and  kept  as  records  of  such 
court,  in  such  place  as  the  Judges 
shall  direct.    2  &  3  W.  4.  c.  114.  s.  1. 


EQUITABLE  MORTGAGE. 
See  Mortgage. 

1.  Although  an  equitable  mort- 
gagee may  waive  his  privilege  to 
bid,  the  assignees  must  still  have  the 
conduct  of  the  sale.  Ex  parte  Smith, 
2  D.  &  C.  60. 

2.  When  an  equitable  mortgagee 
is  also  an  assignee,  a  solicitor  will 
be  appointed  to  take  the  account, 
and  conduct  the  sale.  Ex  parte 
Leesy2D.&C.$60. 

3.  If  an  equitable  mortgagee,  with 
a  power  of  sale,  put  up  the  estate, 
and  it  is  sold  to  him,  he  may  apply 
to  the  Court  for  a  resale,  fixing  the 
upset  at  the  price  for  which  he 
bought  it,  and  reserving  the  costs, 
to  see  whether  it  produces  more 
than  the  sum  at  which  he  bought 
it-  Ex  parte  Franksy  1  D.  &  C.  274. 

4.  If  a  mortgagee  apply  to  bid, 
Q.  Whether  the  assignees  will  con- 
duct the  sale  when  they  reject  the 
lease  ?   Ex  parte  Fletcher,  1  D.  &  C. 

818. 

I  have  stated  this  query  as  arising 
from  the  case,  because,  in  its  pre- 
sent form,  I  do  not  understand  the 
point. — B.  M. 

5.  If  an  equitable  mortgagee 
apply  for  a  sale,  the  assignees  may, 
it  they  elect  to  take  the  lease,  con- 
duct the  sale ;  but  if  they  decline,  | 


the  equitable  mortgagee  may  con- 
duct it.  Ex  parte  Fletcher^  I  D.  &  C. 
356. 


ESTOPPEI^ 

See  Supersedeas. 


EVIDENCE. 

1.  An  examination  cannot,  as  it 
seems,  be  read  without  notice, 
Ex  parte  Amtbyy  2  D.  &  C.  212. 

2.  On  a  petition  by  an  assignee 
to  supersede  a  commission,  as  having 
frauaulently  issued ,  by  concert  be- 
tween the  bankrupt  and  petitioning 
creditor,  the  bankrupt's  evidence  as 
to  the  fraud  is  admissible.  Ex  parte 
Bellwoody  2  D.  &  C.  37. 

3.  A  bankrupt's  evidence  is  not 
admissible  to  prove,  without  any 
allegation  of  fraud,  that  an  absolute 
bond  given  by  him  was  conditional. 
Ex  parte  Merfyy  2  D.  &  C.  50. 

4.  An  affidavit  made  by  a  bank- 
rupt, after  the  death  of  the  creditor, 
to  support  a  charge  of  an  usurious 
agreement,  is,  as  it  seems,  admis- 
sible  evidence.     Ex  parte   Crwyny 

2  D.  &  C.  20;  but  see  ex  parte  CcieSy 

3  Mad.  215 ;  ex  parte  Boydelly  note 
X.  1  Mont.  &  G.  290  ;  ex  parte 
Scrivenety  3  Yes.  &  B.  14;  ex  parte 
Burty  1  Mad.  462 ;  ex  parte  ScoUy 
Buck.  280. 

5.  An  examination  of  the  bankrupt 
may,  upon  a  petition  to  supersede, 
be  read  against  the  bankrupt,  but 
not  against  a  third  person  who  had 
no  power  to  cross  examine.  Ex  parte 
An^y  2  D.  &  C.  212. 

6.  When  documents  are  referred 
to  in  an  affidavit,  the  riffht  to  pro- 
duction of  them  before  the  hearing 
is  in  the  discretion  of  the  court. 
Ex  parte  Artubyy  2  D.  &  C.  193. 
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?•  Q>  Whether  an  order  of  the 
Court  of  Review,  not  authenticated 
by  the  seal  of  the  Court,  but  merely 
signed  by  one  of  the  registrars,  can 
be  received  as  evidence  that  the 
order  was  made.  AvreUm  v.  Davis. 
SM.&Sc.  14S. 

8.  If  a  defendant  In  a  suit  in 
equity  become  bankrupt  during  the 
examination  of  witnesses,  and  a  sup- 
plemental bill  be  filed  against  his 
assignees,  the  depositions  taken 
after  the  commission  issued,  and 
before  the  supplemental  cause  was 
at  issue,  cannot  be  read  against  the 
assignees.  Hickens  v.  Ccngrwe^ 
4  Sim.  420. 

9.  The  depositions  are  conclusive 
evidence,  under  sect*  92  of  6  G.  4. 
c.  16,  in  an  action  of  trover  by  the 
assignees,  which  the  bankrupt  might 
have  brought  if  he  had  not  become 
bankrupt,  though  the  conversion 
was  after  the  act  of  bankruptcy. 
Fox  v.  Mahoney,  2  Cr.  &  J.  325. 
S.  C.  2  Tyr.  285. 


EXAMINATION. 

See  Commitment— Court  of 
Review. 

1.  Q.  Whether  a  bankrupt  can  be 
compelled  to  criminate  himself?  Re 
HecOh,  M.&B.  184.  Re  Smiihy  M. 
&  B.  214. 

2.  Q.  Whether,  after  a  bankrupt  has 
passed  his  last  examination,  he  can 
be  examined  as  to  concealment  ?  Re 
Smihy  M.  &  B.  203. 

3.  It  seems  more  expedient  to 
refer  examinations  to  a  Subdivision 
Court  than  to  the  Court  of  Review. 
Rei^eo^,  M.&B.  217. 

4.  If  examinations  of  a  third 
person  are  taken  in  the  presence  of 
the  party  they  may  be  used  as 
evidence.    Re  Feaksy  M.  &  B.  218. 


5.  Q.  If  a  bankrupt  has  sold  goods 
to  a  party  at  an  under  value,  the 
purchaser,  when  under  examination, 
IS  bound  to  answer  the  question, 
*  To  whom  did  you  subsequently  sell 
these  goods  ?''  as  it  is  material  to 
ascertain  whether  the  sale  was  bonS 
fide  ?  Re  Feaksy  M.  &  B.  219 ;  S.  C. 
2  D.  &  C.  415. 


EXCEPTIONS. 

See  Scandal. 

Upon  hearing  exceptions  to  the 
master's  report,  those  affidavits  only, 
filed  on  the  original  petition,  can  be 
read,  which  were  used  in  evidence 
before  the  master.  Ex  parte  Gryllsy 
2  D.  &  C.  290. 


EXECUTOR- 
See  Petition — Court  of  Review. 


nAT 


See  Issuing  Fiat  —  Renewed 
Fiat. 


HNES  AND  RECOVERIES. 

For  substitution  of  mode  of  assu- 
rance in  lieu  of  fines  and  recoveries, 
see  3  &  4  W.  4.  c.  74.  Appendix  V. 


FIXTURES. 
See  Reputed  Ownership,  9.  10. 


FURTHER  DIRECTIONS. 

See  Court  of  Review. 
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FRAUDULENT  COMMISSION. 

A  commission  issued  merely  to 
dissolve  a  partnership  is  supersede- 
able.  Ex  parte  Christie^  M.  &  B. 
314s 


FRIENDLY  SOCIETY. 

The  word  "  insolvent "  (as  used 
in  the  3S  G.  4.  c.  54*  s.  10.  for  the 
encouragement  of  friendly  soci- 
etiesy)  does  not  mean  a  person  who 
has  made  a  mere  assignment  for  his 
ereditorsy  but  a  person  who  has 
taken  the  benefit  of  the  Insolvent 
Debtors'  Act.  In  re  Birmingham 
Society,  3  Sim.  423. 


IMPERTINENCE. 

Affidavits  will  not  be  refused  for 
impertinence  until  after  the  hearing. 
Ex  parte  AmAy,  2  D.  &  C.  1 19. 


ISSUING  FIAT. 
See  Renewed  Fiat. 

1.  If,  after  a  fiat  had  issued,  the 
bankrupt,  to  prevent  its  prosecution, 
proposes  a  composition,  to  which 
proposal  the  solicitor  for  a  creditor 
promises  to  give  an  answer  at  a 
certain  time  on  the  following  day, 
being  the  sixteenth  afler  the  date 
of  the  fiat,  but  before  that  time 
he  strikes  a  second  docket,  under 
the  general  order  for  non- prosecu- 
tion of  the  first,  it  is  a  breach  of 
faith,  and  a  petition  to  annul  the 
first  fiat  was  dismissed  with  costs. 
Ex  parte  Baker,  2  D.  &  C.  362. 

2.  A  commission  issued  against  a 
trader  under  the. name  in  which  he 
trades,  but  which  is  not  his  true 
name,  may  be  supported.  Ex  parte 
Samb&ume,  2  D.  &  C.  22. 


3.  Where  a  country  fiat  will  be 
preferred  to  a  London  one.  Ex 
parte  Bokm,  2  D.  &  C.  331. 

4.  What  affidavit  necessary,  of 
town  or  country  residence  of  ere* 
ditorsy  to  annul  town  fiat  and  issue 
a  country  one.  Ex  parte  Leomard, 
2D.&C.  182. 

5.  A  petition  by  a  creditor  for  a 
renewed  fiat  must  be  served  upon 
the  assignees.  Ex  parte  Bey,  1  D. 
&  C.  341. 

6»  In  a  competition  between  two 
applicants  for  a  fiat,  that  will  be 
preferred  which  is  free  from  ob- 
jection. Ex  parte  Todd,  1  D.  &  C. 
320. 

7*  A  fiat  that  has  been  opened 
(and,  as  it  seems,  if  it  has  not  been 
opened,)  cannot  be  amended,  unless 
there  is  something  to  amend  by. 
Ex  parte  Tcdd,  1  D.  &  C.  319. 

8.  A  fiat  cannot  be  amended  if 
there  is  nothing  to  amend  by.  In  re 
WaVker,  1  D.  &  C.  381. 


JURISDICTION. 

Seg  Bankrupt — OfficialAssigkee 
— Reputed  Ownxrsh if— Court 
OF  Review. 

1.  Q.  Whether  the  Court  of  Re- 
view has  power  to  hear  a  case  in 
private,  if  they  think  a  public 
nearing  will  be  detrimental  to  the 
interests  of  justice  ?  Re  Chasnbers, 
2  D.  &  C.  395. 

2.  It  has  been  said  that  the  Court 
will  not  interfere,  by  ordering  th« 
messenger  to  withdraw  from  the 
possession  of  goods  seized  under 
the  bankruptcy,  in  any  case  of  re- 
puted ownership.  Ex  parte  Harling, 
2  D.  &  C.  389.  But  query :  See  ex 
parte  Wiggins,  M.  &  B.  16a  S.  C. 
2  D  &  C.  269.  Ex  parte  Davetiport, 
M.&B.  165. 
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3.  Q.  Whether  the  Court  has  juris- 
diction over  a  solicitor  to  compel 
him  to  refund  money,  merely  be- 
cause he  is  a  solicitor  of  the  Court. 
Exparte  Hicksy  M.  &  B.  ^56. 

4.  The  Court  of  Review  has  no 
jurisdiction  to  hear  or  rehear  peti- 
tions which  have  been  heard,  or  to 
make  orders  altering  or  affecting 
orders  pronounced  by  the  Lord 
Chancellor  or  Vice-Chancellor  be- 
fore the  Bankruptcy  Court  Act,  1  & 
2  W.  4.  c  5S' ;  but  in  cases  pending 
and  not  heard  and  disposed  of  at 
the  date  of  the  act,  and  upon  new 
matters  arising  out  of  petitions,  and 
orders  made  by  the  Lord  Chancellor 
and  Vice  Chancellor,  the  Court  of 
Keview  has  sole  jurisdiction.  Ex 
parte  Langstony  M.  &  B.  142. 


JUDGMENTS  BY  DEFAULT. 
See  Lien. 


LIEN. 


1.  Upon  a  deposit  of  deeds 
relating  to  leasehold  and  freehold 
property,  with  a  written  memo- 
randum relating  only  to  the  lease- 
hold, the  lien  extends  to  the  free- 
hold. Ex  parte  Robinson^  1  D.  &  C. 
119. 

2«  A  distress  made  before  but 
not  levied  till  after  the  act  of  bank- 
ruptcy is  not  within  the  statute  so 
as  to  limit  the  landlord*s  right  to 
one  year's  rent.  Wray  &  Egremonty 
4B.  &  Ad.  124. 

3.  1  W.  4.  c.  7.  s.  9.  does  not  ex- 
tend to  warrants  of  attorney  given 
without  suit.  Crosfidd  v.  Stanley, 
4  B.  &  Ad.  87. 

4.  Q.  Whether  there  can  be  a  lien 
upon  a  public  house  licence  ?  Ex 
parte  Rod,  I D.  &  C.  251. 

VolL 


5.  An  accountant  who  has  been 
employed  in  a  bankruptcy,  and  with 
whom  the  bankrupt*s  certificate  was 
left  for  the  purpose  of  obtaining  the 
Lord  Chancellor's  signature,  has 
not  any  lien  for  the  payment  of  his 
costs.   Anon.  1  Russ.  &  M.  3S0. 

6.  Where,  under  SL^fierifacias  sued 
out  on  a  judgment  on  a  warrant  of 
attorney,  the  sheriff  seized  goods  of 
a  trader  before  eleven  in  the  fore- 
noon of  the  13th  of  August,  and  sold 
them  on  the  23d  of  August,  and  on 
the  13th  of  October  following,  about 
noon,  a  commission  issued  against 
the  trader,  under  which  he  was  de- 
clared a  bankrupt,  the  seizure  of  the 
goods  by  the  sheriff  is  a  sufficient 
executing  or  levying  within  the 
6  G.  4.  c.  16.  s.  81.,  which  is  not 
controlled  by  sect.  108.  Godson  v. 
Sanctuart/y  4  B.  \'  Ad.  259.  See 
Giles  v.  Grover,  9  Bing.  128. 

7.  If  a  defendant  to  a  suit  in 
equity  is  ordered  to  pay  money  into 
court,  and,  after  he  has  so  paid  the 
money,  he  become  bankrupt,  and 
the  plaintiff  upon  the  hearing  suc- 
ceed, they  are  entitled  to  take  the 
fund  in  court,  and  cannot  he  com- 
pelled merely  to  prove  for  the 
amount.  Hichensv.  Congreve,  4  Sim. 
429. 

8.  The  words  of  sect.  108.  6  G.  4. 
c.  16.  are  very  large,  so  as  to  make 
it  almost  necessary  to  impose  some 
limitation  on  their  meaning.  D. 
Denman,  C.  J.  Godson  v.  Sanctuart/y 
4  B.  &  Ad.  261.   S.  C.  1  N.  &  M.  52. 

9.  Sect.  108.  has  given  occasion 
to  more  litigation  than  any  section 
in  any  act  of  parliament  ever  did.  D. 
Patterson,  J.  Godson  v.  Sanctuary y 
4  B.  &  Ad.  266.  S.  C.  1  N.  &  M.  52. 

10.  If  the  108th  section  were  not 
limited  by  the  81st  there  would  be 
no  period  of  years  at  which  an  exe>- 
cution  under  a  warrant  of  attorney 
might  not  be  invalidated.   D.  Taun- 
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ton,  J.     Godson  v.  Sanctuary^  4  B. 
&  Ad.  ^65.    S.  C.  1  N.  &  M.  52. 

11.  An  execution  under  a  judg- 
ment upon  a  warrant  of  attorney, 
bond  fide  executed  or  levied  more 
than  two  months  before  the  issuing, 
is  protected  by  s.  81.  of  6G.4>.  c.16. 
notwithstanding  the  proviso  in  the 
108th  section.  Godson  v.  Sanctuary, 
4B.&Ad.261.   S.  C.  1  N.  &  M.  52. 


LORD  CHANCELLOR. 
See  Appeal — Court  of  Review, 


MORTGAGE. 
See  Equitable  Mortgage — Lien. 

1.  If  one  of  two  partners  deposit 
a  lease  as  security  for  a  debt,  a 
subsequent  agreement  between  the 
partners  cannot  affect  the  title  of 
the  equitable  mortgagee.  Ex  parte 
Booth,  2  D.  &  C.  59. 

2.  It  has  been  doubted  whether  a 
third  mortgage  is  an  equitable  mort- 
gage, or  a  legal  mortgage  of  an 
equitable  interest,  so  as  to  be  within 
Lord  Rosslyn's  order.  Ex  parte 
Robinson,  2D.  &  C.  110. 

S.  An  equitable  mortgagee  will 
not  be  preferred  to  a  subsequent 
legal  mortgagee,  without  notice  of 
the  equitable  mortgage;  and  the 
onus  lies  upon  the  party  claiming  a 
priority  to  prove  such  notice.  Ex 
parte  Hardy,  2  D.  &  C.  393. 

4.  If  a  debtor  deposit  the  mort- 
gage deeds  of  colonial  property  with 
a  creditor,  to  secure  a  floating  ba- 
lance, and  afterwards  execute  an 
assignment  of  the  mortgage  debt, 
**  in  addition  to  the  securities  then 
already  held  by  the  creditor,"  but 
without  making  an  actual  assign- 
ment of  the  mortgage  itself^  or  the 


mortgaged  property,  the  creditor 
continued  an  equitable  mortgagee. 
Ex  parte  Smith,  2  D.  &  C.  271. 

5.  An  equitable  mortgagee  is 
entitled  to  the  growing  crops  and 
rents  from  the  date  of  the  order  of 
sale.  Ex  parte  Bignold,  2  D.  &  C. 
398. 

6.  If  a  debt  secured  by  an  equit- 
able mortgage  upon  a  written  me- 
morandum being  satisfied,  the 
mortgage  is  continued,  but  not 
upon  a  written  memorandum,  for 
another  debt,  the  mortgagee  must 
pay  the  costs  of  petition  for  a  sale. 
Ex  parte  Pigeon,  2  D.  &  C.  118. 

?•  The  petition  by  a  legal  mort- 
gagee for  sale  will  be  dismissed 
with  costs.  Ex  parte  Moore,  2  D. 
&  C.  7. 

8.  The  sale  of  an  equitable  mort- 
gage is  always  conducted  by  the 
assignees.     Ex  parte  Smith,  2  D.  & 

C.  6a 

9.  If  the  assignees  buy  in  the 
mortgaged  estate  upon  a  reserved 
bidding,  it  seems  that  the  mortgagee 
may  hold  them  to  the  purchase ; 
but  if,  instead  of  insisting  upon  his 
right,  he  applies  for  a  resale,  he 
waives  his  right.  Ex  parte  Baldoek, 
2  D.  &  C.  60. 

10.  If  a  petitioning  creditor  is 
assignee  and  equitable  mortgagee, 
the  petition  for  a  sale  must  be  served 
on  the  bankrupt  and  a  creditor. 
Anon.    Re  Parker,  M.  &  B.  394. 

11.  A  legal  mortgagee  with  a 
power  of  sale  may  petition  to  bid. 
Ex  parte  Bam,  2  D.  &  C.  181.  But 
query :  in  a  subsequent  case  the 
Court  determined  that  he  could  not» 
unless  he  came  in  under  the  com- 
mission.— B.  M. 


MULTIFARIOUS. 
Set  Petition,  6. 
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NEW  TRIAL, 

Ify  upon  the  trial  of  an  issue 
directed  on  the  bankrupt's  petition, 
to  supersede  as  to  the  petitiouing 
creditor's  debt,  the  bankrupt  take 
an  objection  which  he  did  not  allege 
in  his  petition,  and  the  jury  find  a 
verdict  against  the  petitioning  cre- 
ditor, the  Court  will  grant  a  new 
trial,  if  it  was  a  surprise.  £x  parte 
Christie,  2  D.SiC.  Mi. 


NOTICE. 
See  Rkputbd  Ownership. 


OFFICIAL  ASSIGNEE. 

L  Money  had  and  received  lies 
against  the  official  assignee  for 
money  demanded  by  the  bankrupt 
before  it  is  paid  over  to  the  Ac- 
countant General.  Munk  v,  Clarke^ 
10  Bin|.  104.  S.  C.  3  M.  &  Sc.  469. 

8.  lliere  is  no  exemption  in  favor 
of  the  official  assifnee  as  to  his 
personal  responsibihty  as  assignee. 
D.  Tindal,  C  J.  Munk  v.  Ctarhe^ 
10  Bing.  105.  S.  C.  3  M.  &.  Sc.  469. 

8.  ITiere  is  an  analogy  between 
the  appointment  of  a  provisional 
and  an  official  assignee.    D.  Tindal, 

C.  J.  Munk  V.  Clarke,  10  Bing.  105. 
3  M.  &  Sc.  469. 

4.  The  principal  diffisrence  be- 
tween the  duties  of  the  official 
assignee  and  the  creditor's  kissignees 
18,  that  the  official  assignee  alone 
can  receive  all  the  monies  and  pro- 
fits of  the  bankrupt's  real  estate. 

D.  Tindal,  C.  J.     Munk  v.  Clarke, 
10  Bing.  105.  3  M.  &  Sc.  469. 

5.  If  an  official  assignee  is  appoint- 
ed, upon  the  application  of  the  banl^- 
rupt,  it  seems  that  he  cannot  main- 


tain assumpsit  against  him  for  money 
received  in  his  character  of  official 
assignee.  Munk  v.  Clarke,  10  Bing. 
106.    S.  C.  3  M.  &  Sc.  469. 

6.  Jurisdiction  of  commissioners 
to  appoint  official  assignee,  and  the 
Court  of  Review  to  remove  them. 
Ex  parte  EUie,  M.  &  B.  116. 

7.  Official  assignees  are  not,  as  a 
matter  of  course,  entitled  to  pound- 
age upon  all  monies  passing  tnrough 
their  hands.  Ex  parte  ElUs,  M.  &* 
B.  116. 

8.  Official  assignee  cannot,  under 
\Jk2  Will.  4.  c.  m.  s.  22.,  take  bank- 
rupt's money  out  of  the  hands  of 
a  solicitor,  without  discharging  his 
lien.  Ex  parte  JB^u^en,  2D.  &  C.  182. 

9.  The  appointment  of  an  official 
assignee  is  for  the  general  good  of 
the  estate,  and  the  creditors  best 
know  in  what  that  interest  consists. 
D.  Rose.  Ex  parte  ElUs,  1  M.&  B. 
116.    S.C.  ID.&C.  220. 

10.  The  commissioner  has  a  dis- 
cretion as  to  the  appointment  of  an 
official  assignee  under  old  commis- 
sions. Ex  parte  EUie,  1 M.  &  B.  1 16* 
S.  C.  1  D.  &  C.  216. 

11.  When  there  is  little  for  the 
official  assignee  to  do,  he  is  entitled 
only  to  a  small  compensation.  D. 
Pell  &  Cross.  Ex  parte  EUis,  1  M. 
&B.  116.    S.C.  ID.&C.  218. 

12.  The  Court  may  remove  an 
official  assignee  without  the  ap- 
pointment of  another.  Ex  parte 
EUie,  1  M.  &  B.  116.  S.  C.  1  D.  & 
G.  209. 

13.  Although  the  Court  has  a 
controlling  power  in  the  appoint- 
ment of  an  official  assignee,  it  will 
not  interfere  unless  the  commis- 
sioner has  exercised  an  unsound 
discretion  in  the  appointment.  Ex 
parte  BroaneUm,  2  D.  &  C.  375. 
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OPENING  FIAT. 

1.  It  has  been  intimated  that  the 
petitioning  creditor  is  bound,  with- 
out attending  to  any  proposal  for 
composition,  to  proceed  to  the  de- 
claration of  bankruptcy.  Ex  parte 
Anger,  2  D.  &  C.  84. 

2.  lif  an  arrangement  is  proposed 
with  the  creditors  to  prevent  the 
proceeding  with  the  commission, 
and  the  twenty-eight  days  expire 
before  the  arrangement  is  con- 
cluded, it  has  been  determined 
that  a  party  to  the  arrangement  who 
consents  to  the  delay  may  privately 
issue  a  fiat  to  the  prejudice  of  the 
petitioning  creditor,  by  whom  the 
first  fiat  was  obtained.  Ex  parte 
Anger,  2  D.  &  C.  84. 

JJ.  The  advertisement  will  not  be 
stayed  if  the  requisites  are  sufficient. 
Ex  parte  Edtoards^  M.  &  B.  255 

4.  The  adjudication  has  been 
stayed  upon  an  affidavit  by  the 
trader  that  there  was  no  debt  or 
act  of  bankruptcy,  and  that  he  be- 
lieved the  fiat  was  issued  vexa- 
tiously.     Ex  parte  Fletcher^  2  D.  & 

C.  90. 

5.  Upon  a  proposal  for  a  compo- 
sition, signed  by  sixteen  out  of 
eighteen  creditors,  the  Court  will 
not  stay  the  advertisement  in  the 
Gazette.    Ex  parte  Hamdeny  2  D.  & 

C.  209. 

6.  The  time  for  opening  a  fiat  will 
not  be  enlarged  to  complete  an 
arrangement  for  a  composition.  In 
re  Moody,  2  D.  &  C.  210. 

7.  The  publication  of  the  adver- 
tisement of  a  bankruptcy  will  not 
be  postponed,  although  a  large  ma- 
jority of  the  creditors  consent.  Ex 
parte  Rajfenstein,  M.  &  B.  84. 


ORDER. 

If  a  petitioner  obtains  a  condi- 
tional order,  he  is  bound  to  prose- 
cute the  order^  under  the  peril  of 
paying  the  costs.  Ex  parte  Austen^ 
2  D.  &  C.  384. 


ORDER  AND  DISPOSITION. 
See  Reputed  Ownership. 


PARTNERSHIP. 

1.  A.,  trading  in  London  on  his 
separate  account,  and  at  Brazil  in 
partnership  with  B.  and  C,  under 
the  firm  of  A.  and  Co.  becomes  insol- 
vent, when  four  of  his  creditors  are 
appointed  inspectors  of  his  estates, 
who  it  was  agreed  should  receive 
the  several  consignments  and  remit- 
tances  expected   from    the   Brazil 
house,  as  trustees  for  the  persons  to 
whom  the  same  might  be  ultimately 
found  to  belong.    Tiie  Brazil  house, 
ignorant  of  A.'s  insolvency,  make 
various  consignments  to  A.,  directing 
him  to  sell  them  at  certain  places 
abroad,   and   the   proceeds   to    be 
placed  to  the  account  of  the  Bra- 
zilian house.     These  goods  are  ac- 
cordingly sold,  under  the  directions 
of  the  inspectors,  and  the  proceeds 
received  by  th^m.    At  the  time  of 
A.'s  insolvency  he  was  under  ac- 
ceptances to  the  Brazilian  house  to 
a  larger  amount  than  the  value  of  the 
consignments,  but  such  acceptances 
were   on    a  general   account,   and 
not  on  the  account  of  any  particular 
consignment  from  the  foreign  house. 
A.   afterwards  becomes  bankrupt^ 
and  a  cession  of  the  effects  of  the 
Brazilian  house  is  also  made  to  as- 
signees, according  to  the  laws  of 
Brazil :  Held,  that  the  assignees  of 
the  Brazilian   house,  .and  not  the 
assignees  of  A.  in  England,  were 
entitled  to  the  proceeds  of  these 
goods.      Ex  parte  Wueherer^  2  D.^ 
&C.  27. 


DIGESTED  index; 


2.  Tlie  Court  has  not  jurisdiction 
to  order  the  solvent  partner  to  deli- 
ver up  the  partnership  books  for  the 
purposes  of  the  bankruptcy.  Ex 
parte  Finch,  1  D.  &  C.  274. 


PETITION* 

See  Affidavits  —  Costs — > 
Solicitor, 

Form  of. 

1.  Where  the  bankrupt  is  one  of 
two  of  executors,  the  petition  of  a 
party  interested  under  the  will  must 
be  served  on  the  other  executor,  as 
well  as  on  the  bankrupt  and  the 
assignees.  Ex  parte  Cuttingy  2  D. 
&  C.  3. 

2.  When  a  petition  is  presented 
by  executors  to  prove,  without 
having  been  properly  rejected  by 
the  commissioner,  the  Court  will 
order  the  petition  to  stand  over 
until  the  executor  has  applied  to 
the  commissioners.  Ex  parte  Waii^ 
2  D.  &  C.  4. 

3.  A  petition  to  prove  does  not 
lie  until  rejected  by  the  commis- 
sioners at  a  public  meeting,  or  a 
meeting  called  by  the  petitioner. 
Ex  parte  Waity  2  D.  &  C.  4. 

4.  A  petition  to  prove  must  state 
the  grounds  of  rejection  by  the 
commissioners.  Ex  parte  Wait,  2  D. 
&C.  4. 

5.  If  the  commissioners  reject  a 
debt,  but  say  that  the  creditor  may 
attend  at  a  subsequent  meeting,  he 
may  consider  the  debt  rejected,  and 
petition  to  prove.  Ex  parte  Skipp^ 
2  D.  &  C.  88. 

6.  A  petition  by  several  creditors 
to  prove,  and  the  choice  of  assignees 
vacated  in  conse({uencc  of  the  im- 
proper rejection  of  tht'ir  proofs,  is 


not  multifarious.     Ex  parte  Graze- 
lfrook,2D.kC.lS1. 

Amending, 

7.  If  an  order  to  amend  is  drawn 
up  conditionally  that  a  respondent 
shall  be  served  and  the  petition 
heard  in  fourteen  days,  which  ex- 
pire without  the  respondent  having 
been  served,  the  objection  cannot 
be  taken  at  the  hearing,  but  the 
respondent  must  move  to  discharge 
the  order  for  amendment,  with  costs. 
Ex  parte  Green,  2  D.  &  C.  85. 

8.  An  order  to  amend  the  address 
of  a  petition  may  be  made  after  it 
is  signed.    Anon.,  2  D.  &  C.  22. 

9.  The  prayer  of  a  petition  for  a 
procedendo  may,  when  the  petition 
is  ripe  for  hearing,  be  amended  by 
asking  for  costs.  Ex  parte  Green, 
2D.&C.  42. 

Signature  of, 

10.  A  defective  attestation  is 
waived  by  an  order  on  the  petition. 
Ex  parte  Tanner,  M.ikB.  35X). 

11.  If  a  special  order  be  obtained 
for  an  agent  to  sign  a  petition  on 
behalf  of  the  petitioner,  who  is 
abroad,  the  Court  will  discharge  it 
with  costs,  as  it  might  be  so  signed 
under  the  general  order  of  August 
1809.  Ex  parte  Moore,  2  D.  &  C. 
369. 

12.  Special  order  made  for  the 
service  of  a  petition  to  annul  a  fiat, 
where  the  party  is  not  to  be  met 
with.     Re  Sell,  2  D.  &  C.  333. 

13.  Special  service  of  a  petition 
to  annul  a  fiat  directed,  where  the 
petitioning  creditor  is  not  to  be  met 
with.  Ex  parte  Pippin,  2  D.  &  C. 
.361. 

14.  Substituted  service  ofpetition 
on  respondent's  solicitors.  Ex  parte 
C<?T,  2D.&C.  191. 
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PETITIONING  CREDITOR'S 
DEBT. 

1.  A  substituted  debt  must  be 
proved  at  Nisi  Prius,  like  any  other 
debt.  AirHon  v.  DavU^  3  M.  &  Sc« 
146. 

2.  The  substitution  of  a  debt 
seems  to  impose  a  great  hardship 
upon  parties,  and  is  a  power  that 
ought  to  be  carefully  watched. 
D.P.J,  ^treton  V. 2>arM^  S  M. &  Sc. 
158. 

S.  Whether  a  debt  may  be  sub" 
stituted  without  a  finding  of  the 
insufficiency  by  the  commissioners 
seems  doubtful.  AvreioH  ▼•  Dams^ 
3  M.  &  Sc.  144« 

4.  Whether,  after  notice  of  trial 
given,  a  debt  may,  without  notice 
to  the  defendant,  be  substituted, 
seems  to  be  doubtful.  Aireixm  v. 
Ihvisy  S  M.  &  Sc  155. 

5.  If  a  debtor  transfer  to  hia 
creditor,  as  a  collateral  security, 
goods  in  transitu,  which  are  stopped 
by  the  consignor,  the  petitioning 
creditor  may  relinquish  his  right 
under  the  bill  of  lading,  and  peti- 
tion for  a  commission  on  the  origi- 
nal debt.  £x  parte  Asktony  2  D. 
&  C.  5. 

6.  If  a  creditor  has  received  and 
transferred  a  bill  of  exchange,  the 
holder  of  the  bill  is  the  proper  peti- 
tioning creditor*  Ex  parte  BoUen^ 
M.&B.  412. 

7.  A  commission  may  be  sub- 
ported  on  a  debt  accrued  before 
the  trading,  and  an  act  of  bank- 
ruptcy after  the  trading  has  ceased. 
Barker  v.  Graniy  9  Bing.  121 . 

8.  In  the  case  of  forfeiture  by  the 
petitioning  creditor  of  his  debt,  it 
has  been  contended,  that  a  for- 
feiture must  be  declared  within  the 
time  limited  by  law  for  the  reco- 
very of  a  penalty.  £x  parte  Green^ 
1  D.  &  C.  232. 


9.  It  seems  that  if  the  payment 
h  not  made  out  of  the  bankrupt's 
estate*  the  petitioning  creditors 
debt  is  not  forfeited.  Ex  parte 
Green,  1  D.  &  C  233. 

10.  It  has  been  said,  that  if  the 
security  given  to  a  petitioning  cre- 
ditor is  not  by  the  bankrupt  alone^ 
but  by  the  bankrupt  and  a  surety, 
it  does  not  create  a  forfeiture  of  the 
debt.  D.  Pell,  J.  Ex  parte  Greoh 
1  D.  &  C.  233. 

1 1.  If  after  a  commission  has  beea 
issued  against  two  partners,  but  un- 
der which  no  bankruptcy  is  found, 
the  debtors,  with  a  surety,  ^ve  a 
promissory  note  to  the  petitioning 
creditor  for  the  payment  of  the 
debt,  such  surety  being  bail  for  the 
debtor,  and  the  debtors  give  to  the 
surety  a  charge  upon  their  pro- 
perty, and  after  the  death  of  one  of 
the  debtors  the  surety  sell  the  pro- 
perty charged,  and  pay  the  aebt» 
either  out  of  the  proceeds  of  the 
sale,  or  out  of  his  own  money,  and  a 
new  commission  issue  against  the 
surviving  debtor,  it  has  been  de- 
cided b^  the  Court  of  Review  that 
the  petitioning  creditor  does  not 
forfeit  his  debt.  Ex  parte  Greaiy 
1  D.  &  C.  232. 


PLEA  OF  BANKRUPTCY, 
See  Cjsrtificatx,  6.  7* 


POLICY  OF  INSURANCE. 

See  MORTQAGB. 


POWER  OF  ATTORNEY. 
See  Certificate. 
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PRACTICE. 

See  Appbal — Court  of  Review — 
Consolidation — Reh  earing — 
and  notes,  M.&B.  page  261  to 
268. 


PREFERENCE. 
See  Act  of  Bankruptcy. 


PRINCIPAL  AND  SURETY. 

1.  A  subsequent  indorsee,  for  the 
accommodation  of  a  previous  in- 
dorser,  is  not  a  surety  for  such 
previous  indorser,  but  is  liable  for 
his  debt.  Basset  v.  Dogsouy  2  M.  &  S. 
784.  S.  C.  9  Bing. 

2.  The  costs  incurred  after  the 
bankruptcy,  of  a  debt  proveable 
against  a  surety,  are  proveable. 
Basset  v.  Dogson,  2  M.  &  S.  784.  S.  C. 
9  Bing. 


PROOF  OF  DEBT. 

See  Petition. 

1.  A  nominee  cannot  prove  against 
an  administrator,  to  vote  in  the 
choice  of  assignees,  or  the  certi- 
ficate. Ex  parte  WyaU^  2  D.  &  C. 
211. 

2.  When  a  proof  is  for  a  breach, 
the  trustees  may  prove  alone.  Ex 
parte  Green,  2  D.  &  C.  116. 

S.  An  agent  for  a  public  com* 
pany  may,  to  the  prejudice  of  the 
bankrupt,  prove,  with  the  consent 
of  the  assignees,  on  behalf  of  tlie 
company,  on  bills  of  exchange. 
Ex  parte  Cotesworihy  M.  &  B.  92. 


PRODUCTION  OF  DEEDS. 

1.  Commissioners  have  no  power 
to  compel  a  solicitor  to  produce  a 
deed  which  he  had  received  from 
his  client.  Niocon  v.  May<Jh  1  Moo. 
&  Robinson,  76. 

2.  If  an  attorney  is  improperly 
compelled  by  commissioners  to  pro- 
duce a  deed,  which  is  re-delivered 
to  him  upon  his  undertaking  to  pro- 
duce it  again  if  reauired,  he  may 
refuse  to  produce  it  m  an  action  by 
the  assignees  against  his  client  from 
whom  he  had  received  it.  Nixon  v. 
Mayoky  1  Moo.  &  Robinson,  76. 


PROPERTY  DISTRIBUTABLE. 

1.  Where  trustees  under  a  will 
have  a  discretion  as  to  the  manner 
of  the  application  of  the  trust  fund 
for  the  benefit  of  a  particular  per- 
son, but  no  power  to  apply  it  other- 
wise than  for  the  benefit  of  that 
cestuique  trust  during  his  life,  his 
interest  passes  to  his  assignees 
under  the  insolvent  act,  notwith- 
standing a  proviso  in  the  will  that 
he  shall  not  have  power  to  sell, 
mortgage,  or  anticipate  the  income 
of   the    fund.      Crreen  v.  Spencer^ 

1  Russ.  Sc  M.  S95. 

2.  If  a  testator  leave  stock  to  a 
trader  for  life,  and  at  his  decease 
for  his  children,  and  declare  that 
the  life  interest  given  to  the  trader 
shall  not  be  subject  to  any  aliena- 
tion or  disposition  by  him,  but  if 
he  should  alienate,  or  attempt  to 
alienate,  it  should  operate  as  a  for- 
feiture of  the  provision,  and  that 
the  same  should   devolve   on    the 

Eerson  next  entitled,  and  the  trader 
as  several  children,  and  he  become 
bankrupt,  his  assignees  aye  entitled 
to  his  life  interest.    Lear  v.  L^geti9 

2  Sim.  479;  1  Russ.  &  M.  691. 
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3.  If  a  man,  whose  wife  is  entitled 
to  personalty  subject  to  a  life  inte- 
rest in  A.,  becomes  bankrupt,  and 
obtain  his  certificate,  after  which  A. 
dies,  and  the  wife  and  husband  take 
out  administration  to  A.,  his  as- 
signees are  entitled  to  the  property. 
Ripley  v.  Woods,  2  Sim.  165.  See 
Pierce  v.  Thomdey^  2  Sim.  167. 

4.  If  the  husband  of  a  woman 
having  a  vested  life  interest  in  pos- 
session in  a  legacy  becomes  bank- 
rupt, and  his  assignees  file  a  bill 
against  the  executors  of  the  testator 
to  compel  payment  of  the  legacy, 
and  the  husband  die  soon  after,  his 
widow,  and  not  the  assignees,  are 
entitled  to  the  legac}'.  Pierce  v. 
Th<rmeiey,  2  Sim.  167. 


RE-HEARING. 

1.  The  rule  that  a  petition  for 
re-hearing  does  not  lie  for  costs 
only  does  not  apply  {come  semble) 
to  a  petition  for  a  re- hearing  on 
the  ground  of  an  erroneous  decision 
on  the  merits,  although  the  material 
effect  of  such  decision  might  be  to 
relieve  the  party  from  costs.  Ex 
parte  WhiUy  2  D.  &  C.  S34k 

2.  It  has  been  said  that  the  time 
for  presenting  a  petition  for  re- 
hearing is  limited  to  six  months,  but 
that  under  special  circumstances 
the  rule  may  be  dispensed  with. 
D.  Erskine,  C.  J.  Ex  parte  White, 
2  D.  &  C.  33K 


RELATION. 
See  Assignees — Lien. 

1.  If  a  trader,  indebted  in  600/. 
to  a  foreign  house  in  which  he  is  a 
partner,  and  under  acceptances  for 


the  foreign  house  for  11,000/.,  stops 
payment,  and  inspectors  are  ap- 
pointed, and  property  is  remitted 
by  the  foreign  house  on  account  of 
the  firm,  after,  but  in  ignorance  of, 
the  stoppage,  and  it  is  agreed  that 
such  property  shall  be  kept  dis- 
tinct for  the  benefit  of  the  parties 
entitled,  it  belongs  to  the  creditors 
o^  the  firm.  Ex  parte  Wucherer, 
2  D.  &  C.  27. 

2.  A  solvent  partner  may,  after 
an  act  of  bankruptcy  committed  by 
his  copartner,  bind  the  firm  upon  a 
bill  of  exchange.  Contra  ex  parte 
Ellis,  M.  &  B.  249.  Over-ruled  on 
appeal.  Per  L.  C,  August  7,  1833. 
See  Woodbridge  v.  Swan,  4  B.  &  Ad. 
633. 

3.  If  a  London  banker,  having  a 
branch  bank  at  Edinburgh,  stops 
payment  in  London,  and  afltcr  the 
stoppage,  but  before  notice,  a  cus- 
tomer pay  to  the  agent  at  Edin- 
burgh bank  notes  and  cash,  to  be 
remitted  to  London,  and  at  that 
time  the  banker  is  indebted  to  the 
agent;  and  the  agent,  afler  the 
notice,  in  pursuance  of  a  special 
direction  from  the  banker,  receive 
money  from  other  agents,  for  the 
purpose  of  forwarding  to  London, 
and  a  fiat  issue  against  the  banker, 
at  which  period  the  monies  in  the 
hands  of  the  agents  are  more  than 
sufficient  to  cover  the  amount  due 
to  him  from  the  banker,  but  the 
amount  which  he  had  at  the  time 
of  notice  of  the  stoppage,  including 
the  bank  notes,  was  insufficient,  and 
the  customer  require  the  agent  to 
return  the  bank  notes,  which  he 
does  not  comply  with,  and  the 
agent  refuse  to  pay  any  part  of  the 
money  to  the  assignees,  and  the 
Court  of  Session  in  Scotland  order 
the  agent  to  pay,  without  prejudice, 
the  balance  of  monies,  after  deduct- 
ing, in  the  meantime, the  amount  due 


DIGESTED  INDEX. 


io  him,  to  the  assignees,  which  he 
does;  and  afterward,  it  appearing 
clear  that  he  was  not  entitled  to 
retain  any  part  of  the  sum  which 
he  received  from  the  other  agents 
afler  notice,  he  pay  to  the  assignees, 
under  the  order  of  the  Court  of 
Session,  the  amount  so  received 
from  the  other  agents :— Ordered, 
that  the  assignees  must  refund  to 
the  customer  the  amount  paid  in  by 
him«  Ek  parte  Cunningnam^  1  M. 
&  B.  269 ;  ex  parte  Belcher^  M.  &  B, 
286.  And  although  the  notes  were 
not  specified  in  this  case ;  ex  parte 
SoUmons,  M.  &  B.  318. 

4<.  When  bills  of  exchange  are 
paid  by  a  customer  in  to  his  ac- 
count with  a  banker,  and  entered 
as  cash,  with  a  distinct  interest 
account,  and  he  has  credit  to  the 
amount  of  the  bills  so  entered,  but 
in  fact  never  overdraws  his  ac- 
count : — Held,  reversing  an  order  of 
fhe  Vice  Chancellor,  that  the  bills 
not  due  at  the  date  of  the  bank- 
ruptcy of  the  bankers,  or  the  pro- 
ceeds received  by  the  assignees, 
belong  to  the  customer.  There  was 
evidence  of  a  custom  in  the  coun- 
try to  circulate  short  bills,  but  no 
express  authority  given  by  the  cus- 
tomer to  the  banker  to  circulate  the 
bills  in  question  as  cash.  Ex  parte 
.&»<on,  iM.&B.  120. 

5.  Where  the  computation  of  time 
is  to  be  from  an  act  done,  the  day 
on  which  such  act  is  done  is  to  be 
included;  and,  in  considering  the 
validity  of  an  execution  under 
sect.  81  of  6  G.  4.  c.  16.  the  Court 
will  notice  the  fraction  of  a  day. 
Qodaon  v.  Sanctuary^  4  B.  &  Ad. 
261,  S.C.  1  N.  &  M.  52.  confirming 
ex  parte  Farquhar^  1  Mon.  &  M.  7  ; 
GarUck  v.  Sangster,  9  Bing.  49.  See 
Giles  V.  GrovcTy  9  Bing.  140. 

6.  It  has  been  ruled,  that  a  trans- 
fer by  a  debtor^  upon  the  pressure 


of  his  creditor,  and  under  appre« 
heusion  of  arrest,  is  not  fraudulent 
and  voidy  as  voluntary,  under  the 
Insolvent  Debtors  Act  7  G.  4.  c.  57- 
8.  32.,  which  statute  has  the  same 
intent  as  in  cases  of  bankruptcy. 
Per  Lord  Tenterden.  Corbould  v. 
Broadhursty  1  Moody  &  Robinson, 
190. 

7.  A  payment  b<md  fide  made  by 
a  solvent  partner  after  the  bank- 
ruptcy of  his  copartner  is  valid  at 
law,  Woodbridge  v.  Swaniiy  4  B.  & 
Ad.  633. 

8.  A  creditor  of  a  firm,  who  is 
paid,  fairly  and  without  any  con- 
templation of  bankruptcy,  by  the 
solvent  partner  after  the  bankruptcy 
of  another,  has  a  good  defence  at 
law  to  an  action  by  the  assignees  of 
both.  Woodbridge  v.  Swann^  4  B.  & 
Ad.  636. 

9.  If,  afler  a  commission  of  bank- 
ruptcy has  issued  against  one  part- 
ner, the  solvent  partner,  thinking 
the  firm  solvent,  continue  the  busi- 
ness, and  bond  fide,  without  contem- 
plation of  bankruptcy,  pay  partner- 
ship money  into  the  bankers  of  the 
firm,  to  be  applied  in  discharge  of 
running  bills  of  the  firm  payable  at 
the  bank,  and  it  is  so  applied,  and 
the  solvent  partner  afterwards  be- 
come bankrupt,  the  payment  to  the 
bankers  is  valid  at  law,  and  the  as- 
signee of  the  two  cannot  recover 
the  amount  in  an  action  against  the 
bankers.  Woodbridge  v.  Swann,  4  B. 
&  Ad.  633.  See  ex  parte  Robinsony 
1  M.  &  B.  430. 

10.  The  Court,  in  inquiring  whe- 
ther a  sale  was  complete  before 
the  act  of  bankruptcy,  will  consider 
the  fraction  of  a  day.  GarUck  v. 
Sangster^  9  Bing.  49* 

11.  Such  a  transfer  of  goods  as, 
being  made  in  contemplation  of 
bankruptcy,  is  a  preference,  is  not 
within  the   protection  of  sect.  81  ^ 
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6  G.  4.  c.  16,  which  relates  only  to 
transactions  after  an  act  of  bank- 
ruptcy.   Bewm  V.  PramTf  9  Bing. 

iia 

12.  If  the  debtor  of  a  trader  pro- 
mise, at  the  request  of  the  trader, 
to  pay  the  debt,  when  ascertained, 
to  a  creditor  of  the  trader's,  and 
the  trader  become  bankrupt  before 
payment,  the  creditor  to  whom  the 
promise  is  made  is  entitled  to 
payment  irom  the  debtor  of  the 
trader.  Cnnrfoot  v.  Gumey^  0  Bing. 
S72. 


RENEWED  FIAT. 

1.  Upon  issuing  a  renewed  country 
cotnmission,  it  is  the  duty  of  the 
assignees,  or  tlieir  agent  (the  soli- 
citor), to  ascertain  whether  the 
commissioners  are  able  and  willing 
to  act;  otherwise  they  are  liable 
to  the  costs  of  a  new  fiat,  if  it  be 
necessary,  from  inability  or  unwil- 
lingness to  act  on  the  part  of  the 
commissioners  who  are  named  in 
the  renewed  fiat.  In  re  fVilkinsoUf 
2D.&C.  112. 

2.  Upon  the  supersedeas  of  a  re- 
newed commission,  from  refusal  of 
commissioners  to  act,  the  costs  are 
not  payable  out  of  the  estate.  In  re 
WUham,  2  D.&C.  112. 


RENT. 
See  Mortgage— Lien. 


REPUTED  OWNERSHIP. 

See  Jurisdiction — Relation — 
Mortgage,  5. 

1.  Canal  shares,  if  deemed  per* 
sonal  property,  are  within  the  clause 


of  reputed  ownership.  Ex  parte' 
Lancaster  Canal  Compan^y  M.  &  B. 
94. 

2.  The  assignment  of  a  policy  of 
insurance,  without  notice  to  the 
office,  does  not  prevent  the  opera- 
tion of  the  clause  of  reputed  owner- 
ship. Ex  parte  Tennyson^  M.&B. 
67. 

3.  If  an  equitable  mortgagee  of 
two  policies  of  assurance  belonging 
to  the  bankrupt  writes  to  the  insu- 
rance office,  saying : — "  1  am  holder 
of  the  under-mentioned  policies," 
and  inquiring  what  sum  tne  office 
would  give  if  they  were  delivered 
up  to  be  cancellea,  it  is  a  sufficient 
notice  of  the  assignment.  Ex  parte 
Siraiffkt,  2  B.  &  C.  Si^ 

4.  If  a  debtor  is  requested  by  his 
creditor  to  pay  the  debt  to  a  third 
person,  whose  receipt  shall  be  a 
discharge,  and  the  debtor  under- 
take so  to  do,  it  amounts  to  an 
equitable  assignment  of  the  debt; 
and  if,  after  the  balance  is  ascer- 
tained, the  creditor  become  bank- 
rupt, his  assignees  are  not  entitled 
to  payment  of  the  debt  Crawford 
V.  Gumeyy  2  M.  dr  Sc.  473. 

5.  The  statute  does  not  extend 
to  fixtures,  but  is  confined  to  move- 
ables. Clark  V.  Craumehawy  3  B.  & 
Ad.  804. 

6*  If  a  person  become  possessed 
as  executor  of  shares  in  a  joint 
stock  company,  and  in  the  books 
of  the  company,  which  is  the  only 
evidence  of  the  party's  interest,  the 
shares  are  entered  to  him  indivi- 
dually from  himself  as  executor, 
and  on  the  faith  of  his  ownership 
he  acts  as  director,  and  receives 
the  dividends,  and  the  jury  find  he 
was  not  reputed  owner,  the  Court 
will  not  disturb  the  verdict.  Cooper 
v.  Be  Tcutel,  2  M.  &  Sc.  720. 

7.  Wines  in  the  London  Docks 
pass  by  indorsement  of  the  warrant. 
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and  are  not  in  the  reputed  owner- 
ship of  the  bankrupt,  unless  he  has 
the  warrants  in  his  possession.  Ex 
parte  Davenportj  M.  &  B.  165. 

8.  The  Court  of  Review  has  juris- 
diction to  order  assignees  to  deliver 
a  horse  which  they  claimed  as  in 
the  reputed  ownership  of  the  bank- 
rupts. There  is  a  custom  in  Lon- 
don to  let  cart-horses  for  heavy 
trades.  Ex  parte  Wiggins^  M.  &  B. 
168. 

9.  If  after  a  landlord  distrains  for 
rent,  and  after  the  goods  are  ap- 
praised to  him,  and  taken  in  satis- 
faction of  his  debt,  he  leave  them 
in  the  possession  of  the  bankrupt 
until  a  commission  issues  against 
him,  he  cannot  again  distrain  for 
the  same  rent,  but  they  pass  under 
the  commission,  as  in  the  reputed 
ownership  of  the  bankrupt.  Ex 
parte  SpaUUwood,  1  D.  &  C.  22S. 

10.  Machinery  affixed  to  the  free- 
hold of  iron-works  is  not  in  the 
reputed  ownership  of  a  trader, 
where,  by  the  custom  of  the  coun- 
try, such  articles  frequently  belong 
to  the  landlord,  and  are  let  with 
the  iron-works.  Rufford  v.  Bishcpy 
5  Russ.  347.  See  Hubbard  v.  Bag- 
show,  4  Sim.  SS6. 

11.  If  a  steam-engine  in  a  cotton- 
mill,  the  entablature  plate,  spring- 
beams,  and  wall-plates  of  which  are 
affixed  to  the  freehold,  but  which 
forms  no  part  of  the  working  ma- 
chinery, and  every  other  part  of 
the  engine  is  secured  by  bolts  and 
screws,  and  might  be  removed  with- 
out injury  to  the  building,  is  mort- 
gaged by  the  tenant  in  fee,  who 
remains  in  possession  until  his  bank- 
ruptcy, it  IB  not  in  his  order  and 
disposition.     Hvbbard  v.  Bagskaw, 

4  Sim.  986.    See  Bisgfordr.Bmknp, 

5  Russ.  347. 


SCANDAL. 

1.  A  reference  for  scandid  in  an 
affidavit  will  be  granted,  even  after 
the  petition  has  been  heard,  but 
not  a  reference  for  impertinence. 
Ex  parte  Williamson,  2  D.  &  C.  414. 
S.  C.  M.  &  B.  267. 

2.  Upon  an  affidavit  being  taken 
off  the  file  for  scandal,  the  solicitor 
who  filed  it  is  liable  for  all  costs 
and  expenses  as  between  solicitor 
and  client.  Ex  parte  Wake,  M.  &  B. 
259. 

3.  The  12th  of  the  new  (1880) 
orders  in  Chancery  respecting  re- 
ferences for  scandal  applies  to  cases 
in  bankruptcy.  Ex  parte  Ckst/bet, 
4  Sim.  12. 

4.  When  affidavits  are  referred 
to  the  registrar  for  scandal,  and 
one  of  the  parties  means  to  except 
to  his  report,  the  exceptions  must 
be  taken  immediately  the  regis- 
trar certifies.  Ex  parte  Williamson^ 
2  D.  &  C.  382. 


SEAL. 


Qu.  When  order  of  Court  of  Re- 
view need  be  authenticated  by  seal 
of  Court  of  Bankruptcy.  Aitiion  v. 
DavieSf  3  M.  &  Sco.  143* 


SECOND  COMMISSION. 

1.  Sect.  127,  6  G.  4.  c.  16.»  as  to 
vesting  the  future  proper^  of  a 
bankrupt,  who,  under  a  second, 
does  not  pay  I5s.  in  the  pound,  in 
the  assignees,  is  not  retrospective. 
Carew  v.  Edwards^  4  B.  ^  Ad.  851. 

2.  The  lan^age  of  sect.  127, 
6  G.  4.  c.  16.,  is  by  no  means  clear, 
and  it  is  difficult  to  collect  the  intent 
of  the  legislature.  D.  Denroan,  C  J. 
Carew  ▼•  Edwards,  4  B.  &  Ad.  S5S* 
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SERVICE  OF  PETITION. 
See  Petition. 

When  an  order  has  been  made 
for  the  taxation  of  the  solicitor's 
bill  of  costs,  semble^  that  a  sub- 
sequent petition  for  the  costs  of 
the  taxation  cannot  be  heard  until 
the  master  has  made  his  certificate, 
nor  unless  the  original  petition  is 
also  set  down  in  the  paper.  Ex 
parte  BUeey  2D.&  C.  332. 


SET-OFF- 

1.  The  law  set-ofF  under  the 
Bankrupt  Act  goes  further  than  the 
ordinary  law  of  set-off.  D.  Patterson, 
Clarke  v.  Fell,  4  B.  &  Ad.  409.  S.  C. 
1  N.  &  M.  244. 

2.  It  has  been  said,  that  although 
a  creditor  of  a  bankrupt  is  not  en- 
titled to  insist  upon  a  debt  due  to 
him  being  set  off  against  a  demand 
by  the  assignees,  yet  that  there  was 
so  far  a  mutual  credit,  that  if  the 
creditor  apply  to  prove  the  debt, 
the  assignees  might  insist  upon  the 
commissioners  stating  the  exact  ba- 
lance to  which  the  proof  must  be 
limited.  Per  Taunton,  J.  Clarke  y. 
Felly  4  B.  &  Ad.  408. 

3.  If  a  tradesman  undertakes  to 
repair  a  carriage  delivered  to  him 
by  a  creditor,  and  it  is  agreed  that 
the  creditor  shall  pay  for  such  re- 
pairs in  ready  money,  and  the 
tradesman  afterwards  become  bank- 
rupt, the  creditor  is  not  entitled  to 
set  off  the  debt  due  from  the  bank- 
rupt against  the  amount  of  the 
repairs.  Clarke  v.  Felly  4  B.  &  Ad. 
408. 


SHERIFF. 

See  Assignees.     1.  2.  3.. 


SOLICITOR. 

See  Jurisdiction. 

1.  If  a  creditor  petition  to  super- 
sede, or  that  the  assignees  be  re- 
moved, and  the  supersedeas  is 
refused,  but  the  assignees  are  re- 
moved upon  the  petitioner's  coun- 
sel undertaking  that  the  petitioner 
should  prove,  the  creditor  cannot 
appeal  as  to  the  supersedeas.  Ex 
parte  Greeny  M.  &  B.  90. 

2.  Although  a  solicitor's  bill  has 
been  paid,  it  will  be  ordered  to  be 
taxed,  on  application  of  the  as- 
signees, without  any  special  reason 
being  assigned.  Ex  parte  Picker- 
ingy  2  D.  &  C.  387. 

3.  An  official  assignee  is  not 
entitled  to  papers  from  the  attor- 
ney without  discharging  his  lien. 
Ex  parte  Boitxleny  2  D.  &  C.  1 82. 

4.  If  a  solicitor  refuses  to  deliver 
the  proceedings  to  the  assignee, 
the  order  is  of  course  with  costs. 
Ex  parte  Crowy  M.  &  B.  90. 

5.  If  a  solicitor  present  an  im- 
proper petition,  the  Court  may 
order  liim  personally  to  pay  the 
costs,  and  not  to  have  them  from 
his  client.  Ex  parte  WilUamsotiy 
1  Mont.  &  B.  266. 


SPECIAL  CASE. 
See  Appeal. 


STAMPS. 


A  joint  and  several  promissory 
note,  made  by  several  parties  to  a 
joint  undertaking  for  securing  the 
repayment  of  a  loan,  need  not  be 
signed  by  all  the  parties  at  the 
time  of  the  loan,  if  it  is  signed  in 
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pursuance  of  a  previous  promise  to 
«ign  the  note  made  before  the  ad- 
vance ;  and  one  stamp  is  sufficient. 
Ex  parte  White,  2  D.  &  C.  334. 


STEAM  ENGINE. 
See  Reputed  Ownership. 


SUPERSEDEAS.      , 
See  Estoppel — Costs. 

1.  If  a  bankrupt  petitions  to 
supersede,  and  brings  an  action  at 
the  same  time  to  dispute  the  bank- 
ruptcy, the  Court  will  not  compel 
him  to  elect  which  proceeding  he 
will  continue,  but  the  petition  will 
be  ordered  to  stand  over.  Ex  parte 
Chambersy  2  D.  ^  C,  372. 

2.  After  a  lapse  of  twenty  years, 
and  the  death  of  the  petitioning 
creditor  and  the  bankrupt,  the 
Court  will  not  entertain  a  petition 
for  a  supersedeas  on  the  ground  of 
fraud.  Ex  parte  GrangeVy  2  D.  &  C. 
4s59. 

3.  Upon  a  petition  to  supersede 
for  want  of  a  petitioning  creditor's 
debt,  it  has  been  intimated  that  the 
non-production  by  the  assignees  of 
the  bill  of  particulars  of  the  peti- 
tioning crcaitor*s  debt  is  a  reason 
for  superseding.  £x  parte  Clarke^ 
2  D.  &  C.  86- 

4.  When  a  fiat  is  annulled  after 
adjudication  for  an  insufficient  act 
of  bankruptcy,  it  is  always  at  the 
cost  of  the  petitioning  creditor.  Ex 
parte  Fletcher,  2  D.  &  C.  374. 

5.  If  a  bankrupt  petition  and 
•proceed  at  law,  he  may  be  com- 
pelled to  elect.  Ex  parte  Drake, 
2D.  &  C.  91. 


6.  If  the  bankrupt  has  established 
at  law  the  invalidity  of  the  fiat,  he 
is  entitled  to  a  supersedeas.  Ex 
parte  ClarUy  2  D.  &  C.  198. 

7.  It  has  been  said  that  the  right 
by  a  bankrupt  to  supersede  is  in 
the  discretion  of  the  Court.  Per 
Rose,  J.,  ex  parte  Clarke,  2  D.  &  C. 
198. 

8.  If,  before  the  forty-second  day, 
a  creditor  petition  to  supersede,  for 
want  of  the  requisites,  and  the  Court 
is  satisfied  that  the  fiat  is  invalid,  it 
will  not  supersede,  after  the  forty- 
second  day,  unless  the  bankrupt 
surrender,  or  the  creditdr  shows  that 
.he  is  injured  by  the  existence  of  the 
fiat.  Ex  parte  Clarke,  2  D.  &  C. 
195.     Cross,  J.  dissents. 

9.  A  bankrupt  who  had  never 
surrendered  may  be  restrained  from 
proceedings  in  actions  against  the 
assignees  and  a  purchaser  under 
the  commission,  to  try  its  validity 
after  long  acquiescence,  and  acts  of 
co-operation  in  the  proceedings 
consequent  upon  the  commission 
done  by  him  or  under  his  authority* 
Ex  parte  Hornby,  1  M.  &  B.  1. 

10.  If  a  power  of  attorney  relate 
to  other  matter  than  to  consent  to  a 
supersedeas,  the  attorney  may  keep 
the  original,  and  file  a  copy  with 
the  proceedings.  Ex  parte  lEami/^i 
2  D.  &  C.  139. 

11.  If  a  bankrupt's  petition  to 
supersede  is  dismissed  with  costs,  a 
new  petition  by  him  for  the  same 
purpose  cannot  be  heard  until  he 
has  paid  the  costs  of  the  former 
petition,  but  the  objection  cannot 
be  made  till  the  hearing.  Ex  parte 
MuTik,  2  D.  &  C.  126. 

12.  It  has  been  said  that,  although 
the  Court  is  satisfied  the  commission 
is  invalid,  the  bankrupt  must  sur- 
render before  he  can  supersede. 
Per  Rose,  J.,  ex  parte  Clarke,  2  D» 
&  C.  198. 
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IS.  Upon  sapersedeas  bj  emment 
a  purchaser  is  entitled  to  be  indem- 
nined  against  judgmeou  outstanding 
before  the  bankruptcy*  Ex  parte 
Laytavr^  M.  8t  B.  89. 

14.  A  creditor  is  not  of  right 
entitled  to  a  sapersedeas  for  want 
of  a  good  petitioning  creditor  s  debt 
Ex  parte  Clarke,  M.  &  B.  S79.  S.  C. 
2D.&C.  195. 

15.  Upon  a  petition  by  the  bank- 
rupt under  sect.  18,  1  &  2  W.  4. 
c.  56,  to  reverse  the  adjudication, 
he  is  entitled  to  have  copies  of  tlie 
depositions  upon  which  the  com- 
missioner adjudicated,  he  under- 
taking to  prosecute  the  petition. 
Ex  parte  Jachsony  M.  &  B.  S94. 

16.  Consent  of  official  assignee  to 
supersedeas,  upon  the  consent  of 
creditors,  not  necessary.  Ex  parte 
Barker,  M.  &  B.  412. 

17*  The  Court  will  not  supersede 
a  commission  thirty  years  old,  un- 
less all  creditors  consent.  Ex  parte 
Lvpkm,  2  D.  &  C.  186. 

18.  On  a  petition  by  assignees  to 
supersede  a  commission,  .the  bank- 
rupt's affidavit  is  admissible  to  show 
that  the  commission  was  fraudu- 
lently concerted.  Ex  parte  Beil^ 
mod,  2  D.  &  C.  37. 

19.  The  bankrupt  may  petition 
to  supersede  af^er  two  months  from 
the  date  of  the  adjudication.  Ex 
parte  Paimer,  1  D.  &  C.  841. 

20.  The  Court  may  examine  vwd 
voce  after  a  petition  has  been  heard 
on  affidavit.  Ex  parte  Palmer,  1  D. 
&C.d45. 

21.  If  the  Court,  upon  a  petition 
to  supersede,  order  witnesses  to  be 
examined  vivd  voce,  it  will  not  com* 
pel  the  bankrupt  to  give  security 
for  costs.  Ex  parte  Palmer,  1  D. 
&C.  848. 

22.  The  intent  of  sect.  17.  is  not 
to  diminish  the  rifht  previously 
possessed  by  the  bankrupt  to  super^ 


sede,  but  to  confer  a  privilege  on 
him  by  a  peculiar  mode  of  proceed- 
ing. Ex  parte  i\iZni£r,  1  D.  &  C.  844. 
28.  It  has  been  said,  that  a  peti- 
tion by  a  creditor  to  supersede  for 
fraud,  without  praying  that  a  new 
commission  may  issue,  cannot  be 
supported.  Ex  parte  Skum,  1  D. 
&C.  268. 

SURRENDER. 

1.  If  the  bankrupt,  after  having 
surrendered  at  each  of  the  meetings, 
and  attended  at  the  third  meeting, 
absent  himself  by  mistake  before 
the  meeting  is  concluded,  the  Court 
will  order  a  fresh  meeting  to  take 
his  examination.    Ex  parte  Dixon, 

1  D.  &  C.  351. 

2.  Upon  affidavit  that  it  will  be 
inconvenient  to  country  commis- 
sioners to  attend  in  London  or  at 
the  county  gaol  to  examine  the 
bankrupt,  the  time  for  his  surrender 
by  bail  may,  upon  the  application 
of  creditors,  be  enlarged.  Harris 
V.  Allcock,  2  Tyr.  418. 

3.  Where,  from  unavoidable  acci- 
dent, the  commissioners  are  pre- 
vented from  meeting  to  take  the 
bankrupt's  last  examination,  the 
Court  will  appoint  another  day  for 
that    purpose.    Ex   parte    WiUon, 

2  D.  &  C.  888. 

4.  The  omission  to  surrender  in 
consequence  of  a  negotiation  for 
superseding  is  a  sufficient  reason 
for  the  Court  to  permit  a  surrender. 
Ex  parte  Jeffries,  2  D.  &  C.  86. 


TAXATION  OF  COSTS. 
See  Solicitor. 

Petitioning  creditor's  bill  ordered 
to  be  taxed  by  the  officer  of  the 
Court,  when  objectionable  charges 
have  been  allowed  by  the  commis- 
sioners. Ex  parte  mMerd^,  2  D. 
&  C.  373. 
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THIRD  MEETING. 

See  Surrender. 


TRADING. 

1.  Whether  a  commission  issued 
against  an  adult  upon  a  debt  con- 
tracted during  infancy,  which  has 
been  confirmed  affcer  obtaining  full 
age,  can  be  supported,  has  been  agi- 
tated? BekoH  V.  Hodgesy  9  Bing. 
S69. 

2.  A  commision  sued  out  dur- 
ing the  infancy  is  void,  and  not 
merely  voidable.  Belton  v.  Hodges^ 
9  Bing.  S05. 

3.  The  words,  victuallers,  keepers 
of  inns,  taverns,  hotels,  or  conee- 
houses,  mean,  as  it  seems,  different 
tradings.  StniUi  v.  ScoU^  9  Bing.  16. 
Same  Case,  2  Moore  &  Scott,  35. 

4.  The  word  hotel  in  bankrupt 
act  seems  to  imply  a  house  to  which 
people  resort  for  lodging.  Diet. 
Tindal,  C.  J.  Smith  v.  ScM,  9  Bing. 
\6.    S.  C.  2  M.  &  Sc.  35. 

5.  A  lodging-house  keeper,  who 
has  a  house  open  at  all  times  for  the 
reception  of  lodgers,  seems  to  be  a 
trader.  Snnth  v.  Scott,  9  Bing.  16. 
S.  C.  2  M.  &  Sc.  35- 

6.  The  keeper  of  a  private  lodg- 
ing-house, who  receives  lodgers  for 
long  or  short  periods,  and,  if  re- 
quired to  do  so,  finds  and  cooks 
provisions  for  them,  charging  more 
than  she  pays,  but  the  provisions  so 
found  do  not  form  any  general  stock 
of  her  own,  but  are  kept  separately 
for  the  individuals  for  whom  they 
are  respectively  procured,  is  a  trader 
as  an  hotel-keeper.  Smidi  v.  Scott^ 
0  Bins.  14.     S.  C.  2  M.  &  Sc.  35. 

7*  when  the  trading  is  as  a  lodg- 
ing and  boarding-house  keeper,  the 
jury  has  been  directed  to  consider 
whether  the  provisions  furnished 
were  only  incidental  to  the  letting 


lodgings,  as  her  means  of  living. 
Per  Tindal,  C.  J.  Smith  v.  &»«, 
9  Bing,  15.  S.  C.  2  M.  &  Sc.  35. 
But,  Qu.  See  the  observations  by 
Tindal,  C.  J.,  upon  the  motion  for  a 
new  trial,  and  the  whole  of  the  case. 


TRANSITU. 

If  goods  are  conveyed  by  a  car- 
rier by  water)  and  are  deposited  in 
the  carrier's  warehouse  for  the  con- 
venience of  the  vendee,  to  be  deli- 
vered out  as  he  may  want  them, 
the  vendor's  right  to  stop  in  tran- 
situ is  at  an  end.  Alien  v.  Chipper^ 
2  Cr.  &  J.  218.     S.  C.  2  Tyr.  270. 


TROVER. 
See  Assignees^  5.  3. 


TRUSTEE. 
See  Debt  provsable,  1. 

1.  Where  a  conveyance  by  way  of 
mortgage  ia  made  to  a  trustee  for 
the  mortgagee,  in  trust  to  sell,  and 
the  trustee  become  bankrupt,  the 
mortgagor  should  join  in  the  appli- 
cation for  the  appointment  of  a  new 
trustee.  Ex  parte  OrgiU^  2  D.  &  C. 
413. 

2.  A  new  trustee  may  be  ap- 
pointed without  a  reference  to  the 
master.  Ex  parte  Page,  1  D.  &  C. 
321. 

3.  Upon  the  bankruptcy  of  a  trus- 
tee, the  Court,  without  ordering  a 
new  trustee,  will,  iu  some  cases, 
appoint  a  person  to  ^ove,  and  the 
costs  of  the  appearance  of  the  as- 
signees to  be  paid  out  of  the  estate. 
Ex  parte  Vine,  1  D.  &  C.  357-  The 
Court  said,  the  application  was  ren- 
dered necessary  by  the  misconduct 
of  the  bankrupt.  Q.  Ought  the  cre- 
ditors to  suffer,  or  ought  the  order 
to  be  confined  to  surplus  ? 


DIGESTED  INDEX. 


4.  A  declaration  of  trust,  exe- 
cuted by  a  trustee  after  he  has 
committed  an  act  of  bankruptcy,  is 
valid.  Gardner  v.  Rowe^  5  Russ. 
258.     S.  C.  2  Sim.  &  S.  S46. 


UNCERTIFICATED  BANK- 
RUPT. 

1.  If  the  lessees  assign  their  term, 
and  the  assignee  become  bankrupt, 
the  lessee  continues  liable  upon  his 
covenant  to  the  lessor.  Manning  v. 
Flight,  3  B.  &  Ad.  214. 

2.  The  statute  6  G.  4.  c.  16.  s.  75. 
does  not  extend  to  the  assignee  of 
a  lease.  Manning  v.  Flighty  8  B.  & 
Ad.  215. 


UNDERTAKING  OF  COUNSEL, 

See  Supersedeas. 


UNCLAIMED  DIVIDEND. 

The  Court  will  not  order  un- 
claimed dividends  to  be  distributed 
among  the  creditors,  unless  the 
creditors,  on  whose  debts  they  are 
payable,  have  ample  notice  that  they 
have  been  declared;  and  more 
especially  when  a  long  period  has 
elapsed  before  the  dividend  was 
made.  Ex  parte  Fedden,  2  D.  &  C. 
379. 


USURY. 

A  bill-broker,  in  order  to  get 
a  bill  discounted  at  four  per  cQut^ 
takes  upon  himself  the  responsibility 
of  indorser,  and  charges  his  prin- 
cipal five  per  cent,  discount,  which 
is  the  lowest  sum  at  which  he  could 
have  done  the  business,  except  for 
his  indorsement:  Held,  that  al- 
though he  also  charged  IO5.  per 
cent,  for  his  trouble,  &c.  it  was  not 
usury.  Ex  parte  Goss^  2  D.  &  C. 
240. 


WARRANTS  OF  ATTORNEY. 
See  Assignees — Lien. 


WIFE'S  INTEREST. 

SeeCouKi  of  Review — Property 
distributable. 


.      WITNESS. 
See  Arrest. 

If  a  witness,  who  has  been  exa- 
mined before  the  commissioners  in 
the  bankruptcy,  is  asked,  in  cross- 
examination  upon  the  trial  of  an 
action,  whether  he  mentioned  a  fact 
stated  by  him  at  the  trial  before  the 
commissioners,  he  may  answer  if  he 
think  fit  without  the  production  of 
the  examination  to  refresh  his  me- 
mory. Ridley  v.  Gyde,  1  Moo.  & 
Robinson,  198* 


; 


Lokdon: 

Printed  by  A.  Spottiswooec, 
Kew-Street-Square. 


V 


I 


3  6105  044  784  580 


I 


r 


